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Error. 
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In what Cafe a Verdict æwill help it. 
[In Actions wherein Baron and Feme are Parties. | 
[1. JN an ation againſt baron and feme, if the plaintiff declares 
that they dixerunt of the plaintiff certain ſcandalcus words 
ſuch a day and year ; if the defendants plead not guilty, and the 
Jury find the baron guilty, but find the feme not guilty ; in this caſe 
the plaintiff ſhall have judgment ; for though the words by the 
baron and feme could not be jointly ipoke, inaſmuch-/as they have 
two mouths, and the ſpeaking of one is not the ſpeaking of the 
other, ſo that it ſhall be intended that they (*) ſpoke the words 
ſeverally at the ſame time, in which cale the action ought not to 
have been brought againſt both, inaſmuch as if they had been 
both found guilty, there ought to have been two judgments, ſei- 
licet, one againſt the baron and feme, and the other againſt the 
baron only, which is not to be ſuffered upon one writ; and 
therefore if the plaintiff had demurred upon this deciaration, this had 
not been goed, yet when the feme is found not guiity there need be but 
one judgment, ſcilicet, againſt the baron, and therefore the verdict 
hath made this good, and fo the plaintiff ſhall have judgment 
againſt the baron. ] | 1 | 
2. In an action of battery by baren and feme for the battery 
of the baron and feme, and upon not guilty pleaded the defendants 
are found guilty of the battery of bath, and ſeveral damages aſſeſſed ; 
in this caſe the writ ſhall abate as to the battery of the baron, be- 
cauſe the feme cannot join with her huſband for the battery of 
the huſband, but the baron and feme ſhall have judgment for the 
battery of the feme, for it is but one judgment. 9 E. 4. 51. b. 
adjudged per Cur. “ 


Sty. 349. 
Mich. 
1652. Bur- 
cher v. Or- 
chard, S. P. 
adjudged, 
and ſeems 


to be S. C. 


— — 
* Fol. 782. 
— — 


Br. Brief, 
pl. 445. cites 
8. 


Br. Raron 
and Feme, 
pl. <q. cites 
8. C.— 


Fitch. Brief, 


pl. 177. cites 8. 8. cited a Vent. 29. per Curiam, Paſch. 28 Car. 2. C. B. and jud- 


ment accordingly, 


Vol. X. 
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f 
= 
: 
: 
£ 
. 
L 
CL 
: 
. 
j 


. ; r CAE "_ 
v . y : 
PPP j 


8 Error. 


2 Mod. 66. 3. Tre{pa/+ for afjauit and battery, aud wounding of the laren 
SEE and feme. Upon not guilty pleaded the verd:# was, as to the 
And rude. Wife, guilty, © quoad reſiduum not guilty. It was moved in arreſt 


ment for the Of judgment, that the baron and feme could not join in an action 


aut of treſpaſs for beating them both; that there is nothing found as 


to the beating of the huſband, and fo an imperfect verdict; for 
the guoad ro/idurm ſhall extend only to the other treſpaſſes done 
to the wife which goes to both points. But the whole Court 
were of an opinion, that the verdif cured this miſtake in the action. 
2 Vent. 29. Hockett v. Stegold. 

1 


C 21  (P. b) What Things will help an error. 
Pleading. 


Br. Error, [I. 4 man ſhall never have a writ error for ſuch thing of 


* * * which he might have had advantage by plea in the action, 


Per Holt and did not take it, F it does not appear of record. 3 H. 4. 6. b.] 
Ch. 3. 5 : | 

how. 170. in Caſe of Coanv. Bowles. And Ibid. 171. cites 48 E. ;. Waſte againſt a guardian. 
and pending the plea he ſhews that the plaintiff was an infant. Reſolved it was too late. So when 
one of age appears by guardian, and the other party admits him ſo to appear, he is thereby con- 
cluded, becauſe he has admitted him ſo to appear citzs.17 E. 3. 20. 


Br. Error, [2. As if the ſheriff who returns the panel in an aſſiſe was brg- 


85 1 ther to him againſt whom the aſſiſe paſſed, if he docs not challenge 
ſo if ke had the array, no writ of error lies for this. 3 H. 4. 6. b.)] 


impannel- 


led the brother of the plaintiff; per Rede. 


Br. Error, [3. The ſame law if no hundredvr was in the panel. | 2 H. 4. 


J. 34. cites 
A8 F. 6. b.) 


by Freilby. | 

Br. Error, LZ. So if an an be brought in three vills, and the bailiff A the 

= * ag franchije returns the whole panel where the ſheriff ought te have re- 

Fitzh. Er. Turned part, ſcilicet, out of one town; if the party does not chal - 

zor, pi. 58. lenge the array, for this cauſe he ſhall never have a writ of error 

dee 8. C. thereupon. 3 H. 4. 6. b. nor ſhall he in reverſion have it by 
the ſtatute. ] 

[5. If a man //cs in an action in the Court of ancient demeſne, hie 
cannot aſſigu it fer error that it was frankfee againſt his afirmance 
of the juriſdiction by pleading there. 18 H. 6. 28. b.] 

[6. If an alien brings a real action as heir to J. S. againſt ano- 
ther, and recovers, the defendant cannot aſſign for error that he 
was an alien born, inaſmuch as he did not take this exception in 

the firſt action. 18 E. 1. lib. par. 23. b. 24. adjudged.] 

C/. Where the Cæurt ex aficio ought to abate a writ without mo- 
tien of the party, as for falſe Latin in the original, if the party does 
uot take exception tothe writ, yet he may have a writ of error; 

| but 


Error. 2 


but e:herwi/e it is i the Court ought not to abate the writ without 
exception of the parey. 3 H. 4. 7. 


(8. If a twrit be abateable and the defendant does not take ad- For matters 
in and be- 


vantage thereof, but plead to the action, and after judgment is gi- FR 

ven againſt him he thall not have a writ of error thereof, for he 3 
hath atarmed the writ by his plea. 29 Af. 35. | picaded ja 
no advantage can be taken of it by error; but otherwiſe where it is after the writ, ſuch h 
aligned for error; per Eyre J. Show. 169. Trin. 2 W. & M. Coan v. Bowles. 

9. As in a raviſhnent of ward at common law, if the writ be Br. Error, 
that he rapuit the ward, where it ought to be cepit & abduxit, and 3 
the defendant pleads to the action, and after judgment is given 3 85 
againſt him he ſhall not have a writ of error, for he hath affirmed 
the writ by his plea. 29 Af. 35. adjudged. ] | 
lis. If a woman brings a writ, and pending this takes huſband, , 2} 
and after (*) hath judgment againſt the defendant, who did not | 
plead this in abatement, he {hail not have a writ of error thereof, * Fol. 783. 
becauſe the writ was but abateable, and he might have pleaded it, 


and therefore he hath + patled the advantage. 19 Aft. 8.7] = Errors 


cites S. C. 
+ Carth, 122. in Caſe of Coan v. Bow les. If a ſeme covert brings action as feme ſole, and defen- 
dant pleads in bar, he ſhall never aflizn this for error, If ſhe makes attorney this will not be aſſigned 
for error; per Holt Ch. J. Show. 171: Trin. 2 W. & M. | 


[11. In a writ of entry ſur diſſeiſin, if the original writ wants F. N. B. 
theſe words guam clamat eſſe jus & hereditatem ſuam, and the te- 2 (E 
h - marg. in 


nant admits the writ, and pleads to the action, and liſes, he ſhall not the Engiida 
aſſign this fault in the writ for error, becauſe he admits the writ edition, 


cites 20 Aſſ. 
Pi „ 
3. Fitzh. 


good by his plea. Fitzh. Natura Brevium, 21 E.] 


rm 4. 7 H. 6. 30. Matter in fact muſt be pleaded, and mall not be aſſigned for error. 8 E. 4. 


19. By Pigot and Choke in jointenancy, general tenancy, miſnoſmer, taking of huſband pendant 
the writ, and the like, which prove the writ abateable, there if the party plead other matter, and 
admits the writ, he ſhall not have error; contra of death or other thing, which proves the writ 


abated. 


(12. Sz in a writ of detinue of charters concerning land, if the 
plaintiff in the count docs not fhew the certainty of the land, if the de- 
fendant admits the count good, and pleads ts the action, and loſes, 
he ſhall not aſſign it for error, becauſę ne admits the count good, 


Fitzh. Natura Brevium 21: but quere. | 


[ 13. In an aſſiſe againſt A. they plead jeveral pleas, and accept ſe- 
veral tenancies, and the demandant accepts B. for his tenant, it it be 
inquired of the pleas before it be inquired of the tenancies, the deman- 
dant may affign it for error notwithſtanding his own acceptance, 
11 H. 4. 68. | 

14. A man may aſſign for error, that after a jurer was drawn 
upon his challenge, that the ſame juror was after fworn upon the 
tales, yet he might have ouſted him by challenge at the trial. 
Vide for this 12 H. 4. 24. ] 


drawn-out upon venire facias, and returned again upon a tales, that this is not error, by 
nion, if the jury paſſes without challenge, 


B 2 1 


See (M. b) 
ſupra, pl. 1. 


Br. Error, 
pl. <2. cites 
5 


Fitzh. Aſ- 
ſiſe, pl. 48. 
cites S. C. 


Br. Error, 
pl. 53. cites 
12 H. 4. 
24. contra, 
that where 
a juror is 


the beſt opi- 


3 __ __Exxor, 


Br. Error, Tis. If a writ be abated in law by a matter of fall, and the party | | 
1 8 C, might have abated it by plea and does not, but judgment paſſes | 
againſt him, yet he may affigr it for error. 19 Aſſ. 8.] | | 
Br. Ftror, (16. As it a writ be brought againſt two jointenants, and after 
Pris c. ore dies, and after judgment is given againſt them, though the ſurvi- 
8 or might have abated the writ by the death of his companion, 
yet it is error and not helped by this, becauſe the writ was abated 
in fect by his death. 19 Afl. 8.] 
Br. Error, L 7. If a writ of meſne is brought again/t two coparceners ef one f 


5 es mej::a.ty, and after one dies, and after judgment is given againſt them, 


See (S) ſu. the non-pleader of the death by the ſurvivor ſhall not help the er- 
Pra, Pl. 3. Tor, but he and the heir of the other which is dead may affign it for £ 
8 error, becauſe the writ was abated in fact by his death. 19 1 
| Aſſ. 8. adjudged. } ; — 5 : 
2 Roll. Rep. 18. Error of a judgment in a gquare impedit, becauſe it is 1 
je _ brought agi the bi lep and the incumbent without naming the 2 
tec ne patron in the writ, wha was averred to be alive; It was ſaid that C 
u rit ſhall this peradventure had been a good plea, it it had been pleaded in £ 
3 abatement of the writ, for nothing ſhall be aſſigned for error but | 
5 3 of= that which proves it to be abated in facto, but in regard the defen- f 
4 } dart had pleaded over in bar, he has relinquiſhed his plea to the writ, b 
ficiowithout and ſhall not now take advantage of the ſame, Cro. J. 650. pl. ſ 
a- N Mich. 20 Jac. B. R. Sir Geo. Savil v. Thornton. 11 
256. 311. 19. There is a diverſity, when it appears to the Court that the 2 
S. C. ad- writ ite is vicious, there it is ici fatto void, and the judgment J 
esel. given thereupon is erroneous ; but if the Court ought 10 be aſcer- 
tained by matter dehors that it is ill, and the defendant does not in- | 
form the Curt, but paſſes it over and pleads in bar, this is not er- ſ 
ror, ſaid arguendo, Palm. 309. in Caſe of Thornton v. Savil, cites " 
76 E. 4. 4. 22 E. 4. 54. or 6. and 11 Rep. 52. For the Court < 


regards the concluſion of the party if it be to the writ, or in bar, 
and cites 36 H. 6. 17. 40 E. 3. 9. 
20. Writ of error from the Court of Ely of a judgment in treſ- 
paſs; the record certifyed ſet forth a ſummom ſuch a day, return- ( 
able the ſame day generally; and a return the ſame day of a ſummo- 
neri ; and thereupon an attachment and a return the ſame day of 
a nil, and then @ capias returnable the ſame day; and thereupon 


the defendant brought in in cujtody, declaration plea, demurrer and ; 1 
judgment, writ of enquiry executed and returned, and judgment | 
Anal, all in a day. It was reſolved the omitting to take advan- * 
tage of it then, but pleading over, cured it; for he mizht have th 
deæmanded judgment whether he ought to be put to anſwer upon p 
the capias, the return of the gone being net yet out. 12 Mod. 523. n 
Trin. 13 W. 3. Bidolph v. Veal. | 
21. One ſhall never take advantage of an error in fa, where eh 
he had an opportunity of pleading it ; that is, if it be ſuch an er- 5 Je 
ror in fact as does abate the writ; and if it be ſuch an er- * 
ror in fact as does happen after the time of pleading is out, then W 
the way is to bring an audita quere/a; per Holt Ch. J. 7 8. 


12 


.- 


* 


Error. 4 


12 Mod. 689. Hill. 13 W. 3. in Caſe of the City of London v. 
Wood. | | 


(Q. b) What Thing will % an Error, 


| Relation. 


$7 IF at the Grand Cape returned the tenant wages his law by at- 


torney who hath no warraut of attorney, and at the dy 
when he ought to do his law he makes default, and judgment is 
given, yet the want of the warrant of attorney continues an er- 
ror, becauſe it is a diſcontinuance. II H. 4. 88. b.] 

[2. But if the tenant for life makes defauit after default, and he 
in the rever/ion 15 received, and after he appears by attorney that 
hath no warrant, aud after makes default, the want of the warrant 
of attorney ſhall not be aſſigned for error, becauſe the judgment 7s 
given upon default of the leſſee. 11 H. 4. 88. b.] 

C3. If a verdi? be guaſhable for the miſvehaviour of the jury, as Ste tit. 
for the receiving evidence of one part after departure from the (8.9 1 
bar, which was not given in evidence at the ber, if this be not 13, bh 
ſhewed in arreſt of judgment no advantage can be taken thereof 8. C. and 
in a writ of error, for (*) this jhall not be examined after judg- == 


ment. Mich. 40, 41 El. B. R. between Groves and Short ad- * Fol. — 
judged] tlie notes 
there. 


4. Error on a judgment in an inferior Court, in indebitatus aſ= UP 5 J 


ſumpſit for 400 l. the jury find damages to 300 l. and judgment is 


accordingly quod recuperet 300 l. and no eat ſine die, as to the reſt; 
non allocatur; becauſe i caſe; otherwiſe if it had been debt. 2 


Show. 92. pl. 86. Hill. 31 & 32 Car, 2. B. R. Holton v. Croft. 


(K.) b Releaſe of that which will make Error. 


[ Damages. | 


[i. TV a writ of annuzty the parties are at iſſue, and it is found 2 Bu!8, 


any: | . a . 
for the plaintiff, but the jury did not aſſeſs any damages or 5 


co/ts, and after the plaintiff releaſed the damages and coſts, and upon 5. C. and 
this had judgment, this judgment is not erroneous becauſe the judgment 
plaintiff hath releaſed his damages and coſts, which is for the be- , 


| 5 nd ſays, 

nefit of the defendant. Co. 11. Bentham 56. adjudged. ] 8 
| | 5 Rep. Bee- 

cher's Caſe.— Roll. Rep. 8 r. pl. 40. Bent v. Marſh, 8. C. and judgment . — 


Jenk. 286. pl. 20. cites S. C. The plaintiff ſhall have judgment for the annuity for two reaſons; 

this releaſe ſhall be underſtood to be before the verdict, and a writ of error does not lie for the deften. 

gant in this caſe ; for the releaſe is for his advantage. Adjudged and affirmed in error. If this 

releaſe had not been, the Court ex officio ſhould reverſe the judgment on a writ of error brought by 

the defendant ; for damages and coſt; are due as well as the annuity, Ibid. Sec infra, pl. 7. 
: 1 


8. C. > 
B 3 [2. In 


Lr ie the » ares e N 


See pl. 7. 


— ee 2. In a writ of debt for 100 l. againſt an executor, if the plain- 
27 Car 2. tiff counts upon an obligation for gol. and upon a mutuatus by the 
Duppav. teſtator for 205. and upon the iſſue the jury find for the plaintiff 


Mayo, and in the whole, and % damages intire, where it appeared no action 


|--+ Bal 
eu lay againſt the executor upon the mutuatus of the teſtator ; yet 


ments there. 


if the plaintiff re/eaſes the 20 5, and all the damages, and hath judg- 
ment for the reſidue, this judgment is not erroneous. Paſch. 37 
El. B. Aßbfard's Caſe, per Curiam.] | 

Jenk. 238. [Z. In treſpaſs, it the plaintiff counts of damages to 401. and 
pl. 22-5:C- the jury tax damages to 49 J. if the plaintiff releaſes the overplus, 


diudged 8 | K | 
mes ſcilicet, the ꝙ l. and hath judgment for the reſidue, the judgment 


— 


in error. is not erroneous. Co. 10. Robert Pilford, 115. b. adjudged.? 


* wk [ 4. In an ejectione firme of land & de libertate piſcariæ for free 
246. at the fiſhery, which is not good for that; if the jury find for the plaintiff 


end ofpl. and tax damages intire, and after the plaintiff releaſes all the da- 
= 8 mages and hath judgment for the land only; this judgment is not 
Hill. 4 Jac. erroneous, though he cannot properly releaſe the damages for the 
B. R No- fiſhery where there are none, for he may as well pray judgment 
_ for the reſidue, and not for this, and relinquiſh the damages. 


S. F. 244 Hill. 4 Jac. B. R. between Fretzville and Hulleneux, adjudged.] 


judged in 
an ejectment of an houſe and lands, and of a free fiſhery, 


— [5. So in an ejectione cuſkedice & hœredis, where it does not lie of 
ridge ]. the cuſtody of the heir, but of the land only, and the jury found 
2 Noll. Rep. for the plaintiff, and gave damages intire; yet the plaintiff may 
FL relinquiſh the damages and coſts and have judgment of the land 
F. C. cites only, and this ſhall not be erroneous, D. 22 El. 369. adjudged 
10 Rep. Cliifford's.Caſe.] | 


130. d.—11I | 
Rep. 56. a. cites S. C. S. C. cited by Doderidge J. 2 Bulſt. 28.——See (U. b) pl. 2. S. C. 


2 Pol. 28. [6. So in an ejectione firme of a meſſuage, cottage, and tenement ; 
—. if it be found for the plaintiff, and one intire penny damage gi- 
See (U. b) ven to the plaintiff for the whole, becauſe the ejeclment ages not 
intra, pl. 3. lie of a tenement, the plaintiff may releaſe all the damages, for that 
* it is intire, and have judgment for all the land ſaving the tenement, 
and this ſhall not be erroneous. Hill. 10 Jac. B. R. between 
Retoricł and Chappel, it was done by advice. ] - | 
nk C7- In a writ of annuity if the plaintiff recovers by verdict, 
— C. but the jury do nat find any damages to the plaintiff, the plaintiff 
notes there. May before judgment releaſe the damages, and have judgment to re- 
| cover the annuity, and this releaſe of the damages, though none 
were found, ſhall help the error. Mich. 12 Jac. B. R. between 
Bent and Marſh adjudged ; but there they ſeemed alſo that this 
would not make the judgment erroneous without the relcaſe; 
quzre this.] | 5 | 
Roll. Rep. [S. In a guare impedit, if the jury gave damages and coſts where 
203: 1. nocofts ought to be given, for that the ſtatute did not give them, and 
aber judgment is entered quod nullo habita reſpettu of the coſts, the 
Ibis. 3 Gourt awards that he fhall recover the damages, this ſpecial en- 


y, 


Error. 1 6 


in- try, without any releaſe of the coſts, ſhall help the error. Paſch. PIE - G. 
1 14 Jac. B. R. between Grange aud Denny adjudged in a writ of _ Balg. 
tiff error.] 174. S. C. 
and judg- 
on ment affirmed. Jenk. 324. l. 36. 
= | 
— | (9. If a bill of debt be brought againſt an attorney upon three ſe-—— 

weral obligations, and upon demand of oyer, it appears by the condi- IN SAT 
"_ | tian of ene of the obligations, that the day of payment thereof is not EO 
us, yet come; after a verdict for the plaintiff upon conditions per- pl. 2%, An- 
ent formed pleaded, and coſts and damages given, though the plaintiff arews v. 
| cannot have judgment for this obligation, of which the day of 3 
* payment is not yet come, yet upon his releaſe of coſts and da- jugged ac- 
tiff mages, he ſhall have judgment tor the other obligations. Hob. cordingly 3 
1 240. It ſeems he need not releaſe the coſts.) | TD no 
lot | an intire ſum, yet by the count it appears that they were as ſeveral! demands, fo the whole ſuit is noe 
he | talſitied by the plaintiff himſeli; for it is as feveral demands and ſuits; tamen quære if it had beer: 0 
by original. —8. C. cited Arg. Saund. 286. S. C. cited Arg. 5 Mod. 213.——5. C. cited 
nt per Holt Ch. J. 2 Salk. 659. | 
es, | | | | 
13 | 10. Quare impedit again the biſhop and two others ; the biſhop 

appeared, and the other two net; and the plaintiff prayed writ to 

the biſhop againſt them by their default; et non allocatur with- 
of out making title; by which he counted againſt the biſhop, which 
nd ſerved for title againſt the other two, quod nota; and the b:/h5p 
ay pleaded that he aid not claim any thing in the patronage, only as or- 
nd dinary, and demanded judgment if without ſpecial diſturbance, 
ed &c. by which tae plaintiff would have releaſed his damages and had 

execution, and could not have it, for ns damages are taxedin certain; 

by which it was recorded, that he world not have damages; upon 
. which the plaintiff had writ to the biſhop. Br. Brief al Eveſque, 

pl. 23. cites 10 H. 6. 4. 9 

1 11. In derber the jury aſſeſſed damages, as in caſe where the % _ 
= band died ſeiſed, the which dying ſeijed is not found by the verdift; in — 7 J 
10 which caſe it was ſaid by the Court, that the demandant might pray 
at judgment of the lands and releaſe damages, or the demandant may 
1t, aver that the huſband died feiſet, and have a writ to enquire of the 


- damages; quod omnes pregnotar. conceſſerunt. Le. 92. pl. 118. 


Mich. 29 & 30 Eliz. C. B. Butler v. Ayres. 


t, 12. In replevin the defendant avowed for rent, but was intitled ta 

ff | tos parts only thereof, and the jurors aſſeſſed damages for all the 

_ rent; the Court held that the avowant cannot have judgment 

> unleſs he releaſe the damages. Mo. 281. pl. 434. Mich. 31 & ; 

n 32 Eliz. C. B. the gth point, in the Caſe of Battey v. Tre- 

* villian. | 

2 Bb 13. EZjectione firme; The declaration was de uno meſſuagio ſiue 3 Le. 228. 
tenements, and four acres of land to the ſame belonging; It was held, 8 

re that although it was uncertain for the meſſuage or tenement, and judged ac. 

id that land cannot properly be ſaid to belong to an houſe, yet it cordingiy. 

4 was good for the four acres, = the plaintiff releaſed his damages, 

wy | . 4 | and 
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Error. 


and had judgment for the four acres. Cro. E. 18. pl. 8. 
Trin. 32 Eliz. B. R. Wood v. Payne. | 
14. An action of ejefment brought, and alſo a battery in one 
writ; and after verdict it was moved in arreſt of judgment, 
becauſe the battery was joined with the ejectment. T he da- 
mages were found jeverally, and the plaintiff had relegſed the damages 
or the battery, and prayed judgment for the ejeQment; Winch 
held the writ naught, but judgment was given for the plaintiff 
notwithſtanding. Brownl. 235. Hill. 16 Jac. Bide v. Snelling. 
15. Upon a verdict given for the plaintiff in an ejectione firmæ 
it was moved in arreſt of judgment that the ejedtment is laid to be 


of three meſſuages or tenements, and a teſt, which as to the meſ- 


ſuages or tenements is uncertain. Roll Ch. J. ſaid, You move 
too ſoon, for it may be the plaintiff will re/-aſe the damages as to 
the meſſuages or tenements, and take his judg ment only for the toſt, 
and the action lies weil enough for that. Sty. 364. Hill. 1652. 
Aſhworth v. Sir Thomas Stanley. 

156. In eje&tment for 3000 acres of waſte inter alia, after a ver- 
dict for the plaintiff, it was moved in arreſt of judgment, that ar 
ciectment does not lie for waſte for the uncertainty what it means; and 
of that opinion was the Court; and afterwards the plaintiff re- 
leaſed the waſle and damages and took judgment of the reſidue. 
Hardr. 57. pl. 3. Paſch. 1656. Hancock v. Price. 

17. Treſpaſs vi et armis for taking the mare ipſius querentis, 
nec non bona & catalla ſeguentia, viz. and ſums them up, but 
does not jay they were the goods ipſius querentis; and thereupon the 
defendant demurs ; and reſolved the plaintiff may have judgment 


for the mare, and releaſe the action for the reſidue. Raym. 395. 


Trin. 32 Car. 2. B. R. Cutforthay v. Taylor. 
18. Where the ſum demanded depends on the deed itſeit, and on 


nothing extrinſical, as in caſe of debt or covenant to pay 201. there 


can be no remittitur; for the variance which is made is incon- 
ſiſtent: with the deed on which the duty demanded entirely de- 
pends ; otherwiſe where it may be more or leſs by matter extrin- 


fich, as in debt for rent, or covenant to pay ſo much per load for 


every load of wood, and that he delivered ſo many loads and an 
half, and reckons for the half load ; in ſuch caſe, if more be de- 
manded than is due it may be remitted ; for the variance is not 
inconſiſtent with the deed, and as the plaintiff is to recover on 
trial what appears on evidence to be due, ſo on demurrer he is to 
have judgment for no more than he ought to recover, and may 
remit the reſt ; per Holt Ch. J. 2 Salk. 659. pl. 3. Mich, 
1 Ann. B. R. in Caſe of Incledon v. Crips. | 


G. b) 


m.. 2 9s. is. 


d\ tt $$ *. 


Error. 


(S. b) What Thing, &c. 


Releaſe of that which will make Error and Special 
Entry nullo habitu reſpectu, &c. | 


| Cr. IN mn action of debt for 107. if the plaintiff declares upon a 


leaſe for years, rendering rent at certain feaſts, and conciudes 
& quia 101, of the ſaid rent for ſuch a time, ending at ſuch a feaſt, 
&c. he brovght this action, where it appears by the declaration itſelſ, 
that there was 4 s. wanting of the 10 l. fo that the rent in arrear 
amounted but to 9 l. 16s. and thereupon the defendant pleads nil 
debet ; and upon this there is a veruict for the plaintiff, and da- 
mages and colts given, though the demand be intire, ſcillcet, of 
101. and it appears by the plaintiff's own ſhewing that he had no 
cauſe of action for the Whole; yet the plaintif may releaſe the 45. 
and damages, and take judgment for the reſt. Mich. 1649. be- 
tween Barber and Pomrey adjudged per Curiam, præter Juſtice 


Jermin, this being moved in arreſt of judgment, Intratur Full, 


24 Car. Rot. 595. B. R. J 


argued and debated, but no judgment given.——S. C. cited 5 Mod. 214. Arg. and ſays 


Sty. 175. 
8. at 
Judged niſ. 
by 3 judge 
contra Jer 
myn. 
Hale Ch. Jo 
laid, that 
no judgment 
was piven 
Saund. 286. 
in Cate of 
Duppa v. 
Mayo, 
Trin. 21 
Car. $i 
where the 
like point 
upon de- 
murrer was 
it is true my 


J. d. Hale ſaid, that judgment was never given in this Caſe, but obſerves, that Ld. Roll c:tes the num- 
ber roll and the term, when it was entered. — ——12 Mod. 93. S C. cited by Holt Ch. J. and ſaid 
to be good law. — 7 Mod, 88. Mich. 1 Ann. B. R. ſays the roll of the Cafe of Barber v. Pome- 
roy was produced in Court, and the judgment appeared to be entered for the plain. H, and that the 
roll is Hill. 24 Car. 1. Rot. 95i1.—-—Anrd S. P. adjudged accordingly in the principal Cafe in 12 
Mod. 93. and ; Mod. 212. Paſch. 8 W. 3. B. R. Thwaites v. Lady Aſhfield.— Comb. 365. S. 
C. and the Court conceived that the plaintiff might enter non prof. for the ſurpluſage, and take 
judgment for what was right. S. P. accordingly, Vent. 49. Mich. 21 Car. 2. B. R. Anon. 


(r. b) et Thing will bel an Error. See Jude: 


ment(G. 2) 
—See Re- 


Releaſe of that which will make an Error. bee. 


[ 1. IN an action of aſſauit and battery againſt four for two t 
5 paſſes ſuppoſed to be done at two ſeveral days, if one defendant 
pleads not grlty to both treſpaſſes, and another defendant pleads 
mot guilty to the fir/t treſpaſs, and juſtifies the ſecond treſpaſs by the 
aſſault of the plaintiff himſelf, and the other tio defendants plead not 
guilty az to the fir/t treſpaſs, and judgment is given againſt them by non 


ſum informatus for the ſecond treſpaſs; and upon theſe ſeveral pleas, 


ſeveral iſſues being joined, and al/ found for the plaintiff; and the 
jury gave 405. damages for all, againſt all the defendants, and alja 
taxed 1d. damages fer the treſpaſs again/t the two, againſt whom 


judgment was given by non ſum informatus, which is not good; yet 


if the plaint'ff releaſes 1 d. damages, and takes judgment againſt all 


the four defendants for 40 8. damages, and for the colts aſ-[ 9] 
ſeſſed 


9 „ 


ſeſſed by the jury; this has helped the verdict, and by this the 
judgment is good and not erroneous. Mich. 9 Car. B. R. be- 
tween Eafticit and others, plaintiffs, againſt Edwards adjudged in 
a writ of error upon a judgment in Banco. Intratur Paſch. 9 
Car. Rot. ultimo. ] | 
[2. In treſpaſs for an gſſault, battery, and tat ing his grain, if 
the defendant pleads a juſtification of the battery in defence of his 
torn, upon which it is demurred, and not guilty to the corn, upon 
which iſſue is joined, and it is fourd for the plaintiff, and damages 
zaxed for the corn, but none for the battery, for which there is a de- 
murrer pending, as there ought to be; yet the plaintiff may relin- 
guiſh the demurrer, and pray judgment for the corn, and this will 
not be error. Paſch. 11 Car. B. R. between Yaſhman and Rawe, 
per Curiam,"\and this was ſo accordingly. Hill. 23 Car. B. R. 
between Linton and Turner adjudged. In an aſſault, battery and 
wounding, and not guilty pleaded to all beſides the aſſault, and upon 
this a demuPrer and 1/ſue was found for the plaintiff, and damages. 
taxed for this only, and not for the aſſault, nor any warrant by the 
writ to enquire thereof, but only of the iſſue, 85 the plaintiff 
ſhall have judgment re/aaquijhing the demurrer. Intratur Mich. 
22. Rot. 659.] | 
3. In treſpaſs for a battery agarnf? two, if one pleads not guilty, 
and the ether pleads a ſpecial plea, and upon this a demurrer is 
made by the plaintiff, and it is adjudged for the plaintiff, he may re- 
linquiſh his action againſt the other, and have his writ to inquire of 
the damages againſt him. Paſch. 11 Car. B. R. between Starr 
and Cuckow adjudged in a writ of error upon ſuch a judgment in 
Banco, and this affirmed per Curiam. Intratur Mich. 10 Car. 
Rot. 514.] | | | 
[4. In an action of treſpaſs, if there be three iſſues joined, ſcilicet, 
one not guilty to part, the ſecond upon a preſcription for common, 
the third whether the beaſts raptim momorderunt, in going to take the 
common, and the jury find the firſt iſſue for the plaintiff, and the 
ſecond iſſue for the defendant, but did nit inguire of the third iſſue; 
the plaintiff relmguiſhing the third iſſus, may pray judgment for the 
fir/t iſſue, and this ſha!l prevent any error. Mich. 13 Car. B. R. | 
between Brown and Stephens adjudged. ] 


(U. b) hat will help an Error. | 
Releaſe of that which will help the Error. 
[In Ejectment.] | | 


Cre.C.4:0. CI. JN an 4 hien, firme if part of the things demanded bs well "i 


-— demanded, and part of the things demanded not well de- 


8. C. adjor- manded, and a verdict given for the plaintiff for the whale, and in- 
| tire 
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Intratur Trin. 9 Rot. 213. 


Error. 


ire damages given; the plaintiff may releaſe all the damages in 
that which is not well demanded, and pray judgment for reſidue, 
and this helps the error, if judgment be given accordingly. 


Trin. 11 Car, B. R. between Clive and Vere. Rot. 1378. ] 


2. In an ejectione cyſtodiæ terre & heres if a verdict be 
given for the plaintiff, the iſſue being upon the tenure, and intire 
damages given and cots, the plaintiff may relinguiſb the damages and 
co/ts, and have judgment of the ejectment of the land only, for 
that ſuch writ does not lic for the body. Dier 22 El. 369. 56. 
adjudged. ] | 

[3. In an cjectione firme de uno tenemento, and ſeveral acres 
of land, upon not guilty pleaded, if a verde? be given fer the 
plaintiff, and intire damages found; where the action does not lie 
for the tenement for the uncertainty, the plaintiff may relinguiſb 
his damages, and have judgment for the lands only, without 
error. My Reports. 10 Jac. between Rhetorick and Chappel 
adjudged. | | 


1 9 


natur. 
Und. 457. 
pl. 3 8. — 
adjudged 
for the 


Plaintiff. 


E 10 
See (R. b) 


pl. 5. S. C. 


So where 
ejectment 
was brought 
de uno crot- 
to, and ſeve- 
ral acres of 
land, the 
Court 
doubted 
whether an 


ejectment lies of a croft, whereupon the plaintiff moved for a ſpecial judgment for the reit of the 
land contained in the declaration, and preved that he might releaſe his damages as to the croft, which 


the Court granted. Sty. 30. Trin. 23 Car. B. R. Anon, 


(X. b) bat Thing will help an Error. 
Relinq ui ing that which will make Error. 


[Omiſſions in Writs of Inquiry of Waſte. ] 


LI. IN an action of waſte, if the plaintiff aſſign the waſte in 


three meſſuages and fix gardens, viz, for cutting in una 
fomario 6 piros & 10 pomos, in aliis pemariis 7 pires & 10 pomas, 
and upon default (*) of the defendant a writ of inquiry of waſte, 
according to. the flatute, is awarded to the ſheriff, who found by in- 


quiſition the wwa/te in three meſſuages, and in cutting down in uns 
pomaris 2 piros & 2 pomas & in pred” a pomar”* 2 piros & 2 pomos 


ad damnum 50l. but did not inquire of the waſte in the reſidue de 
piris & pomis, and judgment is given thereupon for that which is 
found without any ſpecial entry of the relinquiſhment of the 


reſidue, yet this is not error, becauſe the plaintiff might abridge 


his demand, as this caſe is, for that the waſte is found in every 
pomario, though not in cutting down ſo many trees as he de- 


clares, though if the jury had found him not guilty of the reſi- 


due, he ought to have been amerced for them as the precedents 


are. Paſch. 11 Car. B. R. between Fitz and King, dubitatur 


among the Juſtices, and after the matter was ended by agreement. 


[2. But 


See (R. b) pl. 6. 8. 


C. 


Cro.C.414. 


pl. 1. King 
v. Fitch, 


—— 
3. 


— — 
S. C. adjor- 
natur. 
Ibid. 452. 

pl. 24. S. C. 
but dubita- 

tur. 


10 8 Error. 


C2. But note, That in the debate of this Caſe two precedents 


were ſnewed, by which it appeared to be good. Mich. 22 E. Fe 
3. b. Rot. 220. in Dorſo in Scaccario. H. 21. El. Rot. 232. in * 
SCaccario. ] | oh 
Fitzh. | [3. 22 E. 3. 1. b. Waſte aſſigned in land and wood, and an in- 
ws: Cap quiry made only of the waſe in the land, yet for that the plaintiff 
K. C. praying his judgment of that which was found he had judgment 
without a new inquiry made.] . 
L 11 J (4. But vide 14 E. 3. Waſte 27. per Cur. e contra, for that if L. 
7 the jury had found the defendant not guilty of the reſidue the 
plaintiff ſhould have been amerced.)] PO 
b 5. By aſſent of parties a longer day may be given than is pre- b 
| ſcribed by the Ratute of Mar tbridge, but that aſſent muſt be entered ” 
i of record; And it is to be obſerved, that by the common Jaw y 
t great delays are difallowed in 4 kinds of aRions, viz. in all writs 
4 | of dower, quare impedit, aſſiſe of darrein preſentment, and aſſiſe 
£3 of novel diiicifin, and therefore no protection ſhall be allowed, or 
eſſoine de ſervitio Regis ſhall be caſt. 2 Inſt. 124. la 
6. Dower of Joo acres of land, 200 acres of paſture, 100 A 
acres of meadaw; The tenant pleaded nontenure ; The jury 
found him tenant as to 320 acres of land, and as to the reſt that he N 
was not tenant, and the judgment was that the demandant ſhall _ G 
recover dower out of the 320 acres; Error was aſhgned in B. K. 2 
that the verdict and judgment were for more acres of land than en 
rbere demanded; But on the other fide it was ſaid land was a b. 
general word, and might include meadow and paſture. Per 
Cur. in a grant land will extend to meadow, paſture &c. but in is 
pleading it ſignihes. arable only, and here in regard they are diſ- 

- tinguithed in the Court, the verdict and judgment muſt be re- 2 
verſed for the whole; though Hale ſaid anciently ſuch judgment | 
would have been reverſed but for the ſurpluſage. The Caſe was | 
moved again, and the Court ſaid, that the demandant might have of 
taken judgment for the 300 acres only, Habit nutlo reſpectu to 4 
the reſt, and releajed all the damages, but this was not proper for - 
an amendment, the miſtake being in the verdict, but if it could F. 
have been amended in C. B. the Court here might have made la 
ſuch amendment. Vent. 260, 262. Trin. & Mich. 26 Car. 2. ju 
B. R. Silly v. Silly. - | ag 

7. In treſpais of battery by baron and ſeme for beating of them 40%. 
Both, upon not guilty the verdic! was for ſo much damage for Cit 
beating the huſband, and fo much for beating of the wife ; the Court | 
ſaid, upon a motion to arreſt the judgment, that the plaintiff ple 
might releaſe the damages for beating of himſelf, and take judg- e 
ment for the other. Vent. 328. Paſch. 30 Car. 2. B. R. Anon. pe 
8. In actions upon ſpecialties or contratts, where the ſum is cer- W. 
tain, the plaintiff cannot abridge his own demand without ſhewing ve 
how the reſt is ſatisfied; contra in actions that lie in damages. 700 
10 Mod. 69. Mich. ro Ann. B. R. Stafford v. Beneath. | for 
9. If judgment be given io recover two diſtinet ſums, and being Ju 


ſenſible 


| yet by conſent of parties it may be good. Godb. 429. 


Errcr. 11 


ſenſible that he has a igt only to one the plaintiff releaſes the 
other, he may take out execution for the other only; per Pratt J. 


10 Mod. 307. Paſch. 1 Geo. 1. B. R. 


(T. b) In what Cafes Canſenſus tollit Errorem. 


Ll, [ JFON a cepi corpus if the defendant appears by attorney by br Wes 
| conſent it is not error. 21 E. 4. 77. b.] Rn 


[2. So if the defendant appears by attorney upon the exigent 
by the aſſent of the plaintiff, it is not error. 7 H. 6. 21.] 


3. One cannot enter for nonpayment of rent without demand; 28 
„. 
Curiam.— 


Roll. Rep. 363. S. P. Arg. 


* 


4. Where it is not again/t a fundanuntal point of the common | 12 
law conſent of parties tollit errores. Godb. 429, 430. agreed. 
Arg. | 

5. Appearance by attorney where plaintiff ought to appear in 
proper perſon is not error, if by aſſent of parties; Per Haughton J. 
Godb. 430. pl. 495. Trin. 21 Jac. B. R. 

6. Pleading feoffment in fee upon condition without deed and re- 
entry is good, if the other party confeſſes the condition, 5 Rep. 40. 
b. in Dormer's Caſe, cites 7 H. 6. 7. b. | 

7.. In qua. imp. the Court may by conſent grant langer day than Roll. * 
is limited ty the ſtat. of Marl. 5 Rep. 40. b. cites 11 H. 6. * 13. ag ot 

5 o H. 6.--- 

2 Iaſt. 124. S. P. * This is miſprinted, and ſhould be Hill. 11 H. 6. 23. b. 5 a. pl. 22. 


8. In error it was awarded, that where it was alledged in aſſi/e Br. Cuſtoms, 
of freſh-force in O. that the age is, that he who has been ſciſed by Ce 
40 weeks ſhall not be ouſted though he has no title, but by writ of the 


King by ſuit, which was tryed by jury, that yet this is no error; 


For though the uſage be a law, and that the law is, that what is 


law and what not, ſhall not be tryed by jury but by record or by 


judgment, yet this is no error, and eſpecially where the party 


agrees to the iſſue for his advantage; For a thing may be uſed for 
the cuſtom which is not the cuſtom in fact. Br. Cuſtoms, pl. 21. 
Cites 21 E. 3. 46. | | 
9. The ſtat. of 2 H. 5. 3. ordains, that in caſe of life, or 
plea of land, or where the damage ſuppoſed in the declaration 
exceeds 40 marks, every juror in thoſe caſes ought to have 408. 
per 2nn. freehold in a ſuit which exceeded 40 marks, and ſo 
was alledged, a juror had not 4os. per ann. freehold ; after the 
venire facias returned the plaintiff and defendant agreed that the 
roll ſhould be made 39 marks ; yet this juror ſhall not be ſworn, 
for he was diſabled when the ſcire facias was returned. By the 
Juſtices of both benches. Jenk. 159. pl. 1. 
19. A, brings debt againſt B. upon an abligatian bearing date at 
Coventry 3 


12 Error. 


Cpventry; This ſuit was in the King's Bench, removed hither of 
out of Coventry; a procedendo was awarded to Coventry; by Ic 
'Y agreement between the parties, the procedendo was not delivered, 

: I but the plaintiff projecuted his ſuit in B. R. and laid the ſaid action Re 
4 in London; Upon iſſue on non eſt factum pleaded the plaintiff 5 
= had a verdict, and judgment reverſed in error notwithſtanding | rake 
g | the ſaid conſent of plaintiff and defendant, and although this Er 
11 action be tranſitory. Jenk. 310. pl. 89. cites 11 El. D. 284. = 
= CRouren's Casx, Content cannot take away the natural and eſ- Was 
| tial viſne.' 27 H. 8. 15. 44 E. 3. 6. Cr 


11. The record was J. S. de D. in (m Lincoln, and the writ 


* 


of error was J. S. de D. in m' TFarwick; the Court thought 


it a material variance for which the writ ſhould abate, but by | for 
: conſent of parties it was ruled, that no advantage ſhould be taken pa 
thereof. Sid. 193. Paſch. 16 Car. 2. Booth v. Beard. | 1 
12. Tws attornies at the tavern agreed each to name 24 perfors s 
to the ſheriff, out of which he ſhould return 24 to try an ijjſue. The 55 
Court held, that if ſheriff will return a jury at the denomination 5 
of any perſon it is a miſdemeanour in him, and it may be main- =” 
tenance in him at whoſe requeſt it is done, but here it being by 8 
conſent of attornies of each fide, conſenſus tollit errorem. 12 
Mod. 564. Mich. 13 W. 3. Turner v. Burnaby. the 
| | — m2 

* L 13 1 (Z. b) [Prevented or aided by Conſent.] py 

4 | the 

4 For Trials. Ka. 

* [5 2 [I. TN treſpaſs villainage in the plaintiff tn à manor in another . tiff 

94 * 1 county is pleaded; the trial ought to be where the writ is 4 

A S. C. brought, yet if it be tried by affent where the manor is, it is not ; 

2 rg Godb. error. 44 E. 3. 6. b. +44 Al. 4.] 147 

1 S. C. cited Roll. Rep. 28. pl. 7. S. C. cited 2 Roll. Rep. 363. Arg. in Caſe of Loyd v. of p 

4 Williams. Raym. 372. S. C. cited per Cur. in Cafe of Vitcount Clare v. Lynch. 

: + S. C. cited Cro. E. 664. in pl. 14. | «ly 
1 [2. Upon an iſſue, if the Court be in doubt by what county it ball 9 
auarde l to be tried, and the Court by aſſent of the parties grant of both part 
the coro- counties, this is not error. 7 H. 6. 21.J . . 
ners where | : 
it ought to be to the ſheriff, or the viſme comes out of a wrong place, yet if it be per aſſenſum partiumg the 
and fo entered of record, it ſhall ſtand ; for omnis conſenſus tollit errorem. Co. Litt. 125. b. 126. es 
a. Cro. E. 664. pl. 14. Patch. 41 Eliz. C. B. Finch v. Hovendon, trial by wiong viſne held of E 
good, it being by conlent of the parties entered on record. . Cou 
Hob. e. pl. [Z. In debt upon an obligation if the condition be 19 pay money 363. 
. Crow v. Y . - ES a : , 

83 apud Coventriam, and iflue thereupon, and this is tried in Middle— 
S. C. and ſex by aflent of the parties, and by order of Court where the 1 
the former af7ron is brought; and not in Coventry; yet if the aſſent of the ; 


. parties does not appear upon the record, though it be confeſſed by 
conſert oft the demurrer, it ſhall be error. My Reports, 12 Jac. Camera 


Scaccatii, 


Error. „ 13 


gcaccarii, between Edwards and Crow adjudzed i in a writ of er- the parties 


cannot 


ror ; the fame Caſe Hobert's Reports 8.] chicas ch 

| law. — 
Roll. Rep. 28. pl. 7. 8. C. —Bulſ. 216. Trin 10 Jac. B. R. WATERSON's CAs E, S. P 
and ſeems to be S. C. judgment was affirmed for the plaintiff in the action. Hob. 266. pl. 


3:0. Trin. 17 Jac. in Caſe of FAwKN ER v. AN DR Eus, ſays that theſe kind of aſſents ſhould be 
entered upon record. ——2 Jo. 199. Paſch. 34 Car. 2. B. R. cites the Caſe of Caow v. 
EpwarDs, fed non allecatur; But in the principal Caſe there of DEVER ENV. W Lcor, the 


conſent of the parties was entered on the roll, which was not in the Caſe of Crow v. Edwards, but 


only in a paper rule of Court, which was the reafon of the reverſal of that judgment, whereas had it 
been entered on the ny as in the principal caſe, it had been good; And ſays, that with this accords 
Oro. E. 664. 


4. If an &jefine firme be brought and laid ir the county of D. 


for lands lying in another county, though it be by aſſent of the 


parties, and the defendant pleads not guilty, and a verdict and 
zudgment is given for the plaintiff; yet this is error, for this is | 
ag: unſt the law, which cannot be altered by the conſent of the par- 
tres. Hill. 14 Car. B. R. per Curiam; But upon view of the 
record it could not appear to the Court that the land lay in another 
county; and therefore they did not reverſe the judgment for this 
cauſe. ] 

5. If a pannel by ſufferance of the ſheriff be made by aſſent of 
the parties, yet it is good, and ſhall not be challenged, though 
made at the denomination of the parties. 6 R. 2. Challenge. 102. 

6. The ſtatutes of 2 E. 2. and 20 E. 3. provide, that neither 
by the great ſeal, nor petit ſeal, ſmall Juftice be delayed; yet when 
the matter concerns the King only, if he command; it, it may be [ 14 J 
ſtayed. 5 Rep. 40. b. per Cur. in Dormer's Caſe. 

7. In a guare i rmpedit, if the Venire facias be returned, the plain- 

t cannot be nonjuited with out calling of the jury, yet he may be 
if by confent of plaintiff pimjolf. Noy. 107. Anon. 

g. It was reſolved by all the Judges, that the Court of Regueſt so of the 
has no juriſdictian in any matter touching freebald ; and per Wil- gay 
liams J. no confent of the parties to ſubmit themſelves to the judgment 6 er 
of that Court in ſuch caſes will any way help them, or give them 


any juriſdiction which by law does not belong to them. Bulſt. 


108. Hill. 8 Jac. Anon. 

g. A venire facias awarded t9 one of the coreners by conſent of 
parties was held to be good. Godb. 424. in the Caſe of Floyd 
v. Williams, cites Baynam's Cafe, 

10. One of the 12 jurors depart ; if the juſtices appoint one of s Rep. 40. 


the pannel cs ſupply his place, it is erroneous ; but if with conſent i 1 = ns 
p . 

of parties, it is good. Godb. 429. Cites 43 E. 3. tit. Office of Opec de 
Court, 12. Court, 12. 


— Cl . R p 


363. cites S. C. Fitzh. Office del Court, pl. 12. cites Mich. 34 E. 3. 


11. More than two ought not to try the array, yet by aſſent of 


parties more may try it. Godb. 429. per Brian. 
12. Ina writ of right there ought to be four knights; but if S. P. yer 
by 


14 Error. 


1 C ET: by conſent of 3 bus knights wag te 5 quires be 1 it z 
b. cite; is g 5 2 
4 . 
24 | Rep. $3 cites 29 3. "Kg lh of 1 
4 2 nen . . 13. The rial in ſuvour of liberty ought to be in the ſame b 
f | PR” county where the action is brought, and not where the manor is ; : { 
= The fame in but by the aſſent of Partie it is ſuthclent. Godb. 429. cites 44 
= ejettment. E. © 6. | 
f 3 Palm. 100: 7 
g Stafford v. Mackdonnofh. And per Doderidge ]. admitting the action to be real, yet the conſent t. 
Te of the parties may alter the trial where the action is more in the reaity than an ejectment is, as in 
| a writ of right, the parties may agree that the trial be by 12 common jurors, and not dy the grand 
1-3 ante. Ibid. a 
2 | | = | el 
= 14. The Court cannot draw a juror of themſclves by the law, p! 
= yet they may with conſent of parties; Per Ley Ch. J. Godb. 1 
il 4 431. Trin. 21 Jac. B. R. in Cale of Williams v. Floyd. 
Roll. Rep. 15. In ejectment the array was challenged, and by conſent of + 
= 1 3 = parties the array was tried by two atternies of the Gourt, and it - 
{I : was adjudged per tot. Cur. that it was well tried. Godb. 431. re 
= pl. 495. Trin. 21 Jac. B. R. Williams v. Floyd. | = 
# ö * Br. Chal- 16. Cyſinage is gon cauſe of challenge, even by the party that is 12 
_ colin; for if the Court ices there may be partiality, though the + 
Ll S. c. Parties conſent, yet the Court ought not to ſuffer it, leſt juſtice 
N ſhould not be impartially adminiſtered; Arg. 11 Mod. 100. 
f Mich. 5 Ann. B. R. in Caſe of Queen v. Soleby * al" cites 21 * 
2 : Ed. 4+ 21. 700. 
wy TY 
4 [ is ] | 10 
» . 2 | | ; Ev ' , 22 
nA Fol. 755. (A.c) Bars of a Writ of Errot. 
i 8 
2 e. f. 4 
5 65 pl. q. cites . : 1 1 1 | 
Y <* Fae F. Releoje of all errors is a good bar. 9 H. 6. 48.] 
. Fitzh. Error, pl. 20. Cites 9 H. 6. 46. S. C. 
1 | | Pd. 
oy: Tab, k. a. So a releaſe of a#tions . demands, 1 of right in the C, 
= no +' land, will be a bar of a writ of error upon a judgment in re- 4 : 
Ian. 1 H. 4. 6, m 
* Error, C3. A releaſe of all a/7;ans real and perſonal will bar a writ aQi 
Þ:- Y. te, . ö 
e. 45, Of error, upon a judgment in a Writ of right. 9 H. 6. 46. b. A, 
Es cn 48. | the 
Firzh. Er- rr, 
ror, pl. 20. cites 3. C. if h 
] part 
_— Error, F4, A releaſe of all his right in the land will releaſe a writ of 
FI. u. Cites 7 - 
Wo error upon a judgment in real actions. ꝙ H. 6. 46. b. 48. b.] | 
Tach. Er- af 
ror, pl. 2C. cites S. C. Co. Litt. 283. b. S. P. ad) 


Fitzh, Er- (5, If a man outlewed pin re diſſiſm releaſes all actions to 
; | the . 


Error: 
e recoveror, yet he may have a writ of error of the outlawry, 
becauſe that this does not belong to the party, but to the King 


in intereſt, and he may aſſign error in the judgment of the re- diſ- 
ſeilin to reverſe the outlawry. 11 H. 4. 6. b. 94. adjudged.] 


[ö. If the tenant pending a præcipe againſt him aliens in fee, and 


re-purchaſes for life, and after judgment is given againſt him, he 5 


ſhall have a writ of error, and his feoffment is no bar.] 

[7. $9 after his death his Heir ſhall have a writ of error for the 
frivity which he hath to the judgment, though he ſhall have no- 
thing in the land; contra, 5o Aſſ. 3.] | | 

[8. If the tenant pending a præcipe againſt him, aliens in fee, 
and after judgment is given againſt him, and he brings a writ of 
error, this fcoffment is not any bar of the writ, becauſe he was 
privy to the judgment after. * 12 Aſſ. pl. 41. Co. 1. Albany 


111. + 20 Aſſ. 2. adjudged: Dubitatur f 21 E. 3. 53. b. 


75 


ror, pl. 64. 
cites 11 H. 
4. 6. | and 
the caſe is 
continued at 
fol. 94. } 

See (K) ſus 
pra, pl. 21. 


See (K) ſus 
Pra, pl. 22. 
cites S. C. 


* Br. Error, 
pl. r. 
cites S. C. 
—— —S, C. 
cited | 
Bridgm. 770 
2 
cited Roll. 


Rep. 306.—If after execution had he enters upon the demandant and makes a feoffment in ſee, 


his writ of error is gone, 2 Le. 221. cites 12 Aff. pl. 41. 1 Rep. 112. a. cites 8 


. C. and ſays 


that the feoffment cannot bar him of the writ of error, becauſe notwithſtanding his feoffment he 
remains tenant as to the demandant, and ſhall plead all pleas which tenant may plead, and notwith= 


ſtanding this thall be reſceived &c. and judgment given againſt him 
ſuch judgment given againſt him he ſhall have writ of error after his feoffment ; but 
judgment given 1 makes feoffment, he ſhall never have writ of error nor attaint; 

+ Er. Error, pl. 118. cites S. C. . 

+ Fitzh. Error, pl. 74. cites S. C. 


Co. If a plea be diſcontinued or an Hin allowed for the tenant 
where it does not lie, and after judgment is given againſt the de- 
mandant upon this nonſuit, and he brings a writ of error, this 
nenſuit is not any bar, becauſe. the error was before the nonſuit. 


22 E. 3. 2. adjudged.] 
in Cafe of Clanrickard v. Liſle.—3 Rep. 


[10. If a man that hath title te a writ of error to reverſe a fine 
makes a feoffment of part of the land, this ig a bar only for that 
| part, and not for the reſt, of which he hath not made any feoff- 


ment. Trin. 5 Jac. B. R. between Wright and Fennings, per 
Curiam præter Tanfield. M. 38, 30 El. B. R. between Wright 
and the Mayor of Wickham, per Curiam. 


action or right to the land, and he ſuſpends or extinguithes in parcel, it is extin for the 


tenant, and therefore upon 


if after the 


It is error 
to deny the 
eſſoin when 
it ought to 
be granted, 
and not e 
contra. Hob, 
47- pl. 52. 
59. A. S. 
130 
The Court 
ſeemed that 
it is a bar 
of the writ 
of error, and 
took this 
diverſity, 
that where 
one has 
whole; Bat 


if he has right to the land he may releaſe or ſuſpend it in part, and this re mains good for the reſidue. 


Mo. 413. pl. WED 8. E. 
the title ot error for that part. 


Cro. E. 648. pl. 27. S. C. and per tot. Cur. the feoffment only deſtroys 
Ow. 21, Wright's Caſe, S. C. and reſolved according to Cro. E. 


and thereupon they took a difference between ſuſpenſion and extinguiſhment of an action; tor perhaps 
if he ſuſpends his action as to any part for a time, this is a ſuſpenſion as to all, but extinguiſhment of 


Part 19 a bar to that part only, | 


* 


LI t. If the plaintiff in a writ of error be nonſuit after the error 
aſſigned, this is not any bar of a new writ of error. 22 E. 3. 7. 
adjudged. | L | 

[12. In a writ of error upon a judgment in an aſſiſe of darrein 

Vor. X. | -E pre- 


Br. Error, 
pl. 121. 
cites S. C. 
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reſentment, it is not any bar that the plaintiff was neuſuit 15 
another writ of error in the ſame Court ; upon which a writ to the 
Biſhop was awarded for him, for this award of execution was no 
affirmance of the firſt judgment. 23 Aff. 8. adjudged. } 
Noy. 59. (13. If an _— brings a writ of error to reverſe a fine levied 
gg by himſelf for his nonage, and is in pected by the Court and fours 


merideth, ap : : f 
8. C. and tbithin age, which is recorded by the Court, and after before the 


aQds a note, fine is reverſed, he levies another fine to another; this ſha!l bar 


that that ſe- him to have the fine reverſed: M. 38, 39 EI B. R. Hart's 


cond fine 


cannotbe Caſe held, but there adjudged contra, for that the ſecond fine was 
pleaced de- not pleade. .] | 


cauſe it was 


not ingroſſed, and that the irgroſſing was ſtayed on purpoſe by the conuſee. 


8 [i. If tenant in tail levies an erroneous fine with proclamations, 
FE > aud after levies another erroneous fine with proclamations and dies, 


31 & 32 . . 
Elz. B. R. and the iſſue in tail brings a writ of error upon the firſt fine, 


i and the defendant pleads in bar the ſecond fine, and after the 


® Fol. 789. iflue brings a writ of error upon the (*) ſecond fine, and the 

, defendant pleads in bar the firfſt fine by which the right is 
Cas, S. P. bound; the plaintiff may reply upon the firſt writ, that the ſecond 
exactly, and fine is erroneous, and upon the fecond writ that the firſt fine is 


— erroneous, and fo ſhall be helped. M. 32 El. B. R. Carington's 
ſeems to de Caſe per Curiam. ] | | 

. | | 

2 Le. 211. pl. 263. S. C. & S. P. accordingly. 


.. C. cited Roll. Rep. 306. No. 366. cite: 
Carrington's Caſe, thus: Tenant in tail levies erroneous fine, ard after levies another fine ; he and 
the iftue is barred of writ of error upon the ti: tt tine, | 


15. In ward by J. K. againſt E. of J. proceſs continued till 
the proclamation returned, by which the plaintiff recovered the 
ward and damages by default, and the defendant brought writ of 
error, and ſuffered it to lie in B. R. and the fir/t plaintiff brought 
ferre facias to have exccitian of the body, and damages, and ſaid that 
the original is nat come in; I horp J. ſaid, This is your own de- 
fault, for where record is removed for error the original ſhall come 
unte, it be aſſigned for error that there vas no original, and then the 

Court ſnall write for the original; b»t in aſſiſe the original, and 
all that is, Mall come here by error. Br. Error, pl. 86. cites 24 

24. 43. 

17 1 
pleaded as a feme ſole ſhe was covert with B. J. her baron the day of 
the writ purchaſed, and the day of the judgment gien, and that 
the continuance of the proceſs was againſt E. who was wife of 
B. J. Ibid. ; 8 
17. And where ti e judgment was, that the plaintiff recover th 

ward and damages, they were not then aſcertained of the damages; 


for Gep did not know if the infant was married or not; and after 


Harleſton came and ſhewed writ in the files, which agreed as 
above, and he carried it back with him again. Ibid. | 
18. Aud the ſcire facias ſuppoſed that the record reſted before the 

| IRE: Jufiices 


. 24 > . 
16. And after ſhe aligned for error, That where ſhe was im- 


Error. 17 


Fnftices of B. R. and the original was wanting, and therefore falſe 
writ, per Fither, et non allocatur, quod micum ! for 1t ſeems that 
the matters are error. Ibid, 
19. If he who has cauſe to have a writ of error enters inte the 
land and makes a ftrffinent, the writ of error is gone for ever. 
Godb. 25, 26. cites 21 E. 3. and 35 H 6. 
20. In a writ of error brought by the heir of the connſor of a Cto E. 388. 
3 | „ — FLEET 22 pl. It. Bars 
fine z it is a good plea in bar that the conuſor after the fine levied n, Leet 
ſuffered a common recovery, in which the conuſor was vouched, and & al. S. C. 
vouched over the common vouchee ; Adjudged per tot. Cur. that © RE Seb 
. ; 7 ans” reed, 
ſuch recovery with double voucher is a bar by reaſon of the 1 ak 
voucher to every manner of right which the vouchee or his heirs was entered 
by means of him is to have in the land; and if the recovery be Ns the 
0 . . . . 27 3 Were 
erronebus, it remains a good bar until it be avoided by error. „ 
But a void recovery is no bar. Poph. 100. Mich. 37 & 38 Eliz. compound. 
Barton's Caſe. | Ao. 365. 
| pl. 499. 
S. C. and all the juſtices ſeemed that the fine was barred.—- —S. C. cited Bridzm. 76. 
general enwy into the warranty the error upon the fine is gone; but where the recovery was before the 
vue, it does not give away the error in the tine. Gould ſb. 151. pl. 116. Hill. 43 Elz. Jones's Cale. 


21. In error there ought to be a reverſal of the judgment and 
re/litution alſo to the toſs, and it either of them fails the writ fails 
alto; As it he, againſt whom an erroneous judgment is given, re- 
leaſes his right or makes feeffment after Judgment, he thall not bave 
error, becauſe he cannot be reſtored againſt his own act; Per 
Chamberlain J. Paim. 247. Miche 19 Jac. B. R. cites 9 E. 
4. 6. and 1 Rep. 12. | 

22. But if he makes feoffment, pending the writ, the feoffor 
ſhall have error, and when he is reſtored the feoffee ſhall enter 
upon him; Per Chamberlain J. Palm. 247. and ſays this was 
Brook's Caſe in 6 H. 8. and cites 12 All. 4. 20 All. 2. 21 E. 3. 
Error 41. | 

23. But if he againſt whom the recovery is had mates a ferff- 
nent after judgment of one acre, he may have error for the reſidue; 
But if he releaſes all errors for one acre, he ſhall not have error for 
any; becauſe the record is intire ; Per Chamberlain J. Palm. 
247. Mich. 19 Jac. B. R. | | 

24. So if judgment erroneous is had againſt two, and 2ne releaſes, Poles 279, 
the other ſhall have error; Per Chamberlain J. Ibid. and ſays 1 r 
upon theſe diverſities was adjudged Paſch. 23 Eliz. The Caſte Grieſly v. 


of Wright v. the Mayor and Commonalty of Wickham, Lea and 
Taylor, 


8. P. ruled accordingly; and cites 6 Rep. Ruddock's Caſe, and 2 Jac. B. R. * Farley v. Blunt. 
® Cro. J. 116, | i | 


25. By releaſe of all ſuits the writ of error is gone. Lat. 110. 


Hill. 1 Car. Cole's Caſe, 


26. Entry by the plaintiff in error pending the writ into part was [| 18 


reſolved to be no plea; for he may have a writ of error before 1 
| ral other 


any poſſeſſion recovered againſt him, when he is poſſeſſed of the , dat ! 
| C 2 whole, 
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a0 not eb. whole, to reverſe the judgment, though he cannot have reſtitu- 
ſerve S. P. tion of that which he has never loſt; But entry and feolfment is 
in any of * , 

extinguiſhment of writ of error, becauſe he hath departed from 
In ejectment his title, and entry and leaſe is ſuſpenſion of writ of error for the 
the Plaintif time. Lev. 12. Mich. 14 Car. 2. B. R. Winn v. Loyd, 


entered 
meine be- : 


 eween verdict and judgment, and this was aſßgned for error in the Exchequer Chamber, but the 


judgment notwithſtanding was affirmed ; cited by Fleming Ch. J. 2 Brownl. 238, 239. as adjudged 
2 Ek. in B. R. Jackſon v. Parker. . 


7. A releaſe of errors before judgment entered is good where 
judgment is entered afterwards of the precedent term; Per 
Holt. Cumb. 244. Paich. 6 W. & M. B. R. Anon. | 

28. If judgment be zrregularly obtained, a releaſe of errors ſets 
it right to all purpoſes. 12 Mod. 560. Mich. 13 W. 3. Anon. 

29. Where a writ of error is brought, and us record certified at 
the day of the return of the writ, the defendant in error taking a 
certificate of this matter from the proper officer of the Court, 


2 where the writ is returnable, he may ſue out a writ de executione 


judicii of courſe, and the party cannot hinder execution there- 


upon, Without he brings a new writ of error. 3 Salk. 146. 


pl. 7. Anon. 


(B. c) What ſhall be a good Bar. 


Br. Error, II. IN a writ of error it is a perpetual bar that the plaintiff hath 


pl. 130. 


af wo purchaſed the land in fee after the judgment.“ 39 Af. 18. 


4 8. P. per 20 Afl. 2.} 
Cavendiſh. | 


Br. Error, F2. In a writ of error it is a good bar, during the term, that 


pl.130.cites the plaintiff hath accepted from the defendant @ leaſe fer years by 


—4 — deed of the land after the judgment. 39 Aſſ. 18. per Finch.) 


Br. Error, 3. Ina writ of error by the King, it is no bar that after a judg- - 


- (oO ment certain commiſſ.oners upon a genera! commiſſion have ſeiſed the 
* land for the Ring; for the King ſhall not be adjudged tenant by 
the ſeiſare of his miniſters, but where it is for his advantage. 
39 Aſſ. 18. adjudged.] | 
4. If a man be condemned upon recognizance by erroneous judg- 
ment, and after is outlawed and has charter of pardon, he ſhall have 
writ of error, and the outlawry is no plea, for this action is re- 
7 vived in him; for it is not like to an obligation; for there if the 


one be outlawed the obligation is forfeited, but here he 7s not to 


recover any thing but to dijcharge himſelf of the execution. Br. 

Extinguiſhment, pl. 41. cites 29 Afl. 47. | 
5. Where the title of the plaintiff in error is paramount the plea 
or right claimed by the defendant in error, ſuch plea is not good; 
As where the baron of Dudley brought writ of error and the 
tenant came by {cire facias, and the baron fhewed that A. and B. 
his 
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Error. 


bis feme, and C a third perſon, brought writ of right againſt F. S. 
anceſtor of the baron, whoſe heir &c. and demanded the fourth part 


ſevered, and the baron and feme ſued fort 
the fourth part &c. by erraneous judgment, and the pla:ntiff as co 
and heir of the ſaid F. S. brought this writ of error, and prayed 
that the errors be examined, and the tenant ſaid, That to this 
writ he ſhall not be received; for after the recovery the ſame 
baron acknowledged the ſame moiety by fine to be the right of twa 
perſons, by which they were tenants in common et pro indiviſo with 
the ſaid F. S. tho after made purparty between them, by which ſix 
parts of the vill of M. avas allotted ta the ſaid three perjons, que 
eſtate the tenant has; Judgment if he ought to proceed to the 
examination of errors; for partition between the ance{tor of the 
plaintiff and the other tenants in common makes that every one 
has part of that which was recovered by name of the moiety, and 
therefore cannot have writ of error to be reſtored to that wheresf 
he is ſeiſed of parcel, and becauſe the writ of error is of the fourth 
>art of the manor of M. and the pleading of the partition is, 
That fix parts of the vill of M. was allotted between them &c, 
and does not ſay that the vill of M. is parcel of the manor of MH. 
and alſo partition between tenants in common is not good with- 
out deed, therefore the beſt opinion was, that it 1s no plea, but 
non adjudicatur; And per Newton, if the partition was good 
yet the plea is no plea, becauſe the plamtiff claims of right para- 
mount the partitian Br. Error, pl. 75. cites 19 H. 6. 25. 
6. So where a man has a ſon and a daughter by one venter, and 
a daughter by another venter, and dies ſeiſed, and the ſon enters, and 
dies ſeiſed, and the daughter as hein to him enters, and the other 
fifter of the haif blond brings writ of nuper obut againſt her, and 
the other who is of the half blood, and it is found that he ts of 
the whole blood by which ſhe recovers the motety, and after ſhe brings 
writ of partition and recovers; yet the other may have writ of 
error of the right which was in her before the partition, and the 


partition is no plea; And per Paſton, by the recovery in the 
nuper obiit the eldeſt daughter is effopped to 10055 but that the other 


daughter is co- heir with her, and therefore ſhe ſhall be compelled 
to make partition, and yet by error ſhe ſhall defeat it, and fo in this 
caſe ; And ſo ſee by them this matter is no bar in writ of error; 
and fo ſee that if it had been well pleaded it had been no plea. 
Br. E i H. 6. 25. - | | 
7. For where judgment is, though it be erroneous, yet it being 
in force the parties are bound to all that which is implied within 
the ſame judgment, as partition and the like, and yet all thoſe 


| ſhall not be bar nor eſtopple in writ of error to reverſe the ſame, 


quod nota good caſe; But take heed that there be not a difference 
where he makes partition where he is not compellable by the law, 
and where it is made by coercion of the law. Ibid. | 

8. If he who has cauſe to have a writ of error to reverſe a 


C3 judg- 


| 18 


| of the manor of MH. and C. the third ue was ſummoned and [ 19 J 
, and recovered the — 
in 


Br. Eſtoppel 


pl. 81. cites 
19 H. 6. 26. 
8. Co 


© | 19 Error. 
5 judgment of land does make a good lea for years, he hath 2 2M 
2Y pended his writ of error for the term, as he does extinguiſh it by bs 
3 his feoffment ; Per Bridgman. Bridgm. 57. Hill. 12 Jac. in Caſe b 
of Loyd v. Bethel. | v 
4 9. A writ of error was returnable ſix days ſince, and the record tl 
not yet removed. Execution was granted per tot. Cur. becauſe 17 
IJ it appears to be merely for delay. Koll. Rep. 172. pl. 2. Paſch. Vi 
Ml 13 Jac. B. R. Marſh v. Whetſtone. | ; tl 
] l 10. Where a writ of, error is abated the party cannot have a te 
BY new writ praying it; Per Holt. Cumb. 109. Paſch. 1 W. & MI. 4 


in B. R. Evans v. Pettifer. 

C 20 J 11. Shewing the writ of error before it is allowed, it being 
allowed afterwards in convenient time, is a good ſupcrſedeas from 
the ſewing, tor it ſhail be taken as one act. Cumb. 264. Irin. 

- 6W.&M. in B. R. Williams v. Cary. 
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U 
(C. c) In what Caſes a Bar of Part ſhall be of Ihe 1 
J Hole. 
Jo. 352. [t. IN a writ of error toe reverſe a fine of ten acres of land, en 
Pl. 5. Donne brought by one who Twas in remainder in tail; if the defen- lia 
v. Smithurit, : . 
S.C.&  dant pleads in bar a common recovery of part of the land, which is 
S.P. agreed, a good bar as to that, yet this is no bar as to the reſidue ; but 
- _ the Court ſhall examine the error in the fine as to that. Mich. 
S. C. 10 Car. B. R. between Done and Smethnr/?, per Curiam; in a 
judged ac- writ of error to reverſe a fine levied in Cheſter. Intratur Tr. 55 
crcingly. 8 Car. Rot. 1310.) | | 20 
'[2. In a writ of error to reverſe a fine a releaſe of part is not 253 
any bar as to the reſidue; but the Court may reverſe a fine as to 
the reſidue. M. 10 Car. in Done and Smethurſe's Caſe aforeſaid 0 


per Curizm.] l 
2. In e:1or brought on a fine Jevied by tenant in tail, it was E. 
held by the juſtices that a writ of error 1s quaſi a commiſſion, 


and may reverſe for part, and affirm for part, and it is not abate- 5 
able becauſe the fine is good for part. Mo. 366. pl. 499. Paſch. Plt 
23 Eliz. Parton v. Lever &c. | (en 
| | dre 
Where a plea &c. is good for part and ill for part, in what lan 
caſes judgment ſhall be given for the whole, See tit. Judg- of 
ment. (N. 2) 8 
(C. c. 2) Bar to one Plaintiff in Error where a = 
Bar to another. De 
ä 1 
. FRROR was brought by fir of a judgment in C. B. in Co- 
F replevin where ane of the fix in his own right avowed for | the 

| an 


4 


Error. 


an amercement in the leet, the other made conuſans as his bailiſtt, 


| judgment given againſt the fix, damages and colts ; * They 


brought error, and pending the action, the velegſe of one of the five 
was pleaded in bar; It was ſaid by the Court to be no bar, and 
this difference was taken, Where many are actors by way of charg- 
ing one another, the act of one ſhall prejudice the other; other- 


wiſe where they are plaintiffs to diſcharge themſelves, and in 


this Caſe when they are compelled ta Join in a writ of error or at- 
taint for to defeat a judgment, it is no reaſon that the act of one 
ould prejudice his companion, wherefore it was adjudged no bar, 


Cro. E. 648. pl. 4. Hill. 41 Eliz. Razing v. Ruddock, 


(D. c) Error in Parliament. 


Cr. WIEN a record comes in Parliament upon a writ of 


error, the King may aſigu certain earls and barons, and 
with them the juſtices to determine the matter. 22 E. 3. 3.] 


"20 


1 


Fitzh. 
Error, pl. 
8. cites 
S. C. — 
S. C cited 


by Coke Ch. J. 2 Bulſt. 164. 


2. But they cannot reverſe the juagment after the Parliament is 
ended if they do it not before; for this ought to be done in Par- 


liament. 22 E 3. 3.5 


3. It appears that the Parliament may err, as where they re- 
verſe the eſtate of J. N. in certain land, and the charter thereof, 
and do not call the party to it by proceſs before the repeal. Br. Par- 
liament, pl. 16. cites 21 E. 3. 46. | 

4. And it ſeems there that error in Parliament cannot be re- 
verſed but by another Parliament, and that erroneous judgment 
there is good till it be reverſed. Br. Parliament, pl. 16. cites 21 
E. 1 

7 The Bp. of Norwich ſhewed in the Houſe of Lords, that 
an erroneous judgment was given againſt him in the Common 
Pleas for the archdeaconry of Norwich belonging to his pre- 
ſentation, and prayed that thoſe errors might be heard, and re- 
dreſſed there; whereunto anſwer was made that errors, by the 


Fitzh. Error, 
Pl. 8. cites 
S. C.—— 
2 Bulſt. 
E 


cited by Coke Ch. ]. 


2 Bulſt. 
164. S. C. 
cited by 
Coke Ch. J. 


Br. Error, 
pl. 60. 
cites S. Cs 
& S. P. 

by Brooke. 


law, in the Common Pleas are to be corrected in the King's Bench, and 


of the King's Bench in the Parliament, and not otherwiſe. 4 
21, 22. Cap. 1. Cites Rot. Parl. 50 E. 3. Nu. 48. | 

6. The Dean and Chapter of Litchfield recovered in the Com- 
mon Pleas againſt the Prior of Newport Pannell ; the Prior by 
writ of error reverſeth the judgment in the King's Bench ; the 
Dean and Chapter by writ of error in Parliament reverſed the 
judgment in the King's Bench, and affirmeth the judgment in the 
Common Pleas, and a commanament given to the Chancellor, that 
the judgment in the Common _ be executed by proceſs by him to 


4 be 


21 Error. 


be made. 4 Inſt. 22. cites Rot. Parl. 15 R. 2. Nu. 23. and 18 
R. 2. Nu. 11, 12, 13, 14. | 
7. A writ came to Sir Wm. Thorpe Ch. J. of B. R. to cauſe 
to be brought the record and the proceſs into the Parliament of a 
judgment which was given for the King at the ſuit &c. And 
note, That a petition was there made to the King, before that the 
writ was granted; And fo the roll, in which the proceſs and 
the judgment was, was 2 by Sir Wm. Thorp into the 
Parliament, upon which the King did aſſign certain counts and 
barons, and with them the juſtices to determine the buſineſs; 
and before any thing was done therein the Parliament was ended; 
There it is ſaid that the judgment cannot be reverſed but in 
Parliament, and for that this was ended ia this buſineſs, Ulterius 
nihil agendum eft. Per Coke Ch. J. 2 Bulit. 164. cites 22 
E. 3. 3. [pl. 25. ] Fitzh. tit. Error, pl. 8. | ; 
8. A writ of error lies in Parliament upon the tranſcript of the 
record without bringing the record itſeif into Parliament; For the 
Parliament is holden at the King's pleaſure, and may be diſ- 
ſolved before the errors are diſcuſſed, and ſo the record itſeif 
cannot be brought here again, becauſe the Parliament, which 
L 22 J was a higher Court, was once poſſeſſed of it; Agreed per tot. 
Cur. Godb. 247. pl. 345. Paſch. 12 Jac. B. R, and cites 8 
H. 6. Error 88. 5 1 | 
9. Note, that error in Chancery ſhall be reverſed by Parlia- 
ment, and this is in repealing of patents, or in debt &c. between: 
perſons privileged which goes by order of the common law, and 
not in matters which are decreed upon ſubpœna, there does not lie 
writ of error; For of this it is no Court of Record. Br. Er- 
ror, pl. 95. cites 37 H. 6. 13. - 
10. B. R. after judgment entered in another term, cannot amend 
their own default unleſs in proceſs, and therefore writ of error 
ſhall be ſued of it in Parliament; Quod nota. Br. Error, pl. 88. 
cites 9 E. 6. 3. | 
® Rulſt. 164 11. If error is ſued in Parliament of a judgment given in 
_ — 4 B. R. by all the Juſtices in the Exchequer Chamber, the party 
"a Sn. ſhall have bill to the King indorſed, and upon this the Chancellor 
J ho faid ha mafe to him writ of error, and the Chief Juſtice ſhall brang all 
- 8 into the Parliament Chamber, and there leave the tranſcript of the 
eaſe—Jenk. record and proceſs with the Clerk of the Parliament among t the 
32. pl. gi. Lords with the writ of error, and the party ſhall aſſign the error in 
eites S. C. curiting, and the Chief Juſtice ſhall carry back all the rolls into 
B. R. for they concern other matters, and alſo if judgment be 
» affirmed the King's Bench may make execution, and the record itſelf 
tall not be left in Parliament; For record which comes into 
B. R. non exibit abinde, and alſo if judgment be affirmed, the 
Parliament cannot make execution, and the Clerk of the Parliament 
Hall have the cuſtody of the record ſuppreſſed; and the Loras 
only, and not the Commonalty, fall aſſign a fleward, who with the 
Lords Spiritual and Temporai with afſent of the "Juſtices, ſhall pro- 
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834. pl. 1122. Paſch. 12 Jac. 


Error. 5 22 


ceed ad errores examinandos, and when the errors were aſſigned the 
plaintiff ſhall offer ſurety by recogniſance in Parliament of the ſum 
recovered, to ſatisfy the party if the judgment be affirmed, or to ren- 
der his body to priſon, as thoſe of B. R. do of judgment and exe- 
cution made in C. B. But to this all the Juſtices anſwered, 
That in this caſe the party ſhall not be delivered out of priſon by 
recogniſance; For if the Parliament ſhall end before that judg- 
ment be diſcuſſed, then the party ſhall go at large, and the re- 
cogniſance not forfeited, and the plaintiff without remedy ; 


* Quod nota bene, Br. Error, pl. 137. cites 1 H. 7. 19, 20. 


12, If a judgment be given in B. R. either upon a writ of Error in 


error or otherwiſe, the oy grieved may upon a petition of right eh 0g 7 
mate to the King in Engliſh, or in French, (which is not ex was, In aſe 


debito juſtitize, but for | decency, for that the former judg- brought a- 


ment was given coram Rege) and his anſwer thereunto (Fiat eee 


juſtitia) have a writ of error directed to the Ch. J. of B. R. for judgment 
removing of the record in præſens Parliamentum, and thereupon was giver 
the roll itſelf, and a tranſcript in parchment is to be brought by the 75 A pt 
Ch. J. of B. R. into the Lords Houje in Parliament; and after brongbt er- 
the tranſcript is examined by the Court with the record, the Ch. F. rer in B. R. 
carries back the record itſelf into B. R and then the piaintiff is to <— 
aſſign the errors, and thereupon to have a ſcire ſacias againſt the — 
adverſe party, returnable either in that Parliament, or the next, «firmed,and 


. upon that 
and the proceeding thereupon ſhall be ſuper tenorem recordi, & —— 
non ſuper recordum. 4 Inſt. 21. ä brought er- 

: ror in Par- 


lament. It was reſolved by three juſtices, contra Dederidge, that a writ of error did not lie in 
Parliament to reverſe a judgment given in B. R. ia error brought there, for that there is a double 
judgment, and the reverſal of a judgment ina writ of error given ſhall not reverſe the firſt judgment, 
but that execution ſhall iſſue upon the firſt judgment in the aſſiſe. Mo. 834. pl. 1122. Paſch. 12 


Jac. Heyden v. Shepherd. 


13: The method of bringing a writ of error in Parliament is, [ 23 J 
1ſt, To petition the King, which being referred to the Attorney 
General, he writes on the petition, “This is to be granted of 
© courſe, without prejudice to your Majeſty.” 2dly, The King 
writes upon the teſte of the FOE « Fiat juſtitia,” Mo. 

eydon v. Shepherd. 

14. Writ of error returnable in Parliament upon a judgment 2 Sid. 17. 

in B. R. and the tranſcrift of the record was certified, and errors bur 3 


efſigned, but before they were determined the Parliament was difſotved; point does 
and upon a motion in B. R. to have execution on the judgment, the not appear. 


Court after grand debate how it ſhould appear to them that the 


errors are undetermined above, and that the judgment is not there 
reverſed, granted it, becauſe the record itſelf was never out of 
the Court, but only a tranſcript carried up by the Ch. J. and left 
there, and when a judgment of B. R. is reverſed. in Parliament 
the tranſcript is returned, and this record made up according to 
the tranſcript ſo returned. Raym. 5. Hill. 12 Car. 2. B. R 
Dechick v. Bradbourn, | - 

15. It 


ty 


93 


Error. 


15. It was declared by the Lords, and the law is now taken ſo 
to be, that a writ of error in Parliament doth nat determine by & 
prorogation. 2 Lev. 93. Mich. 25 Car. 2. B. R. cited in the Caſe 
of Goſton v. Sedgwick. | 

16. A writof error may be returned in Parliament ad proximum 
Parliamentum ſuchi a day; but if a particular day be not mentioned 
it is naught, and though a particular day is exprefled, yet if that 
day is at 2 or 3 terms diſtance, the Court will adjudge it to be for 
delay, and it ſhall be no ſuperſedeas; Per Hale. Ch. J. and he 


ſaid, that in the regiſter there is a ſcire fac. ad prox, Parliamen- 


tum, but not a writ of error. Mod. 106. pl. 15. Hill. 25 & 26 
Car. 2. B. R. Sedgewick v. Goſton. | 

17. The Parliament hath a judicial power (beſides their legiſſa- 
tive) executed and adminiſtred by the Lords, yet it is /egally and 


virtually the judgment of the Ring, if not of the Commons a,; 


ſometimes the judgment is entred coram Rege & ejus concilio ad 
ParP, Ryley 4. I. 145. 1. 3. 66. and 266. ſometimes coram 7/9 
Domino Rege in Par“. The writs of error ſay, coram nobis ad 
præſens Parl', that we may proceed by the advice of the Lords 
Spiritual and Temporal, and the judgment is entred per Curiam 
Parliamenti, but here the King ſeems to be excluded. Journals 
are no records of Parliament. Hob. 110. for when made up, 
the record muſt be per Dominum Regem, or Curiam Parlia- 
menti, if the King's authority be neither expreſſed nor implied, it 
is excluded. Fleta, cap. 17. Nemo poteſt judicare in temporali- 
bus niſi ſolus Rex vel ſub eo clamans, their ſtyle ſhews in what 
capacity they act, when we give judgment it is not per Fu/?. that 
would be void, but per Cur. Domini Regis, and fo of the Lords, 
Comb. 276. Arg. Trin. 6 W. & M. B. R. The King and 
Queen v. Knowles. 

18. It is beneath the dignity of the Houſe of Peers (that being 
the ſupreme judicature) to try matters of fact, and for that reaſon 
errors in fact of any judgments in B. R. mult of neceſſity be re- 
dreſſed there, and not in Parliament; Per Holt Ch. J. 3 Salk. 


145, 145. pl. 6. Knolls Caſe. 


19. On a writ of error of a judgment in Ireland brought in B. R. 
in England, the judgment in Ireland was Fe ; but on a writ of 
error brought in toe Houſe of Lirds in England, the judgment in 
B. R. in England was reverſed againſt the unanimous opinion of al! 
the judges, Gibb. 30. 37. Paſch. 1 Geo. 2. The King v. the 
Archbiſhop of Armagh and Whaley, | 


In what cafes Error brought in Parliament ſhall be a ſuperſedeas, 


See tit. Superledeas (C. T And ſee Ibid, pl. 2. and the 
notes there. 
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Error. 


(E. e) How a Court ſhall demean itſelf. 


'M 
d Of a Error the Court ſhall take Conuſance withe 
it out a Cerlificate upon a Certiorari. 
* 
0 Lt. IF a matter in _ be pleaded i in bar of the writ, as the feoff- 
12 ment of the plaintiff, or his wr" and iſſue is taken there- 
0 upon, and this is found for the plaintiff, yet the Gurt may examine 
re judgment, and if there be any error in the judgment they may 
Pw reverſe itt 11 3 $4] 
4 2. If an error 2 aſſigned in the record, the Court is to view 
„ the record if there be any other error in it, and if there be, to re- 
5 verſe it. 24 E. 3. 34. 9. 
d 2 So if there be any matter in the record to affirm the judgment 
0 | which is net pleaded, the Court may make advantage thereof. 24 
M : b. 1 
5 E. 3. 34. 
3 [4. In a writ of error upon a judgment in Banco, in an action of 
7 waſte by default, and after a writ of inquiry of waſte returned by the 
. | forrifFaccording to the ſtatute, if it be not aſſigned for error, that there 
j was net any attachment granted according to the flatute before the 
in i/tringas, but there are other things alſeoned for error, the Court 
a cannot of themſelves, or by the ſhewing of the party, reverſe the 
j judgment. becauſe by the record certitied it does not appear that 
any attachment was granted before the diſtringas according to 
the ſtatute; for the plea roll is only certified upon the writ of 
: error, which is before the Chief Juſtice, and the anova appears 


upon the Philizer's roll, which is not certified but upon diminu— 
tion alleged, and if he had aſſigned this for error, it might have 
; ae certified, and therefore n9 advantage /hall be taken, becauſe it 

ces not appear upan the record certified. Mich. 10 Car. B. R. 
Ne Athins and Higges adjudged, and the judgment afhrmed 
accordingly Intratur Hill. 8 Car. Rot. $21.] 

5. In a writ of error upon a judgment in Banco in an ejectione 
firme, a fhort entry of the writ according to the courſe there is 
certified, and then the declaration at large, and by the recital of 
the writ, which mentions that the action is brought de reftoria de 
D. 20 acris terre & 12 acris prati cum pertinentiis in D. and the 
declaration is of the leaſe by indenture of the ſaid rettory and te- 
| nements, cum pertinentiis (excepta terra pro manjo vicarn ibidem cum 

omnibus 1 5555 ec 8 quales vicarius ibidem adtunc habuit cum 
omnibus talibus decimis etiam Prout idem vicarius ante tunc pabere 
uſus fuit & adtunc habuit & exceptis etiam & reſervatis jure patrona- 


ius & aduocatiene vicariæ & eccleſiæ parechialis de D. predicta) 
and 


LES To, we 3 


24 


Fitzh. Er. 


ror, pl. 74. 
cites Paſch. 


21 E. 3. 53. 


Fitzh. Office 
del Court, 


pl. 25- cites 
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and upon not guilty pleaded, a verdict and judgment is given for the 
plaintiff, and aſſigned now for error that the judgment is given for the 
plaintiff where it aug ht to have been fer the defendant ; and after in 
nullo erratum pleaded, it was moved for error that it appeared by 
the record certified, that the writ is general of a re&ory, and the de- 
claration of a rectory with certain exceptions ; in this caſe the 
Court ought not to reverſe the judgment for this cauſe, inaſmuch 
as it is not aſſigned for error, nor the writ itſelf certified, ſo that the 
Court cannot take notice that the writ is as the entry there is certi- 
fied, and this exception is but a variance between the writ and the 
declaration; and perhaps this exception in the declaration was 
ex abundanti, and not parcel of the rectory, and then there was 
no need to have demanded the rectory with a fore-priſe, And 
it ſeems it would not have been a good plea for the defendant in 
the firſt action, to have ſaid that it appeared by the declaration 
that there is a fore-priſe, &c. without an averment thereof in fact, 
that it is part of the rectory. Paſch. 11 Car. B. R. between Gre- 
gory and Shepherd adjudged ina writ of error upon a leaſe made by 
the dean and chapter of Peterborough. Intratur Hill, 11 Car. 
Rot. 41. | 4 | 
5. In debt if judgment be againſt the defendant by nihil dicit, 


and in a writ of error it is affiened, that there is not any warrant of 
attorney for the attorney of the plaintiff, but does not procure it to be cer - 


t1fied upon a certiorari as the uſe is; and the defendant in the writ of 
error pleads in nullo eff erratum, yet this is not any acknowledgment 
that there is not any warrant of attorney, but the judgment ſhall 
be affirmed as if no ſuch error had been aſſigned ; for it is to be 
proved by the record, and the warrant »f attorney is no part of the 
record, which was before the Chief Juſtice in Banco, to whom the 
writ of error was directed, and therefore it ought to be certified upon 
a certiorari, or otherways the Court ſhall not take notice thereof. 
Mich. 13 Car. B. R. between Clutterbuck and Billing, per Cu- 
riam adjudged, and the judgment affirmed accordingly. Intra- 
tur Paſch. 13 Car. Rot. 185.) 5 
[J. In a writ of error upon a judgment in Banco upon demurrer, if 
(*) the plaintiff aſſigns for error, that there is not any original of juch 
term, in which the action is commenced, and upon a certiorari it is cer- 
tified accordingly ; and upon this the defendant in the writ of error 
ſues a certiorari, and upon this an original is certified three terms be- 
fore, but no continuation is certified between the time of the origi- 
nal and the declaration, and fo a diſcontinuance, the Court ought to 
intend that there was not any continuation between theſe terms, 
and fo a diſcontinuance ; for upon the certificate of the original 
he ought to have procured the continuances to have been certified, or 
otherways the Court cannot intend this to be the original in this 
action. Hill. 14 Car. B. R. between Ryly and Hillman adjudged 
in a writ of error upon a judgment in Banco, and the judgment 
reverſed accordingly for this error. Intratur Tr. 14 Car. 


Rot. 399.] 
8. If 


nibus, and therefore ill; for the records there are coram Baronivus 
| 30 ae 


Error. 


3. If the plaintiff in writ of error afſigns a thing for error 
which is not error, yet if the Court finds other errors,of which the 
party ſays nothing, the Court ſhall reverſe the judgment. Br, 
Error, pl. 163. cites 6 E. 4. 5. 8. Per Markham Ch. J. 

9. If the plaintiff will not aſſign errors the Court ought not to 
proceed to the examination of the errors; for the aſſignment of 
the errors is in lieu of declaration. Per Jenny, the entry of the 
judgment is, That for theſe errors and others in the record 
we reverſe, &. And per Yelverton, the plaintiff may as well al- 
lege diminution as the defendant, & . Br. Error, pl. 166. cites 
7 E. 4 5 | 
"9 * Error ſued of a judgment in B. R. and the ſiſt judgment was 


affirmed, and before affirmation of it the plaintiff in the writ of error 


| pleaded releaſe of the defendant, who was plaintiff in the firſt ac- 


tion, of all actions, ſuits, executions and errors, after the laſt continu- 
ance, et non allocatur ; for he is plaintiff and cannot plead in bar; 
and when judgment is affirmed it was ſaid that the judgment 
ſhall be quod judicium reddit remanebit ſtabile imperpetuum. Brown 
laid, You ought ex officio to examine the errors ; but the juſtices 
and all the — ſaid no. By which the judgment was af- 
firmed, and execution awarded without examining the errors; 
quod nota. Br. Error, pl. 182. cites 21 E. 4. 38, 39. 

11. On a judgment in account in C. B. it was aſſigned for error 
that it doth net appear to the Court that there was an original writ, 
tor it is not certified, and the defendant has pleaded in nulls et erra- 
tum; and therefore cannot allege diminution ; cites 20 E. 3. Er- 


.ror 2. 9 E. 4. 32. and judgment given where there is no original 


is erroneous. Coke ſaid, if the plaintiff aſſigns for error that 
there is no original, and the defendant pleads in nullo eſt erra- 
tum, he cannot after allege diminution ; but this error being aſſigned 
hors de record the Court here may write to C. B. to certify it; for 


dy the writ of error all is certified which is with the Ch. J. there, 


which is only the body of the record; but the original and judicial 
writs remain with the cuflos brevium, and other officers which are 
never certified but where error is aſſigned for want of them. Cro. E. 
84. Hill. 30 Eliz. B. R. Robſert v. Andrews. 


(E. c. 2) Abated. 


What will abate a Writ of Error. 
1. WEI T of error was ſued Joanni Priſot Capitalt Juſticigrio 


de Communi Banco, to remove the record buiore him, 


where there is no title of record in the Bank; for the records in 


Banco are coram Capitali Juſticiario et Sociis ſuis, and not coram Ca- 
pitali Fuſticiario only, and therefore he ſued a new writ of error. 
And in the Exchequer writ of error was ſued Theſarrario et Bars- 


23 


[ 26. 3 


- — 
oy 


dnly, and therefore he was compelled to ſue a new writ. Br. Er- 
ror, pl. 13. cites 28 H.6. 11. | 
2. Writ of error to remove a record out of the Common Bench, 
was 7o. Prijot Capitali Fuftic. neſtro, & e. without ſaying et $:city 
furs; for omiſſion of which words the writ was rejected, Thel. 
Dig. 95. lib. 10. cap. 6. ſ. 27. cites Trin. 28 H. 6. 14. 
But ſuch writ of error came into the Exchequer Chamber 


directed Theſaurario & Baronibus Scaccarii, &c. And thereupon - 


it was awarded to ſue a better writ quia placita ibidem ſunt coram 


Baronibus tantum. Thel. Dig. 95. lib. 10. cap. 6. ſ. 27. cites 


Trin. 28 H. 6. 14. 

4. Writ of error was brought pen ill iſue, and the Court ſaw 
that the original was not good; for it was ex _— where it 
Spould be ex dimiſſione, and therefore they relinguiſbed the error 
which was aſſigned, and abated the writ ; quod nota. Br. Error, 
pl. ros. cites 38 H. 6, 20. | 

5. Debt by 8 and feme againſt A. Proceſs continued till 
he was outlawed, and he brought writ of error to reverſe the out- 


lawry, and had ſcire facias ad audiendum errores, againft the 
baron and feme, and the ſheriff returned the baron dead, and the 


eme warned, and ſhe made defauit. A. prayed that the Court 
would proceed to the examination of errors as if both had been 
returned warned, and had made default, for no ſcire facias ſhall 
[ 27 ] be againſt the executors of the baron; per Heigham. But per 
Frowick, the writ of error ſhall abate, and you ought to pur- 

chaſe a new writ, &c. Br. Error, pl. 84. cites 14 H. 7. 23. 
Put where 6. In a writ of error if the defendant dies the writ is not abated; 
. etherwije if the plaintiff dies. And the ſecondary informed the 
tifiiner- Court of a Caſe between THIN anD Cory, where a ſci. fa. ad 
rer, and one audiendum errores went againſt the executors when the defen- 


dies wis is dant in the writ of error died, Vent. Trin. 21 Car. 2, 


no aba e- 
ment of the B. R. Anon. 


writ, Arg. 

quod Curia conceſſit. 12 Mod. 240. Mich. 10. W. 2. in Caſe of Wicket v. Creamer, ———S. P. 
as to the death of the defendant in crror admitted accordingly. 1 Salk. 64. Paſch. 11: W. 3. B. R. 
in Caie of Wicket v. Creamer. —— 1.4. Ray m. Rep. 439. S. C. held accordingly per tot. Cur. 


7. After a writ of inquiry returned againſt the d fendant in 
an action on the caſe, exception was taken that the defentant was 
dead; fed non allocatur ; for per Wild, and all the clerks, he 
dying the day of the writ of inquiry returned, it cannot be aſſigned for 
error, but had the death been before it were error; and judgment 
for the plaintiff. 3 Keb. 160. pl. 30. Paſcn. 25 Car. 2. B. R. 
Hobland v. Hales, | | 

8. Debt on a judgment in B. R. the defendant pleaded in abate- 
ment à writ of error depending in the Exchequer-Chamber, and per 
Cur. it is good, but if he concludes reſpondere non debet quanſque, it 
is not good; for we have no reſummons. 5 Mod. 68. Rich- 

7 W. 3. Daſhwood's Caſe. | 
9. It there arc ſeveral plaintiffs in ane 1071 of errer, the death of 
sur 


181 
cites 
Huile 
there 


Cur. and 8 II. 7. per Brian. 


Error. 27 
ne abates the writ, becauſe there cannot be any judgment accord- 
ing to the writ; but if there are ſeveral defendants in error, and 
one dies, it is otherwiſe, for they are not named in the writ ; per 
Cur. Ld. Raym. Rep. 244. Trin. 9 W. 3. B. R. in Caſe of Pe- 
noyer v. Brace. | 
10. A writ of error does not abate by the death of the defen- 


£ant after in nulla eft erratum pleaded. 2 Ld. Raym. Rep. 1295; 
Mich, 8 Ann. Ludlow v. Lennard. 


(F. c) „ hat Things ſhall be Errors. 
[ Want of Pledges, pl. 17, 18, 19.] 


. IF the writ be abateable, yet if no exception be taken it is not Br. Brief, 


the large 
| and tirit edi - 
tion, but pl. 333. in the after editions] cites S. C. Br. Error; pl. 176. cites S. C.———As 
where plaintiff takes baron, pending the writ, the writ by this is not abated, but only abateable, 
which ought to be pleaded, and error does not lie thereof after judgment, Br. Error, pl. 117. cites 
19 Aſſ. 8. : 


exror. 190. pl. 379. Lin 


[2. Otherwife if the writ be abated. 18 E. 4. 19.] Br. Brief, 
| © ge 1. 370. {in 
the old edition, but in the other editions it is pl. 283. } cites S. C. —\ See the Notes to pl. 1. 
Br. Error, pl. 176. cites 8. C.-——Br. Error, pl. 117. cites 19 Aff. 8. S. P. 


3. If aid be granted wh-re it is not grantable it is not error, [ 28] 


18 E. 4. 16. b. 14 H. 6. 5. b. contra 7 H. 6. 21.] Br. Error, 

| | pl. 145. 
cites 5 H. 7, 8. per tot. Cur. and 8 H. 7. 9. per Brian. Ibid. pl. 151. cites 8 H. 7. 11. per 
Huſſey. 8 Rep. 58. a. 5. b. cites 5 H. 7. 8. b. and 8 H. 7. 9. b. S. P. and ſays the reaſon 


there given is, becauſe the demandant has no prejudice as to his right, but only a delay. 


4. Otherwiſe it is if it be not granted where it is grantable, Br. Error, 
T pl. 145. 
18 E. 4. 16. b. 14 Hl. 6. 5. b.] cites 5 H. 7. 
| 8. per tot. 
-< Rep. 28. b. cites 2 E. 3. 29. Mortimer's Caſe, S. P.——So of 
tue denying of proceſs againſt witneſſes or view, which are dilatories likewiſe, it is error; per Cur, 
8 Rep. 59. a. cites 21 E. 4. 65. b. 22 l. 4. 15, &©,—It is error to deny aa elſvign where it 
ought to be granted. Hob. 47. pl. 52- 


[S. If an action be brought againft 7. 8. knight and baronct, Roll. Rep. 


and he appears and pleads, and judgment is given againſt him 22 
and execution done where he is not a baronet, but only a fnigbt; adjudged 


yet he cannot aſſign this for error againſt his own acceptance; accordingly. 


Markham and Sir Francis Forteſcue. P. 16 Jac. in Cam. Scac. (* Df 1 
adjudged in a writ of error.] pra, pl. 3. 

: an tit, Ef- 
toppel (L) pl. 12. S. C. 


[ö. If an a&im be ſued by prechein amy, ſuppoſing the plain- Br. Error, 
i to be within age, when he is of full age, this is error. 20 E. 2 © 
4+ 2. b. accordingly. J ris 
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= | Error. 


Tr. IfA. S. brings an action as adminiſtratrix to J. S. her late 
huſband, and the defendand pleads fully adminiſtred, and this is 
found by verdict againſt him, and judgment accordingly ; in the 


writ of error he cannot aſſign error in this that F. S. her huſband 
rs yet living and jo ſbe is a feme covert, and the action does not lie, be- 


Cauſe the defendant hath by plea admitted her to be a feme ſole, 
and to be adminiſtratrix of her huſband. Trin. 10 Car. in Ca- 
mera Scaccarii adjudged in a writ of error, Intratur 6 Car, 


B. R. Rotulo.] 


= 2 [8. If a man, pon a cepi corpus returned, appear by attorney, 
- 154. 122: 
bis error. 21 E. 4. J. b.] 

t. 


that the record was that he always appeared by attorney, and per Curiam this is no error; for now it 
ſhall be intended that it was by aſſent of the parties, and then it is not error; quod nota. Br. At- 
torney, pl. 79. cites 21 E. 4. 77. that if in ſuch caſe the appearance be by attorney by aſſent of the 
parties it is weil. though the aſſent is not of record; for it ſhall be fo intended when the record is by 
attorney. And Roll ſeems miſprinted, 7. b. for 77. b. pl. 12. 


Br. Error, Oo. In an aſſiſe againft two, if the tenants accept ſeveral tenancies, 
13 and plead ſeveral pleas in abatement or bar, if the Court inquires 
Firth. Af. #f any of the pleas before it be inquired of the tenancies, this is er- 
fie, pl. 48. ror *. 11 H. 4. 68. contra 7 E. 4. 31. b. becauſe if the other had 
cites3. ©. peen inquired before, it might have been found that the other was 


tenant, and ſo the ſecond itiu2 not to be inquired. ] 


Fitth. Af. (10. So in an aſſiſe, if the tenant ſays that there is not any tenant 


3 4 named, &c. and pleads over nul tort, Sc. if the inqueſt inquires of 

the diſſeiſm befire it inquires of the tenancy, this is error for the 
cauſe aforeſaid. 11 Hf. 4. 68.] | 

Br. Error, [I. If the mayor and bailiffs of B. have conuſance of pleas, and 

4 gt, 1 59 one of the bailiffi brings an action, and the defendant takes exception 

5. P. ſand that the plaintiff is judge, and notwithſtanding this they proceed, this 


Roll feems is error. H. 4. 4. 
miſprinted 5 
by the omiſſion of the 2) |. 


CL 29 J C12. In an action of debt in an inferior Court upon a bill obliga- 
p_—_— tory, if the plea be entered before the debt becomes due by the bull, ſci- 

Fol. 792. licet, before the time of payment, and the defendant pleads to iſſue, 
eee and this is found for the plaintiſf and judgment given accordingly, 
judgment yet this is error. Mich. 11 Caroli, B. R. between Hallen and ol- 
in aflumpſit let, adjudged in a writ of error upon a judgment in Nottingham, 
— error. and the judgment reverſed accordingly. Intratur Hill. 10 Caroli, 
— the pro. Rotulo 18 Hill. 11 Caroli, B. R. between Walker and Migfal 
miſewas 4 adjudged in the caſe of treſpaſs, upon a judgment in Cheſterfield, 


a 43 and between Marſhall and Wigfield. Intratur Trin. 11 Caroli.] 
liz. for 

payment on 

19 March following, and the action was brought 16 March, 43 Eliz. which was three days before there 
was any cauſe of ation ; and this was held to be a manifeſt error, and for this cauſe judgment wa3 
reverſed. Cro. J. 69, 75. pl. 11. Paſch. 3 Jac. B. R. Egles v. Vale. Yelv. 70, Vale v. Egles, 


S. C. and judgmeat reverſed. | 


(13. If the tenant appear by attorney without warrant of attor- 
= ney, 


ment 
Judge 


445. pl. 
v. Huſſe 


46. in p 
[18 
remove 
Judgme 
are ret 
cauſe 
pledges, 
V 01 
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ney, this is error. 11 H. 4. 88. b. * 7 H. 4. 16. f 11 H. 4. * Rr. Error, 

: | pl. 2. cites 
44 ] S ©. ad 
judged error, and yet this was (as Brook obſerves} the proper de fault of the defendant himſelf; 
quod nota. | 

+ Fitzh. Judgment, pl. 71. cites S. C. but Hank. ſaid that the defendant comes too late, becauſe 
judgment is given. AndIvid. cites Hill, 35 H. 6. where jud ment was given in treſpaſs notwith- 
ſtanding ſuch allegation ; and alfo cites 13 R. 2. judgment given for the plaintitt in detinue not- 
withitanding ſuch matter alleged by the detendant. 

C14. in an action upon the caſe fer ſcandalous words, the plain- » Cr. C. 
tiff declares that the defendant ſpoke the words Ae Fun 12 Caroli, 574, 575. 
and the original bore teſte after | before] the ſaid time that he al- B, 

: 7 oy adjudged. 
ledged the ſaid words to be tpoke ; this is error, for though the In an 
day is not material, yet when he lays it, it ſhall be intended to be action for 
true, and if it was fo in truth, then the action was brought before W 
any cauſe of action. Paſch. 15 Caroli B. R. between C2ily and Oli- 1 the 
ver, per Curiam adjudged, and the judgment given in Banco re- ſame day on 
verſed accordingly. Intratur Mich. 14 Caroli, Rotulo 154. and 1 
Hill. 15 Caroli B. R. between * Smith and James adjudged in a alleged to 
writ of error upon a judgment in Banco. Intratur Mich. 14 Ca- „ Leue A 
: 4 j ; : alter Verdi 
roll, Rotulo 4499. ] —— 
ment this was alleged for error; for there muſt be one hour ſuppoſed when the words were {poke, 
and another hour when the plaint was entered; but Roll held it well enough, and ordered the 
phintiff to take her judgment niſi cauſa before the end of the term. Sty. 72. Mich. 23 Car. B. R. 
Symans v. Low, f Fas 


[15. If by matter ſufficient it appears to the Court for the King Br. Error, 
fer which they ought nat to proceed in laguela Rege incanſulto, if they 5 C. es 
proceed in loquela, without a procedendo in loquela, and after upon a 
procedends ad judicium they give judgment, the proceeding in lo- 
quela without the writ is erroneous. 9H. 6. 41. Curia.) 

C15. In treſpaſs for breaking his houſe and garden, if the defendant 
pleads nat guilty to the garden, after pleads a licenſe to enter into it, 
and i ue is taken upon the whole, and it is found again/? the defen- 
dant, this is good, and the plaintiff ſhall have judgment ; for this 
1s but a double plea and double i/Jue, and both found againſt the de- 
fendant. Mich. 14 Car. B. K. between Breſy and Lapworth ad- 
judged, this being moved in arreſt of judgment. Intratur Trin. 

14 Cr... | | 

(17. If uo pledges (where they ought to be found) are returned [ 30 J 
by the ſheriff, nor found pending the writ, and after judgment is * Cro. J. 
given ; this want of pledges at the common law made the judg- % Ang 
ment erroneous. My Reports, 14 Jac. Dr. * ZTuffy again: Moor ad- S. © — 


judged. Paſch. 3 Jac, B. R. between Randal and Higgins adjudged.] juiged. — 

f | Rull. Rep. 
445. pl. 9. S. C. adjudged. —3 Bulſt. 275. 281. S. C. adjudged. Hob. 03. 101. pl. — 
v. Huſſey, S. C. adjudged e gontra in C. B. but that judgment reverſed in B. R.—. -S. C. cited Mar. 
40. in pl. 72. Trin. 15 Car. 


[18. If a replevin be brought in the country, and this is after 
removed by recordari in Banco, and there the parties plead, and 


judgment is given upon demurrer for the plaintiff, though no pledges 


are returned, or found pending the ſuit, yet this is not erroneous; be- 
cauſe it was not required upon the plaint in the eauntry to find 
pledges, as it is in the cafe of an original, and the ffleriit when he 

Vol. X. D | made 


DD LY, 4 
ad bas iti. tn a * 


— —— —— * 


r 
. * * 


30 Cxrror. 


made deliverance took pledges for his indempnity. Trin. 9 Car 
B. R. between Randal and Score adjudged in a writ of error upon 
a judgment in Banco, this being aſſigned for error. Intratur 
Paſch. 8 Car. Rot. 422. | | 
Jo. 439. pl. [19. But Paſch. 15 Car. B. R. between Greſe and Boſcawen, 
gy ſuch exception was taken in arreſt of judgment, and per Curiam 
S. C.ang held erroneous ; but pledges were permitted to be put in, inaſmuch 
takes a dif- as it was before the judgment, and ſo pending the ſuit, and ſo it 
ference be- was helped. ö 8 


tween 


pledges de | : | 
proſequendo at common law, and pledges de returns habendo, that if pledges de proſequendo are 


not found it makes the judgment erroneous ; but otherwiſe of pledges de 7eturno habendo,—— Mar, 


49. pl. 72. S. P. and ſeems to be 8. C. and judgment affirmed. 


20. In waſe if the tenant takes day by prece partium without ef- 
foign, and at the day is effoigned, which is admitted without chal. 
lenge, this is not error, but is well; per Cur. in C. B. Quod 
nota. Br. Error, pl. 22. cites 40 E. 3. 15. 

21. Where _ is returned by which capias iſſues to take the 
reſcuer who ought to appear in perſon, there if the Court admits him 
by attorney, yet it is not error; and the like of him who appears 
by exigent or capias ; per Needham and Moyle J. quod non ne- 
gatur. Br. Error, pl. 98. cites 37 H. 6. 27. 


22. Error was aſſigned upon judgment in a Court, which Curr 


was held WE edneſday the third day of March, and the third day «f 
March was Monday, and this is clear error. Br. Error, pl. 134. 
Cites 1 H. 7. 12. | | | | 

23. Se if the Court be held Thurſday on the fealt of St. Andrew, 
and the feaſt was the Friday this year, this is error, by which 
judgment was reverſed, and becauſe the pledge was in execution in 
the baſe Court, ſpecial writ was awarded to deliver him, Ibid. 

24. If proceſs ought to be made againſt the witneſſes which is de- 
nyed, this is error. Br. Error, pl. 145. cites 5 I. 7, 8. per tot. 
Cur. and 8 H. 7. 9. per Brian. 7” 

25. Soof the view. Ibid. | | 

26. But if thoſe are granted where they ere not grantable, this is 
not error; quod nota diverſity inde, per tot. Cur, Ibid, 

27. Where recordare, certwrari, writ of error, or falſe judg- 
ment comes, the power of the Court is determined by it, and if 
they proceed after, it is error, Br. Error, pl. 147. cites 6 H. 7. 
15, 16. 8 + Oi 

= If voucher be granted where voucher does not lie, this is 

error, Br. Error, pl. 151. cites 8 II. 7. 11. per Huſſey. 
31 J 29. Debt upon an obligation, the condition was to pay an an- 
nuity at the feaſt of the Annunciatian, or unthin 20 days after ; the 
original was brought 8 April, and the breach alleged ts be at the falt 
o the Annunciation laſt paſt, which was within 20 days after the 
eaſt of the Annunciation, and fo the action brought before he had 
cauſe; and the Court held it an apparent fault, for that the an- 
nuity was not due till the end of the 20 days, Cro, E. 565. pl. 

29. Paſch. 39 Eliz, C. B. Blunden's Calc. 


39. Delt 


Gs 


my Q- << O44 SD © 


a Error, 
30. Debt on bond was brought before the day of payment, and 
judgment was given for the plaintiff; then defendant brought 


error and judgment was affirmed in Cam. Scacc. and note, that 


pending the writ 2 error the day of payment happened, and cites the 


46 E. 3. 28. per Perſay, that if my writ be brought before the day 


of payment, and depends in {uit till after day of payment, my 
writ is made good; for at all times the defendant was my 
debtor. 2 Le. 20. pl. 26. Trin. 29 Eliz. B. R. Thurkettle v. 
Teys. 

31. Error of a judgment in debt upon an obligation, becauſe 


the teſte of the writ was 15 Sept. 32 Eliz. returnable Oct. 


Mich. and the money was due at Mich, 32 Eliz. and fo after the 
te/te and before the return of the writ, and for this cauſe although 


the judgment was after verdict, yet being brought before cauſe 


of action, the judgment was reverſed, and is not helped by the 
ſtatute of 18 Eliz Cro. E. 325. pl. 17. Paſch. 36 Eliz. B. R. 
Buckley v. Williamſon. 

32. In a darrein preſentment the count was et inde dicit quod ifſe 


be plaintiff ad eandem preſentavit, without ſaying eccleſiam, but no 


error, for it can have no other intendment but that he preſented 
to the ſame church mentioned in the plaint. Cro. C. 341. pl. 
6. Hill. 9 Car. B. R. Cort v. the Bp. of St. Davids. | 
33. Error of judgment given in an te, Gurt per Seneſchall” 
hic in Car. and affirmed; for though if it be per Seneſchall' only, 
without more it would be ill, becauſe it might be in a tavern or 


other place, yet being ſaid in Cur. ſhews it to be in Court judicially. 


12 Mod. 16. Hill. 3 W. & M. Fiſher v. Baſton. | 
34. Granting a dilatory when it ought not to be granted is no 
error; but it is otherwiſe to deny it when it is grantable. Carth. 
173: Hill. 2 & 3 W. & M. in B. R. in Caſe of Clobery v. Bp. of 

xon. 

35. If a record begins that A. B. ſummonitus fuit, which preſup- 
poſes a writ, yet if there be no writ judgment cannot be arreſted 
tor this reaſon, but the party may have a writ of error; per Cur, 


| Ld: Raym. Rep. 232. Irin. 9 W. 3. in Caſe of Pechey v. Har- 


riſon. 

36. Error upon a judgment in aſſumpſit, where the plaintiff de- 
clared upon ſeveral promiſes, and in the count upon the inſimul com- 
putaſſent, no time was laid when, nor place where, the account was 
made between them. Holt Ch. J. ſaid it is the ſame thing as if 
a man ſhould declare, that at Cambridge the defendant was in- 


debted to him for goods ſold, and not ſay where they were ſold ; 


it ought to be, Ad tune et ibidem venditis. The Judgment 
ought to be reverſed. Ld. Raym. Rep. 533. Hill. 11 W. 3. 
Deiborough v. Kelby. | 


31 


Cro. E. 101. 
pl. 7. Thir- 
kettle v. 
Reeve. S C. 


pias does not lie, this is error. Br. Jours &c. pl. <4. cites 12 E. 4. 11. 
Variance between plaiat and declaration in inferior Courts is error. 


Error. 


(G. c) Error in*Proceſs. 
[In Fines. 


pl. 13. to 20.] 


I Salk. 2 66. 


But where CI. IF there be an omiſſion of any writ in proceſs, or * one writ 


1 3 awarded 7 lieu of another, and judgment given thereupon 
pias in ac- Without any appearance of the party, this is erroneous, 3 H. 
tion in 6. 9. | h 

which ca- 


[2. In debt, if there be but two capias's awarded, and then an ex- 


3 H.6.9.] | 


1gent, this is erroneous. 


(3. If a petit cape be awarded in lieu of a grand cape, and the de- 


mandant recovers thereupon, this is erroneous. 


3 H. 6. 9.) 
4. In debt, if a capias be awarded before auy ſummons, and jud g- 


ment after given, this is erroneous; for there ought to be a ſum- 
mons awarded by the law before any capias ought to iſſue. Paſch. 
3 Jac. B. R. between Banks and Pembleton adjudged in a writ of 
error, Paſch, 5 Jac. B. R. between Ballard and Cat adjudged, 
which Intratur Trin. 4 Jac. Rot. 681. Hill. 4 Jac. B. R. be- 
tween Meyle and Catchnud adjudged, which Intratur Trin. 4 Jac. 


Rot. 1609. ] | 


5. In a precipe quod reddat, if the tenant before the atute of 31 


Cro, F. 
5 1 14. El. be returned ſummoned, when no ſummons was made, and upon 
Aarh, this the tenant liſes by default, yet this non-ſummons is not erro— 


S. C. adjor- neous ; for the juſtices have given a good judgment, and the 


NATUT,— 

did. 397. : . 

* S C. the ſame judgment. 
and hudg- Aarſbal.“ 

met was 


att med per tot. Cur. præter Gawdy, —— No. 340. pl. 467. Corbet v. Marth. S. C. and becauſe the 


party cannot aver againſt the return upon a writ of error upon 


Hill. 37 El. B. R. between Collet and 


ſheriff had returned him ſummoned and proclaimed, the Court adjudged according thereunto, and 

ut the party to his remedy againſt the ſheriff, ——Gouldib. 128. pl. 22. S. C. adjudged that the 
party ſhall not have avetment againſt the return of the ſheriff; tor if the return be tale, tlie part: 
Mall havt an action upon the caſe againſt the ſheriff, 8 


I. So it is not erroneous by the ſtatute of 31 El. cap. 3. if /: 
was not ſummoned according to that flatute. Hill, 37 EL B. R. be- 
tween Collet and Marſhal adjudged. Vide the ſtatute.) 

7. In an action upon the ca/e, if the plaintiff diclares that A. 


eas indebted to him in 10 l. and he exhibited a plaint in the Curt if 
Exeter fjecundum conſuctudi nem, and uhan this a capias was awarded 


againſt A. jecundum conſuetudinem, and upin this A. was urreſicd, 


Pl 


and thereufsn the defendant promiſed that in confederation the plain- 
tiff veliet permittere A. to go at large, and nat farther to proſecute the 
| the cuſlody of th 
7 cant that arrejied him before ſuch a day, cr athertbays 20 pay; and 
After a verdick 


ſaid plaint, he aſſumed to re-deliver A. again to 


avers that lie ſuffered him to go at large, &c. 
0 


upon 


da 


05 


Error. 


upon non aſſumpſit pleaded, and judgment for the plaintiff, it was 
aſſigned for error, that the fir/? proceſs againſt A. was a capias 
without any ſummons, yet the judgment was affirmed ; but no 
body was of the other part to ſhew to the Court that in this caſe 
A. never appeared to the plaint, ſo that he never made the proceſs | 
good by any appearance. Trin. 8 Car. B. R. between Hawkins | 33 } 
and Snelling adjudged in a writ of error upon ajudgment in Exe- 
ter. Intratur Trin. 7 Car. Rot. 630.] 

[8. If one indicted for felony be rendered, and hath a ſuperſedcas, 
and delivers it to the ſheriff before the exigent is pronounced and re- 
turned, if the exigent be after pronounced and returned it is erro- 
neous. 18 E. 3. 38.] 

[9. So if he never delivers it to the ſherif, yet the exigent is er- 
roneous, for this loſt its force by the render and ſuperſedeas. 
Contra 18 E. 3. 38.] | | 

[ 10. So if the King pardons him pending the exigent, and notwith- 
ſtanding the fheriff proneunces the exigent, it is erroneous, 18 E. 
3 4 -- | | 

III. If an action of dawer, by way of plaint and nat writ, be In error of 
brought in an inferior Curt by the cuſtom of the Court, and the jussment 
plaintiff thereupon recovers by judgment, this is erroneous ; becauſe OY 
it is againſt the ſtatute of Magna Charta to ſue by plaint in real Newcaſtle, 
action. Hill. 11 Car. B. R. between Hodgſon and Cremer per — 
Curiam, in a writ of error upon ſuch “ judgment in Lynn, and * Fel. 794, 
the judgment reverſed for this cauſe among others. Intratur ," * - 
H. II Car.) ſigned that 

| roceed- 

ings were by plaint, and no ſpecial cuſtom certified to maintain it. The Court held it to 0c 
tor this cauſe, but would not determine whether it might not be good upon a ſpecial cuſtͤm. Vent. 


267. Hill. 26 & 27 Car. 2. B. R. Lomax v. Armorer. 2 Lev. 98. S. C. and judgment reverſed. 
Raym. 223. | | 


[12. In an action of debt in an inferior Court, if the ſummons be & 

awarded, and after a capias, and upon this a cept returned and the 
record is returned in a writ of error, that at the return of the cepi 
quod defendens venit & comperuit, and thereupon two others came in 
their proper perſons and became bail for him; after a day is given to 
the defendant till another Court, at the prayer of the plaintiff, and no 
mention of any prayer or imparlance of the acfendant, and at the 
other Court he makes default, and upon this judgment is given by 
default again/t him, this is erroneous ; becauſe the record is not 
that he appeared in proper perſon, or by attorney; for the clerks _ 
de B. R. ſaid, that zt is ved always to be ſaid, that he appeared in 
proper perſon or by attorney or guardian; for a man may appear by 
any of-theſe ways. Mich. 15 Car. B. R. between Orchard and 
fenkins adjudged in a writ of error upon a judgment in Briſtol, 
and the judgment reverſed accordingly for this error. Intratur 
Mich. 14 Car. Rot. 194.] 

C13. In a writ of covenant between Faſter and Fofter, the commiſ- Cro. J. 7. 
ſioners upon the dedimus having taken the conuſance, return executis 5 
iflius commiſſionis patet in quodam panella huic commiſſioni annexe, wayfirmes 
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33 . T7 Error. 


where it ought to be in guadam ſchedula ; yet this is not erroneous 
in the fine, for this had been well, if it had been only execurrs 
patet in hac annex. without other words; and fo it was ſaid it 
would have been good, if no werds had been writ thereupon, but had 
only returned the concord under their ſeals. Trin. 4 Jac. B. R. 
between the Earl of Bedford and Foſter adjudged in a writ of 
error. 

Cro. J. 77- W, Lo in the ſaid caſe, if in the label annexed to the præcipe it is 


=- 1 ©- there recited the parties are named Foſter and Foſter, without nam- 


does not ap- ing their chriſtian names, and in the concord their chriſtian names 


Fear. are named; yet this is not erroneous for not naming their chriſtian 
names in the præcipe, for the reaſon in the point before. Trin. 
D 34 J 3 Jac. B. R. between the Earl of Bedford and Fijter adjudged in 
| a writ of error. ] | 
Cro. J. 77% F15. Ss in this caſe, if in the label the precipe be de 8 meſſuagris 
_— 4 meſſuagiis, ana the concord is well, ſcilicet, 2 [8] meſſuagis & 
the fine was 2 foftis; yet this variance is not error, becauſe the pxzcipe in 
aftrmed. the label is not neceſſary but idle; for the concord is in the writ of 
covenant, which is the material thing, and the other but ſurpluſage ; 
for the juſtices, who take fines, never return upon their dedimus 


more than only the cencord. Trin. 3 Jac. B. R. between the 


Earl of Bedford and Foſter adjudged in a writ of error.) 


| Cro. J. 392 [16. If the dedimus poteſtatem to take the conuſance of a fine 


. : 5 : 
e bears date before the writ of covenant, this is error; for the dedimus 


ror affiened, poteſtatem ſays, ſcilicet, quod cum breve pendeat de placito con- 
but the de- ventionis, &c. and this cannot be pending when it bears teſte after. 


fencart Fill. 42 Kl. 7. 9 El. B. R. adjudged in a writ of error. Brook 
picading in- . . 

tancy it was 35 H. 8. 262. 1 H. 7. 9. Fitz. Nat. 146. G. Hill. 10 Car. B. R. 
— between Herbert and Benion, per Curiam intratur. 

that the pa- : 

rol ſhall ni BY Mo. 247 p!. 1148. Herbert v. Bingham, S. C. the age was granted, becauſe 
he that pleaded it was tertenant, but otherwiſe he ſhould not have his age in error. 3 Bulft. 134. 
Hardert v. Bynion, S. C. very fully debated by the Court, and adjudged that the age be allowed, and 
that the plea ſhould ſtand till the defendant's full age. Roll. Rep. 223. pl. 31. S. C. and by Coke 
and Doderidze if dedimus poteſtate m of a fine bears date before the writ of covenant, this is commu- 
nis error; adjornatur. Ibid. 250. pl. 19. S. C. and Coke and Crooke ſeemed that the age lies, but 
Doderidze and Haughton e contra; adjornatur. 
whether the age lies. Jo. 419. pl. 7. S. C. the parol demurred till he came to full age; and after 


he came to full age the matter upon reſummons was revived, and after argument at bar the Court 


was divided. 


See infra pl. 20. 


[17. Vide Mich. 43, 44 El. B. R. between Arundel and Arun- 
del contra. Hill. 13 Jac. B. R.) 


C . J. a, C18. if the dedimus poteſtatem be fo tale the conuſance of lands, 
r 15-5 C. reroments and rents, and no conufance is made of the rent. and /o the 


dedimus not purſued in the whole ; yet this is not erroneous. Mich, 


e - 2 43, 44 El. B. K. between Arundel and Arundel per Curiam. ) 

am fa! 

the uſual courſe of the fine office is, when a fine is levied of a manor and rent, if the rent be under 
the value of ; l. they never uſe to make mention thereof in the fine; but if itamoun's to 5; l. or more, 
then they uſe to mention it in the concord of the fine, and therefore this error was difallowed. 


— 


S. P. as to the value. Cro. E. 275. Hill. 34 Elis. C. B. Argenton v. Weſtover. 


Cro. J. 160. [ig. If the writ of covenant bears tefle 23 Jan. and the dedimus 


poteſtatem 


Idid. 323. pl. 31. 8. C. debated by the Court 


. 


Error. = 


poteſtatem the 24 Jan. and the writ of covenant is returnable Oci abi 


(% Purifications, which is the 12th of February; and the caption Fol 795. 
of the fine, taken before Gawdy Juſtice, is the 14th of February, 

To : | ASE 
and ſo certified upon the back of the dedimus poteſtatem ; fo that ES S. p. 
the caption is aſter the return of the writ of covenant; yet this does not ap- 


is erroneous. Trin. 5 Jac. B. R. between Champernon and Pear. 
See Hurt. 


Godolpbin. Dubitatur Mich. 5 Jac. B. ſame caſe per Curiam.] 135. Cham. 


| non's cale, 
[20. If upon a fine levied at the grand ſeſſions in Montgomery, See ſupra 

; a 4 h pl. 16. and 
the record in the writ of error it certified, that A. brought a writ of e note: 
covenant againſt B. &c. and that this bore date 8 Fulit 7 Fac. and there, 


it is alſo certified, that a dedimus po:eflatem was granted between the 


ſame parties, and of the ſame premiſſes which bore date before, ſcilicet, 
6 


Feb. 2 Fac. in which it is recited quod cum breve noſtrum de con- 
ventione pendet, and the indorſement of execution thereof is certined, 
ſcilicet, executio patet in quadam ſchedula huic annexa, and after 
there is certified a præcipe between the parties &c. and the concord 
thereupon & captio & cognitio 18 Feb. 2 Jac. coram nobis c. 
virtute brevis de dedimus poteſtatem huic concordiæ annexi, and after ( 
it is certified hæc «jt finalis concordia fatta &c. prædicio die Lune 
24 Julii, 7 Jac. and proclaimed then, and the writ of error 
is brought to reverſe this fine which was levied at the grand 


ſeſſions held die Lune 24 Fulit, 7 Fac. and aſſigns for error that 


the dedimus poteſtatem bore date before the writ of covenant; 


but whether in this caſe it ſhall be intended by the Court that 


this fine was levied upon the conuſance upon the dedimus poteſ- 
tatem, or after in Court, is the queſtion; the conuſance upon the 
dedimus being 2 Jac. and the writ of covenant and fine perfected 
7 Jac. Hill. 10 Car. B. R. between Herbert and Benion, dubi- 
tatur, it being for the defendant in error; but ſome of the judges 
ſaid, that this cannot be a fine levied in Court, becauſe there are 
not the parts of ſuch fine, without that which was done upon the 
dedimus poteſtatem. But T'rin. 14 Car. it was argued by Barkley 
and Croke, that it was not error, becaule it ſhall be intended to be 
levied in Court ; but Mich. 14 Car. it was argued by Jones, who 
ſeemed contra ; for that this could not be in Court, being that 
there was but one concord certified, and this appeared to be 
taken in the country before commiſſioners, and not in Court 
and the concord is ſuch an eſſential part of the fine, that it is not 
good without it; and if there was another concord in Court there 
might be a diminution alleged, and thereupon to have it cer- 
tified upon a certiorari, otherwiſe ſuch thing which could not be, 
unleſs it be of record, ſhall not be intended if it do not appear to the 
Court by the record itjelf, and after Hill. 14 Car. Brampſton was 
of the ſame opinion with Jones, and ſo the Court divided, ] 
2 In a writ of error in Banco, or Banco Regis, upon a Cro. F. 4%, 


Judgment given in an inferior Court, it the /iile of the Court be entered pl. 5. Hal- 
in this manner, cor S. majore, and the burgeſſes burgi pre- fn 8 12-4 
dicti, and does not ſa . 


: ecundum conſuefudinem ville preditie, this and this was 
is erroneous, for it ought to appear to the Court, where the record held a ma- 
| D 4 is 


1 niteft error. is removed by writ of error that they have power to hold plea by 
4 « bee ſcription, or by letters patent of the King. Mich. 38 EI. 
4 el. 588. Preſcription, or by p of the King. ch. 38, 39 
4 S. C. and B. R. between Helman and Collins adjudged.] 
17 for this error | : ; . | | 
* judgment was reverſed. Noy. 35. S. C. and the firſt juldzment was reverſed. Ow. 50. 
- S. C. and cited D. 262. and a judgment 30 Eliz. Rot. 32. and the firſt judginent was reverſed, —— 
+ S. P. and judgment reverſed for not ſhewing by what authority they hold ple Noy. go. Mich. 
4 2 Car. B. R. Ganton v. Ganton.— Godb. 3 80. pl. 466. Cunter v. Gunter. S. C. and judg- | 
13 ment reverſed. — Lat. 180. S. C. and judgment reverſed. ——— Yelv. 46. Trin. 2 Jac. B. KR. ; 
{4 - Mouſe's Cafe. S. P. adjudged on a record removed out of the Court o Gravelſcns, | 
i q | [22. If the plaint in an inferior Court be in placito tranſgreſſionis 
0 ſuper caſum, and the declaration is in placito debiti, and the judg- f 
4 ment is given thereupon for the plaintiff; this is erroneous. Hill. | : 
. 10 Car. B. R. between Bowman and Hixjon per Curiam, and 
s; ſuch judgment given at St, Albans reverſed accordingly. Intratur J 
1 Mich. 10 Car. Rot. 34. ] 5 | 
AM See (L. B.) T23. If a man declares in an inferior Curt in an action again/? 
is _ J. S. in cuſtodia de F. D. ferjeant and minijter of the Court, this is 
Af not good without any averment that he took him in cuſtody by force J 
4 of the precept or proceſs of the Court or ſuch like. Trin. 1649. $85. 
* p—— between Law? and Deddefworth, adjudged in a writ of error upon 7 
A „Fol. -g95. ſuch judgment in (*) the Court of York (as it ſeems) and the 2 
= - — — judgment reverſed accordingly, where the defendant demurred b 
„ | there upon the declaration for this cauſe, and this overruled, and P 
1 judgment given there againſt him.) 11 
4 36 J [24 In a formednn in diſcender, if the defendant counts that A. a 
1 gave it to B. in tail per quod B. bas ſciſed ut de foodo & jure per a 
A fermem, & c. this is good and not erroneous, though the words a 
1 ſeem to imply that he was ſeiſcd in fee; for inaſmuch as he ſays C 
"* per formam, &c. it ſhall be intended a fee per formam doni, which J 
vj is in tail, and inis is the uſual count. Hill. 10 Car. B. R. between 
C:pe ana Turner per Curiam, adjudged ina writ of error. Intratur by 
Hill. 9 Rot. 253.] N fl 
[25. In an action of debt in Banco, if the plaintiff declares and H 
dies not ſay after, as is uſed in Banco Regis, & petit quod defendens 4 
| reſpondeat ; but thereupon judgment is given againſt the defend- M 
FT ant upon non ſum informatus, though it was faid that the Court * 
ought not to give judgment for the plaintiff without his prayer, Ro 
as not to increaſe the coſts without the requeſt of the plaintiff, yet | 
this is not erroneous, becauſe the bringing the action is a demand 12 
itſelf, and this ts the uſe de Banco to enter the judgment ſy without ſuch ha 
prayer. Paſch. 11 Car. B. R. between Precn and Keel adjudged, rev 
and the judgment given in Banco affirmed accordingly. Intratur | 
Hill. 10 Car. Rot. 907.) jut 
Co. Jo. C26. If an int appear by attærney, where he ought to appear 101 
4:9. pl. tz. by guardian, this is erroneous. Mich. 15 Tac. B. R. between | 
_ „% F7flett and Cittne adjudged per Curiam, and a judgment reverſed 
S. C. adjor- for this cauſe. Co. 8. Beecher 58. b. Co. g. Ab. Str. Mar. 30. gin 
- H. 5.0.22 H. 6. 31. 8) wa 
pl. 10 8. C. and though the infant was ſued as executor, yet it was held erneous and the judgment tho 
was reverſed. Poph. 130. Weitcot v. Cotton. S. C. teſol ved. Koll. Rep. 280. pl. 4 at 


Weftcoit v. Cotye, S. C. & S. P. admitted. — See tit. Attorney (C pl. 2. and the notes there. 


[27, Mich, 


- 


re 


lich. 


there is not any attorney named. Mich. 13 B. R. between 


Error. | 36 


(27. Mich. 11 Car. B. R. between Scawen and Arundel, a * 3 
judgment given in a common recovery, in which the tenant being pl. 8. 80 52 
an infant appeared by attorney, reverſed per Curiam, in a writ of _ | 
error. Intratur Trin. 11 Car. B. R. Rot. 315. | 
28. In an action upon the caſe, if the judgment be given by Roll. Rep. 
nihil dicit againſt the defendant, and the record is quod defendens _ on | wn 
per with a blank, attornatum ſuum venit & defendit ;. R. Hew- 


vim Sc. & nihil in barram dicit &c, this is erroneous, becauſe _ os 
| the omiſſion 


: i p A jp of the 
Chapman and Chaundler per Curiam, a judgment in Banco reveried chrifttian 
for this cauſe. Intratur Hill. 12 Car. Rot. 310.] name of the 

; attorney 


was heid by Coke Ch. J. to be apparent error. ——Tbid. 381. pl. 1. Howſon v. Fountain. Trin. 
14 Jac. S. C. held accordingly.——3 Bulſt, 202. S. C. held accordingly. Cro. E. 59. pl. 2. 
Trin. 29 El:z. B. R. Rainſcroft v. Lawnoy, S. P. and therefore the judgment was reveried,— 
Sce tit. Attorney (II) pl. 3. and the notes there. 


(29. If a clerk in Chancery declares there by bill, by force of his Sty. 216. 


previege, he being within age, and not by guardian and after he 5 0 


comes of full age, and after they plead to iſſue, and aſter it is tranſ- Ibid. 218. 
mitted in Banco Regis, and there judgment is given for the plaintiff + C. Hale 


8 1 WW" x ©. 2 eld that it 
after a verdict for him, this is erroneous, becauſe he did not appear being adds 


by guardian, for if it ſhould be admitted he appeared in proper verdict was 
perſon and declared and not by attorney; yet it is erroneous, for helped by 


FE» 2 VA #0 the ſtat. 
it is more dangerous for an infant to appear in perſon than by 2 "i 


attorney, becauſe if an attorney defrauds him, an action lies Roll Ch. ]. 
againſt him, but if he appears in perſon there is no remedy againſt e contra. 
any one. Trin. 1650. between Daw#s and Payton adjudged per © 37 ] 
Curiam, and the judgment reverſed accordingly for this error. 

Intratur, J 

30. If a woman recovers in a writ of dower againſt an infant * See tit. 
by default, this is not erroneous ; for the paro! ſhall not demur in pe 
this writ, Trin. 4 Jac. between * Zppes and Eppes, adjudged. and the 
Hill. 41 El. B. R. between + //illiams and Villiams, per Curiam. o_ 8 

8 + Cre. B. 
47. pl. 14. S. C. adjornatur.—— hid. 567. pl. I. S. C. the Court was divided, and adjornatur.— 
Mo. 342. pl. 465 Williams's Caſe, S C. the Court ſeemed that it is not reverſible, becauſe it is 
not a recovery in which he might have his age. ——5S. C. cited per Cur. Cro. J. 392. that the 
infant ſhould not avoid it by error for this cauſe; for if ſo then ſhe never ſhould recover. 
Roll. Rep. 3:6. at the end of pl. 32. cites S. P. adjudged Paſch. 25 Eliz. Williams v. Drue, 

It a writ of dower be brought by an infant, who loſes by default at the graud cape, he may 
reyerle the fame by a writ of <rror; but where an infant appears by a guardian, and afterwards 
loſes by default, there he ſhall never avoid it; for if any default be in the guardian, the infant 
ſhall recover againſt him in a writ of diſceit, and afterwards the judgment in the firſt caſe was 
reverſed. 2 Le. 59. pl. 85. Mich. 32 Eliz. C. B. Anon.—2 Le. 189. pl. 238. Boſtwick v. Boſtwick. 
S. C. takes notice that the judgment was reverſed, aud that there commenced a new action. In 
dower againſt infant, who makes default upon the grand cape returned, and agreed by all the 
Juitices, that judgment ſhall be given upon the default, for the infant ſhall not have his age, and 
lo it was adjudged upon the writ of error. 2 Brownl. 118. Mich.g Jac, C. B. Anon, 


31. Writ of error was brought in this Court of a judoment 
given before commiſſioners in plea of land; one error aſſigned 
was, becauſe there was net. any ſummons awarded, according to 
the law of the land; and another error becauſe a commiſſion was 
awarded for the trying of a title to land, and tried before them 

where 


rene > © 


a 
y PPP 
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„ e 


37 Error. 


where it aught not to be tried by the law of the land but upon an 
original writ. And for this cauſe it was reverſed, and the ſpecial 
cauſe of the reverſal entered upon the record ; ſo although the 
judgment there was merely void, yet a writ of error was maintained 
upon it; cited Cro. J. 96. by Popham as a good precedent 
6 E. 3. Ld. Stafford's Caſe. | 
32. Aſſiſe of freſh-force paſſed again/i two in Newcaſile upon 
Tine, and they brought writ of error, and one died, by which the 
ſurvivor and the heir of the other brought new ſcire facias and 
well, and becauſe it was aſſigned for error that the party was not 
attached nor ſummoned, and ſo it appeared by the record, by which 
the judgment was reverſed, and the party reſtored ; but Brook 
ſays it ſeems that , the record had made mention that he had been 
attached and ſummoned, then he ſhould not aſſign it for error; for 
contra recordum ; and then it ſeems that he is put to his action 


againſt the ſheriff who returned it. br. Error, pl. 116. cites | 


19 Aſſ. 7. | | 
Soy Tf in wer quod reddat the ſheriff returns one ſummoned 
where he ought to have returned two, and grand cape is awarded 
upon it, this is error. Br. Error, pl. 29. cites 50 E. 2. 17. 
Br. Tour 34. Where a man appears by proceſs which had not 15 days 
4 (dies between the teſte and the return, or if he appears upon capias in writ 
ah of ward where no ſuch proceſs lies in this action, yet this is not 
error; per Littleton J. quod non negatur; and in like manner 
it is ſaid elſewhere, the admittance of an eſſoign where effoign 
does not lie is not error; contra of rejecting it where it does lie. 
Br. Error, pl. 169. cites 12 E. 4. 11. | 
35. Where proce/s is miſcontinued and judgment given for 
defendant thereupon, it is error, and ſhall not be amended. Br. 
Error, pl. 139. cites 2 H. 7. 11. | 
35. But if the party has day and pleads, and judgment is given 
upon other matter, there the miſcontinuance ſhall be amended, 
and ſhall not be error. Br. Error, pl. 139. cites 2 H. 7. 11. 
D 38 J 37. Error of a judgment given in a writ of entry ſur diſſeiſm. 
Mo.4;9.p!. I he error aſſigned was, becauſe the ſheriff returned not the names 
635. Anon, 4 the ſummoners, or veyors, and held for this caſe to be error; 
S. P. aud for if there be no ſummons made, the party cannot have a writ 


ſ d . 
Sag of deceit, Et non conſtat de recordo againſt whom he ſhould 


Judgment have it; wherefore it was reverſed. Cro. E. 557. pl, 13. Paſch. 


reverics 2c 39 Fliz. B. R. Meryl! v. Robyns. 


cord ingly. 


reddit; the other anſwers, that he was in full life tempore judicit 
(jctlicet ) at ſuch a day, viz. 18 Auguſti. The whole Court was 
clear of opinion, that this ſcilicet is idle, and the other iſſue good, 
that he was in full life; the ſole and material iſſue here being the 
time of the judgment. Williams J. ſaid there is no book wherein 
mention is made of ſuch an iſſue joined upon a ſcilicet, and ſo by 
the rule of the Court the ſcilicet here is void, and the other iſſue to 
ſtand, being only whether the party were living at the time of the 

; judgment 


38. Ina writ of error to reverſe a judgment given for three, 
the error aſſigned was, that one of them was dead tempore judicit 


taken for the original in this action. 12 Mod. 235. Mich. 10 


Error. 73 


judgment given, or not. 2 Bulſt. 26, 27. Mich. 10 Jac. Baſ- 
kervile v. Henſham & al. | | | 

39. In ejedtment the original certified was 24, and the ejectment Cro.C. 272. 
was 31 Jan. which was after the date of the writ, this was held Pl 5. and 
to be error, and not aided by any ſtatute, for this is an ill ori- 2065 dhe ATs 


ginal, and judgment was reverſed. Jo. 304. pl. 11. Mich. Srayner, 


YCar. Stayner v. Jones. S. C. and 


judgment 
reverſed. 4 Le. 98, pl. 250. Trin. 29 Eliz. B. R. Griffith v. Price, S. P. and judgment reverſed. 


40. Upon a judgment given a cire facias went out into a proper 3 Keb. 629. 


county, and upon the return of a nibil, a teſtatum ca. fa. into another pl. 29. Irit 


ö as 1 15 ; v. Hillar 
county, without any capias into the proper county; and it was held 8 Ci 


to be error. Freem. Rep. 422. pl. 563. Paſch. 1676. Irith per Cur. on 
v. Hill. | | Yelverton, 

| and certifi- 
cate of prothonotaries of C. B. there muſt be an original capias notwithſtanding non eſt inventuss 
and nihil returned on the ſci. fa. and the judgment reverſed; for he may be found atter &c. 


41. Error upon a judgment in C. B. the writ was a treſpaſs for 
entering into his houſe and ſeveral cloſes, and the declaration is of an 
entry into his houſe, & in unum clauſum & unum toftum ; held 
naught, for that toftum is not a cloſe, but ground wherson a 
houſe formerly ſtood. 2 Show. 93. pl. 87. Hill. 31 & 32 Car. 2. 
B. R. Skidmore v. Bouchier. | | 
42. It is not error to allow an eſſoin where it does not lie, but it 
js error to deny an eſſoin where it does lie; for it is not error to 
allow two eſſains; per Powell junior. But Powell ſenior ſeemed 
to doubt of this latter point, becauſe it is within the act of fourch- 
ing by efloins. Ld. Raym. Rep. 80. Paſch. 8 W. 3. in Caſe 
of Burghill v. Canterbury (archbiſhop). | 
43. Denial of imparlance was generally aſſigned for error, and 
per Holt Ch. J. if it appears upon the record that the defendant has 
title to an imparlance, and he prays it, and it is denied him, it is 
error; but if no ſuch thing appears upon the record, denial of 
an imparlance cannot be aſſigned for error. Judgment was at— 
firmed. Ld. Raym. Rep. 28 5. Mich. 9 W. 3. Ellis v. Thomas. 
44. Upon writ of error wart of original aſſia ned, and one certi- But Ibid. 
fell varying from the declaration; and Holt Ch. J. faid, let 3:0. Mich. 


variance be ever fo great, yet fince it is ſo certified, it all be V. . 
S S. C. the 


original cer- 


| of another 
term, and no continuance, the Court wou'd not allow it for an original; cites Cro C. .gr 
72. Yelv. 108. chat it muit be an original of the ſame term with the pleading, or at lea pend 
ing the pleading. | 


| | 1 * 

45. Original ſued out to Suffolt, and the action laid in M. and 4 
judgment thereupon reverſed for this error. 12 Mod. 371. 
Faſ.ih. 12 W. 3. Bois v. Bruerton. | 
465. Upon a writ of error from the Court of Ely of a judgment 
in treſpaſs, it appeared that a capias was made returnadie the ſame 
day on which the ſunimous was, and i: was infiltes for crror that 

tae 


Error. 


the ſummons being made returnable generally juch a day, the defen- 
dant had that whole day to appear, and then it was erroneous to 
compel his appearance by capias that day, and that was agreed 
to by the Court; for though in counties palatine, and grand ſeſ- 
ſions of Wales, they jþ/it days and hours, and perhaps they might 
do the like here, yet having not done fo, viz. made the proceſs re- 
turnable at ſuch an hour of the day, but generally at ſuch a day, 
as here, it was 2rroneous to award a capias till the day was over; 
for the capias is for the contempt in not appearing at the return 
of the ſummons, and in contempt he cou'd not be till after the 
12 Mod. 523. Trin. 13 . 3. Bidolph 


time of the return. 


47. In error upon a judgment in the Common Pleas, the plain- 
tiff a/igned for error the want of an original, and took out a 
certiorari directed to the Cuſtos Brevium, to certify whether 
there was any original between the parties of Hilary term 
(which was the term of the placita); The Cuſtos returned that there 
was no original; the defendant alledged diminution, and took out 
a certiorari to the Cuſtos Brevium to certify whether there was 
not an original of Mich. term. The Curſitor certified an original 
The defendant pleaded in nullo eſt errat'. 
Court held, that original which was returnable in Mich. term 
ewould nit warrant the proceedings in Hillary term unleſs it was 
continued to Hillary term, which continuances the defendant ought 
tz have procured ta be certified; whereupon the defendants 
counſel alleging that there were continuances, prayed the Court 
to ſend a certiorari to the Ch. J. of the Common Pleas to 
certify the continuances, upon which point the Court was di- 
vided ; Pratt Ch. J. and Powis held, that certioraries after 
in nullo eft erratum pleaded being awarded only ad infor- 
mandam Curiz conſcientiam, they ought not to iſſue them 
upon the bare requeſt of the party, becauſe it would tend to great 
delay, therefore held that a certiorari ought not to be granted in 
this caſe without an affidavit that there were continuances ; 
Eyre and Forteſcue juſtices agreed, that aſter in nullo eſt erra- 
tum pleaded, and the record cloſed, certiorari could not be taken 
out witaout the leave of the Court, but held that they ought 
ex debito juſtitiæ to grant them upon the prayer of the party in 
2Armance of the judgment, becauſe otherwiſe they ſhould reverſe 
legal judgments. The next day the party did produce an affidavit 
that there were continuances, whereupon a certizrari was awarded t: 


MS. Rep. Trin. 4 Geo. B. R. Wink- 


ef Mich. term. 


certiſ the continuances. 
Worth v. Clark. 


5 (H. c) What Things ſhall be Error in the Name 


of the Jurors or Parties, 


i” J. Broke be returned upon the venire fecias to try the 
iſtue, and J. Brook is ſworn, and tries it with others; vet 
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r 40 
this is good without any amendment, or examination whether he (5, pl. 21. 


. . . - ' 8. © d | 2 
be the tame perſon; for though it was objected that the names of iet 
men have their denomination, ſome from their trade, and ſome 


from the place where they inhabit, and then here Broke and Brook, 


{cil, a river, differ, yet the Court would not intend it, and they are 


idem ſonantia, and therefore good. Mich. 9 Car. B. R. be- 


tween the King and Fenings, in a writ of error upon a judgment 
in a quare impedit in Banco. ] | 


(I. c) JYhat Things ſhall be Errors in Proceſs, or 
Execution thereof. 


ULI. IF an habeas corpus iſſues tempore Regis Fac. io have the jury See tit. 4. 
ſummonitos in Curia nuper Reginæ, and after the diftringas 2 

was to diftrain the jury ſummonitos in Curia naſtra, this is errone- (B) pl, 18. 

ous ; for the jury cannot be ſummoned upon other writ than the S. Cane 

venire facias ; for after by the other writs they are attached and Wotes here. 

diſtrained. Trin. 3 Jac. B. R. between Knowles and Burten- 

Haw. ] 

2. If the bail ſues an audita querela, and a ſcire ſacias thereupon, Sec Tit. a- 
which recites the audita querela and the capias againſt the principal, — ment 
and the return thereupon, which capias was awarded tempore Re- 5 5 
ginæ El. and the ſcire ſacias is recited to be per breve Dominæ Regine and the 
Angliæ vicecomiti naſirs de S. direct', which is to the fheriff of the notes there. 
King which now is; this is error by the common law, but is now 
amendable. Paſch. 3 Jac. B. R. between Barns and MWorlich 
admitted. | 


| [ 3. In a writ of dower de tertia parte 1 meſſuagit, I Pabul:, Jo. 357. pt. 
. * 2 © E TS - - . 'F afte E, 
1 horret & if the defendant pleads ne unque ſeiſie que dower, Hans 


upon which they are at i ſue, and at the niſi prius the tenant makes and the tins 
acfault, and a petit cape is awarded, and the ſheriff returns quod judgment 


 Cepit in manus tertiam partem 1 meſſuagii, 1 horrei Sc. but makes wasreverled, 


uo mention of the flable, and upon this judgment is given for the 


la le, as well as for the reft, this is erroneous. Mich. 10 Car. 


B. R. between 74% and Hamets per Curiam in a writ of error 
upon a judgment in Banco. Intratur Mich. 9 Car. Rot. 420. 
and adjudged alſo that this cannot be amended. ) t 

[4- If the eri F of a county levies a fine, and in this the toit Jo. 33. pt, 
of covenant is directed ts the coroners, becuuſe it was brought againſt 1 5. ©. «- 
the ſheriff himſelf, and this is returned by them, and upon this the 1 5 
line levied; this is not erroneous, though there cannot be any and rule. 
favour in the execution of an original writ, Hill. 10 Car. B. Sete 


b | p the fine be 
R. between Done ant Smetheburſt dubitatur, this being aſſigned hmed.— 


for error upon a fine levied in Cheiter. But Mich. 11 Car. adjudged 1 


per totam Curiam, that this is not erroneous; but that properly Cre. C. 415, 


ö , FT "I 
it ought to be awarded to the coroners, becauſe the ſheriff is 5": Fl. 5. 


S. C. and 


Party, as the uſe is in ſuch caſe, as was certified by the ge ne 


Curſitors. 


J 


wasafirmed. Curſitors. Intratur 8 Car. Rot. 1310, and the judgment in 


er 2 Cheſter affirmed accordingly.) | h, 
N 8. C. but . re 
S. P. does not appear. th 
4 | 3 
— 14 3 IS. If a judgment be given by nihil dicit in an inferior Court held re 
54 pl. 2. Met. Before the ſteꝛcard by letters patents within time of memory, the writ 
calfev. of inquiry of damages ought to be awarded returnable in Court, to be 1 
4 Ys mgured there, unleſs jpecially otherwiſe declared by the letters patents, 1 
T8 8 ſcilicet, that the bailiff of the Court, or other officer, ſhall in- di 
La. * Fol. 8. quire; (*) for otherwiſe the bailiff {hall take an oath upon the 2 
wil ——— inquiry without expreſs authority. Trin. 14 Car. B. R. be- et] 
17 tween Morſeley and Nletcaſf dubitatur, Croke contra Berkly, = 
TH intratur Trin. 13. Rot. 561. in a writ of error upon a judg- . vo 
J ment in Eſhetisford; but they agreed that the ſheriff might, be- me 
4 cauſe he is an officer known and ſworn, and ſo in divers inferior / 
i Courts by preſcription the ſerjeant or bailiff may. But Mich. B. 
1 14 Car. the judgment was reverſed per Curiam for this cauſe.] pr. 
Ti (6. If a man be indicted of barretry before the juſtices of peace, - 1 
. , and the record is idea venit inde jurata &c. and the jury returned per me 
[ IT. & El. and it does not appear whether they were Jheriff5, or had Fo 
A authority to return it ; yet this is good, being in Denbigh. Trin. da 
S 15 Car. B. R. between the King and Baniſter in a writ of error far 
5 per Curiam, but adjourned for precedents, but this was after re- ag: 
| 5 verſed for other cauſe ; but per Curiam, this is not error. ] ' | 
4 7. Upon an re joined in an inferior Court, if a venire facias be che 
a eaxvarded to the officer quod venire faciat 12 de vicineto &c. duly, n ing 
by, and the officer returns præceptum prædictum cum panello annexo, Sc. ani 
Wi guod fuit ſervitum ſecundum exigentiam warranti ; but it does not Mi Br. 
4 appear what were the names of the jurors, nec quot fuerunt, icilicet, | 
5 12, or other number, this is not good. Hill. 14 Car. B. R. be- 
S tween I hitroi and Edmond per Curiam, and judgment given in 
#1 Kingſton upon Thames reverſed for this ok . Intratur Mich. 
i 14 Car. Rot.] * 
. [8. Upon not guilty pleaded to an indiftment of barretry, before 
1 the juſtices of a borough vill, that hath power by charter to hold & 
$44 ſeſſions, a venire facias is awarded, and the record is, Et juratores 
7 inde præadicti per A. & B. tunc ballivas burgi & ville prædict 
* impannellati exacti quidam eorum videlicet Sc. venerunt c. and 
Kel thereupon there is a verdict and judgment; this is erroneous 
= for that it may be that theſe bailiffs were bailiffs of the vill for 


other purpoſes, as to collect their rents, and ſuch like, and not 
miniſters of the Court ; for it ought to be by A and B. bailiff and 
miniſters curie prad'. Paſch. 16 Car. B. R. Banniſter s Caſe 
adjudged per Curiam, and a judgment in Denbigh reverſed ac- 
cordingly in a writ of error.] 
Feetit. Aa- [q. If a diſtringas iſſues, and alſo apponere thereto decem tales, 
ey wen this is erroncous, for the decem tales cannot be put thereto, but 
(BY pi. 12. to the firſt jury ſummoned by the venire facias. Trin. 3 Jac. 


S C.andthe P. R. between Ne and Purtcnſhaw adjudged. ] 
utes ther: 8 ; [10. If 


wfore 
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edit 
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and 
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1 ac- 


tales, 


Error. 


[10, If an iſſue be joined in an inferior Court, that hath power to 
hold Court from week to week, and the Court awards a venire facias 
teturnable the ſame Court, and thereupon a jury is returned, and 
the iſſue tried the ſame Court; this is erroneous. Trin. 14 Car. 
B. R. between Morgan and Bodington adjudged, and the judgment 
reverſed accordingly. Intratur Hill. . 13 Car. Rot. 1022. 

LTI. In an action upon the ſtatute de R. againſt three, and after 
iſſue one dies, and notwithſtanding proceſs is awarded againſt all 
three, ſcil. againſt him that is dead and the others, and upon a 
diſtringas an ingueſt is taten; yet if the plaintiff relinguiſhes his 
fut againſt him that is dead, and hath judgment only againſt the 
ether io; this is not erroneous; for the writ was not abated againſt 
all by the death of one, and the proceſs, as to him that is dead, is 
void. * 4 H. 7. 7. per Curiam, this is not cauſe to arreſt the judg- 
ment. Mich. 14 Car. in Camera\Scaccarii between H:plyn and 
Slack, per Curiam adjudged no error, and the judgment given in 
B. K. in an + ejectione firmæ affirmed accordingly, where the 
proceſs was continued after iſſue againſt him that was dead, and 
a verdict given againſt him alſo; yet inaſmuch () as no judg- 
ment was given againſt him, but a ſurmiſe made that he died 
after the laſt continuance, there being a continuance from the 
day of the verdict (this being Banco) till another day in the 
ſame term, and then judgment given, and ſo no judgment given 
againſt him, but only againſt the others; this was not error.] 

12. If a man returns a writ, and names himſelf Sheriff, it is 10 
challenge to ſay that he is nat jheriff; per Gaſcoign ; And per Lod- 
ing. if a man returns a writ by name of Sheriff who is not ſheriff, 
and judgment is given thereupon, this is error. Br. Retorn de 
Briets, pl. 40. cites 12 H. 4. 

13. Duare impedit again/t two, and at the pane the ane was re- 
turned nibil, and nothing was mentioned of the other, and yet diſtreſ 
i ſued again/? both, and upon iſſde joined it paſſed for the plaintiff; 
and the defendant alleged this matter in arreſt of judgment; 
and per Martin, m:{continugnce of proceſs is not material where the 
party appears and pleads, and loſes by verdia, when they have day 
by Roll; contra where there is recovery by default &c. upon the 
procels ; for there if the proceſs be diſcontinued or milcontinued, 


or one Wwiit awarded for another, or omitted &. this is error; 


But per Babb. and Cockain, it is error in the one caſe and the 
Other, and there is no difference; But Brook ſays, ſee the ſtatute 
of Jeoffails 32 H. 8. which aids this matter. Br. Repleader, 
pl. 2. cites 3 H. 6. 8. | | 

14 In affiſe one pleaded to the affiſe as bailiff, and two jurors were 
fworn, and the aſſiſe remained for want of jurors, and at another day 
the alſiſe was taken, and found for the plaintiff, ani he recovered, 
and the other brought torit of error, and it was ig for error 
maſmuch as no mention was made in the record of thoſe who were 
ſworn at the firſt day, but on the back of the panel; nor no mention 
that the habeas corpora was awarded, and the jury appeared upon it, 


and no mention. was made of it; and the opinion was, that the 


record ought to make mention of every juror who was ſworn, 
| and 
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opinion of all the ſuſtices there the judgment ſhall be reverſed ; quod nota. Ibid. 


tra; for by 


42 Error. 


prothonotz= and of every day of continuance, and of every writ awarded; for 
ww, Otherwiſe the party cannot ſay that, at another time (worn, nor 


Windeſlade : . | . 
and Com- Plead a plea after the laſt continuance; and alſo a juror drawn 


3 may be ſworn after, therefore mention ought to be made thereof. 
laid, that 8 7 
be Br. Error, pl. 107. cites 38 H. 6. 10. 


not to make 
any mention but on the back of the writ till the aſſiſe be paſſed; but Copley the third pro- 
thonotary ſaid the uſe is contrary, and to make record of every day, every continuance, and every 


ether thing, ut ſupra ; and the Court agreed with this, and contra to the other two; and by the 
Br. Diſ- 


continuance of Procels, pl. 26. cites S. C. 
L 43 J 15. In writ of error if the errers are not aſſigned, and ſeire 
facias thereef ſued in the ſame term, this is a diſcontinuance, Br. 
Diſcontinuance de Proceſs, pl. 44. cites F. N. B. 

16. Error of a judgment in a writ of entry in the quibus, for 
that it bore date 13 Feb. and was returnable in Cro. Pur. in the 
fame gear; ſo the return was before the teſte, and it was reverſed, 
Dyer 129. a. pl. 62. Hill. 2& 3 P. & M. Marrow v. Drew. 

17. Error on a judgment on à quod ei deforceat at the grand 
ſeſſions in Wales; error aſſigned, in that there was neither appear- 
ance nor grand cape ; held error and the judgment reverſed, though 
there were three ſummonſes. Show. 424. pl. 392. Hill. 36 
& 37 Car, 2. B. R. Brown v. Evans. 


(I. c. 2.) Faults and Variance in the Writ» 
Plaint, and Declaration, and Specialty. 


b. IN annuity the judgment was reverſed, becauſe writ and 
præcipe quod reddat 101. 6 s. 8 d. which was arrear of the 
annual rent of 408. per ann. and in the count the bs. 8 d. was 
omitted, and therefore it was a variance, and not warranted by the 
writ, and therefore it was reverſed ; for it is not miſpriſion for 
the count is by the party and not by the clerk. Br. Error, pl. 94. 
cites 9 E. 4. 51. 3 
S. P. ad- 2. In treſpaſs; error was aſſigned that the writ was quare 
nueged con clauſum fregit, and the count was clauſa fregit, and for this variance 
the judgment was reverſed. Cro. Eliz. 185. pl. 5. Trin. 32 Eliz. 
the word B. R. Edwards v. Watkin. 
clauſum is | 
nomen azgregativum, and may contain many cloſes. Sty. 109. Trin. 24 Car. Burrel v. Lancaſter. 


S. P. accordingly per Cur. and ſaid that it had been ruled often of late that there is no variance 
berween the writ and count, though the writ is clauſum, and the count is clauſa. 2 Lutw. 1343. 


Tin, 2 Jac. 2. Meriton v. Ben. 


Roll Ch. ]. 


. Error of a judgment in debt, wherein the plaintiff declared 

Ir a debt of 20 l. and after imparlance he declared de nous, and 
demanded a debt of 18 l. and had judgment to recover, and it was 
held to be error; for that there was but one original and two de- 
clarations, and the one varied trom the other ; and judgment was 
| reverſed. 
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reverſed. Cro. Elis. 416. pl. 9. Mich: 37 & 48 Eliz. B. R 


Warner v. Winch. | 
4. In treſpaſs of battery the declaration was, quad cum the defen- 
dant ſuch a day Sc. aſſaulted and beat the plaintiff &. So it is 


quaſi a recital and no direct affirmation that he beat him &c. But 


after iniparlance a ſecond declaration was entered, in which the (cum) 
was omitted ; and judgment was given for the plaintiff. But on 
4 writ of error brought the Court held the firſt declaration to be 
the principal, and thereupon the judgment is given, and the ſe- 
cond ought to accord with the firſt, and the judgment in C. B. 
was reverſed. Cro. E. 507. pl. 32. Mich. 38 & 39 Eliz. B. K. 
Brigs v. Sheriff. | | 

5. In treſpaſs on the caſe the writ was ad damnum 40 l. and 
the count was ad damnum 601. this was urged in arreſt of judg- 
ment ; ſed non allocatur ; but it was held he ſhould have no more 
damages than in the writ. Cro. J. 128. pl. 20. Trin. 4 Jac. 
Starling v. Long. | 

6. Error on a judgement in debt, the original was againſt A. L. 
nuper de London, yeoman, alias digt“ A. L. de Sherbone in com 
York, yeoman, and the ca. ſa. againſt him was by the name of A. V. 
nuper de London, yeoman, alias dict“ A. L. de Shelbarne in com. 
York, yeoman, and fo aſſigned the variance between the firit 
original and the ca. ſa. viz. (Shelbene ) for (Sherbone) but this 
variance not being in the name, but in the addition, it was ad- 
judged no error. Goldſ. 140. pl. 51. Hill. 43 Eliz. Latham's 
Cale. 

7. In debt for rent of 20 s. it was aſſigned for error that it was 
nit ſhewr. in the declaration haw this rent grew due; per tot. Cur, 
this omiſſion is a clear error to vitiate the declaration; and judg- 
ment was reverſed. Bulſt. 65. Mich. 8 Jac. Burgeſs v. Stan- 
iſh, | 

8. Error upon a judgment by default it; the error aſſigned 
was, that the original was again/t F. H. of Brawton, and the de- 
claration was again/t F. H. de Brownton, and for this variance the 
judgment was reverſed. Bulſt. 184. Irin. Paſch. 10 Jac. 
Harris v. Sherley. + | 

9. Covenant for payment of rent of 20 l. a year for four years and 
an half; and for nou-payment of 100 l. according to the jaid covenant 
the action was brought; and adjudged good, and affirmed in error; 
for in covenant damages only are to be recovered, and this 


ſurplus in miſcomputing ſhall be abated ; hut otherwiſe in debt for 


rent when more is demanded than is due; becauſe in this caſe the 
debt demanded only is to be recovered. Jenk. 324. pl. 38 Mich. 
13 Jac. B. R. Farrer v. Snelling. 

miſe, becauſe damages only are to be recovered ; and Coventry ſaid that it was fo adjud 


Perm in a writ of error in the Exchequer Chamber. 
Cur, and cites the point ot the promile reſolved at Serjeaut's Inn. 


10. Upon a writ of error on a judgment in C. B. the error 
aſſizned was, that the orivinal was betten Med plaintiff, and 


Vol., | E Budden 


S. C. cited 
arg. by the 
name of 
Shrieve v. 
Bridgman. 
2Bulit. 215. 


[ 44 J 


1 Brownl. 
59. S. C. by 
the name of 
Serlev, Har- 
ns. 


Roll. Rep. 
235. pl. 45. 
S. C. adjudg- 
ed; and 
Coke Ch. J. 
ſee med that 
it would be 
the ſame in 
an action 

on the caſe 
on a pro- 


ged the ſame 
—3 Bultt. 155. S. C. adjudged per tots 
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Error. 


Buden and Bodden de, ſendants, and this was ſo certified by the 


Cuſtos Breviun m, and the declaration Was against Budden alont; 


Hough it 
was after 2 


verdict 


.P xprets that 


and this was ac;udzed a material variance, 
Trin. 16 Jac. B. . Rudden v. wg 

11. Treſpajs _quare clauſum fregit &c, and taking tres 128 
Auglice ſbeafs of corn adtunc & ibid. e nt”, but did not ſay ipſius 
gucrentis, and fo the declaration did not ſet forth whoſe goods 
they were; the whole Court held the declaration ill. 3 Bulſt. 
303. Mich. 1 Car. B. R. Whiteman v. Ha wkins. 

12. In a mp/it plaintiff declared t! dat & ſendant promiſed ta pay 
him 10 l. in con fideration that he would 3 al! his commands hone/tiy 
and truly for the ſpace of a vear, and further declared that he 
had dene all his hone? and lawful commands, and this was aſſigned 
for error ; for that he might do a!l his honeſt commands and 
yet not do them honeſtly ; but the exception was diſallowed, and 
the jadgment affirmed. Poph. 193. Trin. 2 Car. B. R. Clzland 

. Baldock. 

13. In a 


naſtram, at nd the declaration was vi & armis &c. and concluded 


2 Roll. Rep. 29. 


cintra pacem nufer Regis Facobr ; ; the plaintiff had a verdict and 


judgment, and upon a writ of error in B. R. this variance be- 
tween che writ and declaration was alligned for error; ſed per 
Cur. it is a variance only in form, for vi & armis in the declara- 
tion includes contra pacem; and this: is A oe by ſtat. 21 Jac. 
and judgment wa 2rmed. Jo; 142. Pl Hill. 3 Car. B. R. 
Muſzrave' s Cafe; 

14. A covenant was, that the defendant would not cut 400 more 
timb, „ growing on the iands demiſed, than fhould be neceſſary to 
repair the buiid: mes ; the plainti iff aſſigned tor breach that the de- 


fen dant had cut agwn ti nber Ec. to the value of 121, and had con- 


erted it to his own uſe; after a verdict and judgment for him, the 
Heferidant alligned for error the variance between the covenant 
in the leaſe and that ſet forth in the declaration; for the one is 
he ſhould not cut down more than is necellary for 
reparations &c. end the other implies that he covenanted not to 
cut don any to empioy for his own uſe, which is not a en 
of the covenant in the caſe, e except it be averr'd that he cut deu 
mire than was nece//ury fen reparations, and converted it to his own 
le and therefore the judgment was reverſed. Stile 5. Hil). 
21 Car. Wingheid v. Sherwood. 

15. In treſpaſs the declaration was quod cum talis, wiz. the defon - 
ant &. which is not ar? expreſs averment that the defendant did 
the treſpaſs, but is only by way of circumſtance that the defen- 


. Gant did it, which was iniiſted not to be good, for that he ought 


to be charged directiy with it. Roll J. held it not good, though in 
another action it might be good; and judgment reverſed nili &c. 
Sty. 117. Trin. 24 Car. B. R. Butler v, Long. 


Sheen v. Maſon. 


Twiſden J. 


16. In rr 76% pedibus amònlando there was not bad valentiam in 
| the 


Fault 5 battery in C. B. the writ was contra pacem 


fan, 


how 
per ( 
Ben 


(I. 


1 in 


the 


"00 ror. 


ge chunt; but becauſe it was in the writ the Court thought it 
good, and yet there was no verdict in the Caſe. Sid. 150. pl. 
16. Trin. 15 Car. 2. B. R. Hardy v. Taylor. 


AID difference 


17. Error in B. R. of a judgment in the Palace Court in an 
af umpſit, and the error inlifted on was, that the plant which 1s 
the original in that inferior Court was general, viz. Johannes 
mae queritur de T. Neath de placito tranſar efſionis ſuper caſum 1n 

1e plaintiff's own and proper right, but he declared as executor 5 


Pub Bayram for ſo much money received to the uſe / the plain- 


this is ſuch a variance as 


Carth. 


tiff as executor fc, And per Cur. 
is inconſiſtent, and 1 the judgment was reverſed. 
293. Mich. 5 W. & M. in B. R. Neath v. Reeve. 
18. Error of = tht, ment in the Palace Court, for that the plaint 
was at the ſuit of IV. R. generally, and the declaration was 1 the 
ſuit of IV. R. executor &c. fo that the plaint was in his own right, 
and the declaration was an executor ; per Curiam, it this variance 
had been in record certified from the C. B. between the original m 
and the declaration, wherethe original is only by way of recital, the 
party might alledze diminution, and have the right original cer- 
tihed ; but the difference 1s between inferior and ſuperi wr Courts ; 
for * no diminution can be alleged of a record out of an infer jor 
Court, ſo that this variance 1s fatal ; ; for want of plaint in an in- 
ferior Court, is like want of an original in a ſuperior Court, and 
therefore curable by verdict; but this not being after verdict 
* not under conſideration, and per tot. Cur. judgme at reverſed. 
h Mod. 149. Paſch. 3 Ann. B. R. Hale v. Clare. 


19. In actions upon ſpecialties or contraet where the Jum IS cer. 


tain, the plaintiff cannot .abridge his own demand without thewing 


how the reſt is ſatished. 6 in actions that lie in damages; 
per Curiam, 10 Mod. 69. Mich. 10 Ann. B. R. Stafford v. 
Beneath. 


(I. c. 3) Variance between the Flea and the Count. 


1 
ment in B. R. in an action brought n articles of 
partnerſhip, one of which was, that the de dant ſhould not {olicite 
 intercede with any of the plaintiff's cuſtome rs for their work, 


1. WII of error in the Exchequer- Chamber, upon a judg- 


and the breach 00g ned was, that De Dad ene ſeveral of his adde 


ers &. The defendant pleaded, d, that he did ns 4 js alicite any perſon 
&c. prout in the breach, but did not jay intercede, and upon demurrer 
the defendant had judg zment, which was affirmed in error; for 
though the word (intercede) was omitted, yet the other word 
(folicite) implies intercedins and more. Nell. Ab. 405. pl. 27. 
Cites 1 Lutw. 865. Hodges v. Nicholas, 


E 2 | „ 4 


45 


mad a 
quere as to 
this, whee 
ther there 
be not a 


between bill and ſuit by original. Ibid, 


Skinn. 386. 
pl. 11. 
held accerd- 
ingly, and 
the judg- 
ment Was 
re verſed. 


I Salk. 265. 
pl. . 
held accord- 
ingly. 
Bus Ibid. 

9 it 18 
145 . that“ 
this gle 
extends not 
to Wales. 


40 


Error. 3 


(. c. 4) In the Imparlance and Plea Rolls, and 
Niſi Prius Rolls. 


1. JN trever the plaintiff P. Vac. 4. upon the imparlance-rol! 

he declares of a feather- bed, and T. 4 Fac. he declares of 'a 
feather and flact-led; and upon the general ifſue it is found for 
the plaintiff and 61. damages given; and Wamſly and Daniel 


only in Court held, that the plaintiff ſhall not have judgment, 


Br. Repica- 
Scr, Þ:. 12. 


Cite 8. . 


Dr. Replea- 
der. pl. . 
gites S. C 


11 
Br. Replea- 
der, pl. 12. 
C;tes 5. C. 
Br. Replea- 


der, pl. 12. 
cKes S. C. 


an iilue between R. C. plaintiff, and P. E. of Mount Edgcomb 


for the writ is general, and demands nothing in certain, but the 
S 0 — 3 


declaration upon the imparlance-reall is the original and warrant of 


the ſecond declaration, fo that the addition of the fock-bed is ill, and 
the damages are entirely given, and for that the plaintiff ſhall 
not have judgment. Noy. 139. Andrews v. Lakin, | 

2. It was aſſigned for error, that e entry of all the continuance; 
by li. bh. was generally ad quam quidem prox* Cur. venit &c. with- 
out ſaying coram quibus tent” as it ought to be; ſed non allocatur; 
for the dies datus was ſpecial to a day certain, naming before tun 
the next Court was to be held, and fo need not to be repeated on 
the appearance. Carth. 207. Hill. JW & M. in B. R. in 
Caſe of Boſon v. Phyler. 


(I. c. 5) In the Venire Facias, Habeas Corpora, 
Diſtringas, and Returns of Jurors. 


1. WHERE a jury is drawn out upon ven. fac. and returned 
again upon a tales, this is not error by the beſt opinion, 


if the jury paſes without challenge. Br. Error, pl. 53. cites 12 


H. 4. 24- = 
2. And per Hank. where the ſheriff returns a juror who is of the 
fome name with the defendant, and he paſtes upon the iſſue, this is 
not error. Ibid. | 
3. Aud per Nort. if one who has the ſame name as the ſheriff 
brings action and recovers by inqueſt returned by the ſherift, this 
is not error; et adjornatur. Ibid. | 
4. Fer thole are net matters nor apparent in the record; for they 
may be two perſons of one and the ſame name; and fo it ſeems, 
that where a man appears and paſſes over, that the matter in fact 
which is not apparent in the record is not error; contra uf51 de 
fanit, Ibid. * | : | 
5. Where an {ue is to be tried at Lincoln or ſuch a town, wwhich 
is a franchije, the ven. fac. ſhall be of Lincoln &c. and not de vicinets 
de Linc«n, tor then the jury ſhall be as well of the county ad- 
jacent as of Lincoln itſelf, which the ſheriff of Lincoln cannot 


do; but a venire facias de ſuburbiis of Briſtow was awarded 200d. 


2 Le. 22. cites 8 H. 5. 10. | | 
6. In debt, the venire facias was filed Trin. 38 Eliz. to try 


In 


6 


* 


Error. 


in com' Devon' defendant; the writ was directed to the ſheriff 
of Cornwall, and in Hillary Term 39 Eliz. the continuance on 


the roll was entered thus: Jur' inter R. C. de B. in com' Cor- 


nub' quer' &c, et P. E. de Mount Edgcomb in com' Devon” 
ar' det? de placito debiti ponitur in reſpectu &c. niſi juſticiarii 
Dom” Reginæ ad aſſiſas in com' præd' capiendas aſſignat' prius 
venerint &c. and Cornubia was written in the margin; after a 


verdict for the plaintift, it was aſſigned for error in the Exchequer 


Chamber, that ad aſſiſas in com' prad* mult refer to the county 
of Devon”, that being the county laſt before mentioned in the 
defendant's addition for the place of his habitation, but the judg- 
ment was affirmed; ſor Cornubia was in the margin, and in the 
addition of the plaintiff, and the words com” prad may refer either 
to Cornwall or Devon, and ſhall be conſtrued ſo as to affirm the 
judgment. Mo. 696. pl. 968. Paſch. 38 Eliz. Cundey v. 
Edgcomb. | | 

7. In debt the venire facias was awarded returnable die Jovis 
poſt guinden' Tiin.; the judgment was affirmed ; for this is but a 
miſawarding of proceſs, which is helped by the ſtatute of jeofails. 
Mo. 696, pl. 967. Mich. 38 & 39 Eliz. in Cam. Scacc. Fol- 
lowe v. T horney. 

8. Error of a judgment in debt in C. B. The firſt error aſ- 
ſigned was becauſe vpn the ven. fac. one Randal Sewel tas re- 
turned, and the diſtringas was Rand! Seibel; and the ſheriff upon 
this returned Rannus &etbel, who was ſworn ; fed non allocatur ; 
for the Court thall intend Randol and Rannus to be both one perſou, 
and that it is his name briefly written. Cro. J. 28. pl. 5, Paſch. 
2 Jac. B. R. Hudſon v. Banks. 5 | 

9. Another error aſſigned, becauſe Rzbert Hau de Ultin was 
returned upon the ven. fac, and diſtringas. Et idem Rob. uu pro 
deſectu juratorum comparuit, is returned and {worn upon tne tales de 
circumſtantibus, which was conſe/ſed by the in nutlo eft erratum 
pleaded ; but the Court (Gawdy and Fenner abſentibus) held it 
to be no error; for it is contrary to the record; for it thall be in- 
tended ſeveral perſons, and not one and the fame z and although 
in nullo eſt erratum be pleaded, that is not any confetlion, but 
quaſi a demurrer, becauſe it is not an error aſſignable. Cro. J. 28. 
pl. 5. Paſch. 2 Jac, B. R. Hudſon v. Banks. 

10. The venire facias was Hierenymus, and the diſtringas was 
Jeremias, and for this cauſe the judgment was arreited, Mo. 
762. pl. 1059. Trin. 3 Jac. B. K. Tawnſend v. Priddy. 

11. In an mation the ven, fa, upon the roll Was made ris 
turnable ubicungue &c. but the writ :tfeif was returnable coram 
nobis, leaving out the word (ubicunque), and fo it did not anſwer 
the award on the roll, and B. R. is removable, fo that (coram 


47 


nobis) is uncertain where, and for this reaſon the judgment was [ 48 J 


ſtayed, Yelv. 61. Paſch. 3 Jac. Briggs v. Thompſon. 
12. Error of a judgment in C. B. The error aſſigned was, 


that V. B. of Bradficld was returned upon the venire and habeas 


corpora, and IF B. of Metfield who was another perſon and not 


relurueil was ſworn, The Court held, that it is not aſſignable 


3 2 for 


. ——— 


48 | : Error. 


for error, for that he is He pe by the rech to the contrary; 
and by this means every record might be brought in queſtion 
and the judgment was afirmed. Cro. J. 244. pl. 1. Trin. 
Jac. B. K. Bowle v. Cannington. | | | 
2 Sn 13. Error was aſſigned of a judgment in N. becauſe the venire 
1 facias was de vicinets de &. for that the Court there has a particular 
Mich. 3 ac. Juriſdiction within N. and not out of it, but the exception was 
where the over- ruled; for de vicineto des net exclude the place itſelf, 2 
en. Roll. Rep. 44. Trin. 16 Jac. B. R. the Caſe of Newberry, 


Was de vi- 

cineto de | 

Briſtow; and 6 Jac. de vicineto civitatis Ebor'; and S. P. 8 Jac. held accordingly in Cafe ot 
Proctor v. Johnion, and Mich. 14 Jac. ſame exception taken and difaliowed, aud there it was held 


5 
oO 
0 


per Curiam that the book of 8 H. 5. 10. was only an opinion which was not law. 
"4 3 14. The plain tiff recevered in the Court of the Lerge; it was 
. P NCT 


per Cur. aſſigned for error, that the deciaration was of a treſpaſs done in dt. 
accordingly. Martin's infra juriſdiftionem, and the venire facias was from St. 
Martin pred” and did net jay infra juriſdictionem, and this being a 
Court which alters the limits of its juriſdiction according to the re- 


fedency or remove of the King, it might be that St. Martin was infra 


3 7 . . 5 0 4 
muriſditionem at the time of the treſpaſs and the declaration, and yet 


Might nt bo [7 at the time of the ven. fac. which was many months 


afterwards ; and Doderidge and Jones J. being only in Court, 
held it error for this reaſon, Latch. 214. Paſch. 3 Car. T hare 
v. Foſſet. N 

15. If a clerk miſenters a thing njual in matter of form it is to 
be amended; but the error of the judge is not to be amended; 


per Roll Chief J. who ſaid he tock it to be a ruic. Sty. 412. 


cites Mich. 13 Car. Sawyer v. Horton, and Hill. 15. Car. 
Belch v. Fates. 
1bid. 174. 16. A judgment given in an inferior Court was reverſed in this 
__ Court, becauſe the venire was, venire facias Sc. and did not ſhew 
— 8. p. from cu hat place the venire ſeuld be; which by Roll J. ought to 
and judg- have becn cxpreſſed at large, it being in an inferior Court, and not 
| 3 with an &c. although the uſe of C. B. be to make tlie venire 
* ſhort, with an &c. Sty. 2c. Paſch. 23 Car. Cook v. Allen. 


So where 

it was Venire 
facias durdecim Ec. it was not held good in an inferior Court. Sty. 197. Mich. 1749. Jenkinſon 
v. Porter. Ibid. 86. Hi!!. 23 Car. Hales v. Moor. S. P. 


17. A writ of error was brought to reverſe a judgment given 
in an action of trover and converſion; in the awarding of the 
venire it is idio ræcetum fuit with an &c. and js it is not certain 
whence the venire iſued, as it ought to be. The rule was, that 

the judgment ſhould be reverſed niſi &c. Sty. 195. Hill. 1649. 

Batisford v. Yate. 

| 18, Error aiſigned was, that the venire was only præceptum eſt, 

without ſaying per Curiam, and Roll Ch. J. held it a good ex- 

ception, et reverſetur niſi. Sty. 383. Irin. 1653. Hodyes's 
Caſe. | 

19. Error to reverſe a judgment in the ciiy of Exeter, for that 

b | the 


be cert! 
itſelf, b. 


eſpecial 


being in 
moſt of 


held tha 


24 
the en 
dicunt 
conter 


Hill. 


5 
44 
becau! 


wy 


G9 wo 


Sal. 


this 
hew 
T to 
not 
nire 


inſon 


ven 
the 
tai u 

that 


OUZLIT LO « 
Vacias, becauſe it was preceptium ſuit for preceptum off, which per ian 


Error. 148 


the venire fucias was returnable coram majare & baulivis, 201 
- ſaying hic, or in Curia; it ſcems that this is erroneous, be it 
may be returned in a tavern. Sid. 77. pl. 13. Paſch. 14 Car. 2. 
L. = Davis v. Pitts, 

. The defendant was indie d and convicled at the ſefſtons, for f 49] 
ei ſcandalous words of a juftice of peace, and upon a writ 2 Keb. 355. 
of error brought, the error aſſigned was, ideo venit inde jurata, B 
when it ought to be, zdeo precept eſi vic quod venire ſuciat 12. in an infe- 


It was agreed that the firſt was the form in the Courts wo ge ſt- rior Court 
minſter, "and the other the form in inferior Courts. S1 d. 364. the wenire 


ft 01 4274 uld 

pl. II. Falch-2$0-Tar:-2. B. R. The King v. Knott. 4«„%hn 
| nets de I), 

ſpecial! , though in county pala tires it would be well enough, which the Court agreed, and judgment 

reverſed. ——S, P. and to it would be in the grand ſeſſions of Wales, but not in more inferior 


Courts. Sid. 364. 


21. Error to reverſe a judgment in Hull for that the venire Vent. 565. 
factas for returning the jury wo qui nulla affiinitate ſe attingend' FH. Ward 
when it ſhould be attingunt, and it ſcemed to 1 Court that this word was 
was error, becauſe original e cannot be altered. But on attinger* 
view of the roll it was (attin, Zunt) and therefore was held good. „ 
Sid. 438. pl. 5. Hill. 21 & 22 Car. 2. B. R. Eely v. W ard. 


ſed non 


allocatur 
exceptio ; for it was held to be as well, thou-h Twiſden ſald that the form of a writ ought not te 


be altered into another expreſſion ot the ſame ſignification. 


22. Error of judgment in præmunire for refuſing the oath of The acts 


obedience and allegiance on 3 Jac. was aſſigned in the denire ih 


in UIE pre. 
Cur. on ſearch of precedents is error, and judgment rev erſed. ſeat tent 
2 Keb. 846. pl. 90. Mich. 23 Car. 2. B. R. The King v. © P=<- 
1 2 S tum eit, and 
Perin. not præcep- 

8 tum fuit; 

but the acts of the party may be in the præterperſect tenſe, as venerunt, and not veniunt; per H 
Ch. J. Mod. 81. pl. 46. Mich. 22 Car. . B. R. Anon.: Saund. 393. S. C. and the 
judgment was reverſed, —— Vent. 170. Mich. :3 Car. 2. B. R. the King v. Alway and Dixon 
S. P. according! 'Ys and judgment tor that cauſe reverſed. S. C. c ted 2 Saund. 29; 
Frecem. Rep. 252. pl. 223. The King v. Parfons, (but mentions no year) ſeems to be S. C. ard 
13 reported he viz. Error to reverte a judgment; /e record certified was Pr cept: ve Fed ? Vice= 
com' for the veryre facias, whereas it our he to have been pre eptum c, tor the re cord itfelf is to 
be certified, and not the hiſtory of it; Hale ſeemed that it is good, becauſe it is not in the veni: « 
itſelf, but only the awardiag of it. Twifden faid that it is n web, and has been to ruled oftentimes 3, 


— — 


elpecia! ly as the record here 1 tor it is quod defend' fa it ſe ſuper patriam, and then the venire 


being in the preterperfect tenſe, it is as though the venire had been awarded betore iſſue joined, and 
mott of the precedents are ſv; Curia adviſare vult; but afterwards it was muved again, and they 
held that præceptum ſuit was well enough, and mott of the precedents are ſo. 

23. Error of a judgment in the Court of Ly ynne, for that in 
the entry of the ſwearing of the jury it is qui ol cli &. & jurati 
dicunt ſuper ſacramentun tuum, omitting ad veritatem de infra 
content' dicend' and the judgment was Teverſed. 2 Lev. 83. 


Hill, 24 & 25 Car, 2. B. R. Bedingfield v. Berrisford. 


24. Error was brought of a judgment m an inferior Court, 2 Lev. 83. 
becauſe in the venire facias there was per h, veritas metivs: ſc:r: hg” 4 & 
; . » dT, 2. 

| + Poterit * 


tri ie th 


enter hs 6 Ss 


N 
; 
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\ | : 
B. R. Be2- poterit inſtead of ſciri, and all agreed that it was bal; but ci 


nn * with a daſh was well enough. Freem. Rep. 104. pl. 122, Paſch. 


& P. and 1673. B. R. Anon. 


ems to be | ; 
S. C. and S. P. as to (ſcire) inſtead of (fciri) and judgment reverſed. 


I>id. 315. 25. Præceptum «/? in the venire facias, and does not ſay per 
"pM Curiam; and the judgment in the zferior Court was reverſed. 


B. R. Flem- Freem. Rep. 281. pl. (322. b.) Anon. 

ing v. Fudge 1 
S. P. and Ibid. 318. pl. 395 Fleming v. Fudge S. P. and the reporter ſays it ſeems that it is 
Error, : 5 5 ; i 

199 J 26. Exception was taken to the wvenzre facias becauſe it was 


probes & legales homines inſtead of liberas & legales homines; 


but it was anſwered, that probes and liberos are of one ſenſe, and 
that multitudes of precedents are ſo; and the Court were clear 
of that opinion. Raym. 417. Mich. 32 Car. 2. B. R. Attorney 
General v. Blood & al.” | 


(I. c. 6) In the Records of Niſi Prius, and 
Judgments in the Courts of Weſtminſter. _ 


I. HE plaintiff had judgment in an action of debt, and there 

| was a ſpace left in the rall for the coſts ; after a year and 
a day a ſci. fa, was brought on the judgment as well for the debt as 
cos, and in that action there was a judgment againſt the defend- 
ant by default; then a writ of error was brought, and the error 
aſſigned was, that there was no coſts entered in the principal 
roll, and afterwards the record was removed; and the Court 
denied to put the coſts into the roll and held not good. Brownl. 
75. Paſch. 44 Eliz. Elliat v. Golding, 

2. Error of a judgment in B. R. for that the entry of the jury 
was, qu electi, triati & jurati dicunt ſuper ſacramentum &c. 
omirting theſe words, qu ad veritaten de infra contentis dicend” 
electi &c. the judgment was reverſed. Cro. J. 119. pl. 8. 
Paſch. 4 Jac. in Cam. Scacc. Scarro v. Saprani. | 

3. The plaintiff had a verdict at the aſſiſes; it was moved to 
ſtay judgment till he brought in the poſtea, becauſe it did not 
appear on what day the aſſiſes was held, for the record of niſi prius 
was Niſi juſtitiarii Domini Regis ad aſſiſas in com” præd' capiend' 
aſſign' &c. die Jovis dectmo ſexto die Martii &c. The diftringas 
was, Si prius die Jovis viceſims ſcæts die Martii apud c. and ſo 
was the jurata; the Court held the the defendant cannot take 
advantage of this error after judgment; for if the clerk of aſlite 


enters judgmeat for the plaintiff inſtead of the defendant, he hath 


no remedy but by action. 5 Mod. 3g8. Paſch. 10 W. 3. Adding- 
ſon v. Oakley. | 


a/k.26-. 4. When a writ is returned, the deſendant has all the ſame term 
5. 9. S. C. % make complaint of any irregularity concerning it, or the exccu- 
| | tion 
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tion of it; as the ſheriff has alſo all the ſame term to diſavow the & 8. P. by 
return. But if the defendant permits the term to paſs without Holt — 
application made to the Court, and the return is filed, and made | 
a record of the Court, every one is eſtopped to ſay, that the | 
perſon who returned it was not ſheriff. But it can never be 
* aſſigned for error in caſe of an original writ, becauſe the defend- 

| ant might have pleaded it. There would have been more colour 
if it had been a return of a writ of inquiry, becauſe the defendant 
would have been out of Court, and had not day to plead ; but as 
is afore is ſaid, it cannot be aſſigned for error. As to the Caſe of 
a venire facias, if it be returned by a man who is not ſheriff, it ts 
noc aſſignable as error, becauſe the party might have challenged 
14 the array for that fault at niſi prius; and therefore it is not aſſign- 
able that the ſheriff was out of the realm, and had no deputy, as in 
8 the Caſe in Hen. 4. becauſe it was a good challenge to the in- 
) queſt, Per Holt Ch. J. to which all the Court agreed. 2 Ld. 
Raym. Rep. 885, 886. Eaſter 2 Annæ. Andrews v. Linton. 


8 


(I. c. 7.) Variance between the Writ of Error [ 51 J 
5 and the Record. 


& | 
= | J. 1 was reported by Rolf that a writ of error abated which 
my was brought by one A. againſt B. de loguela which was between 
A the ſaid A. and the ſaid B. where in truth the plea was between the 
= ſaid A. and the ſaid B. and one G. &c, Thel. Dig. 77. lib. . 
pal cap. I. f. 13. cites 9 H. 6. 38. | : 
0 2. If there be a variance between the record and the writ, there 
nl. although a tranſcript of the record be ſent out of C. B. into B. R. yet 
the record remains in C. B. and there ſhall be execution granted; as 
ry if a writ of error be to ſend the record of a recovery by A. againſt 
be. B. and the record ſent is of a recovery by A. againſt C. this is ., C. cited 
* without warrant, and the record ſtill remains in C. B. F. N. B. Bui. 169. 
8. 20. (F) in the new notes there (a) ſ. 3. cites “ ꝙ H. 6. 4. and 35 Frank- 
ſays, ſee 24 E. 3. 24. 43. | | ner's Cale, 
40 3. Sir John Parret was outlawed, upon a judgment in debt, where 
1 in the original the plaintiff had his addition of Sadler, and in the 
N feire facias for execution it was Salter, a Writ of error was brought 
8 in which the plaintiff was named Salter, and this being without 
gas warrant, in regard there was no ſuch original, he was therctore 
7 * enforced to bring a new writ of error; and yet here was a 
1 variance only in ſurpluſage, in the alias dictus. Per Haughton J. 
ſliſe 2 Bulft, 168. cites D. 2 Eliz. 173. [b. ph 36 Sar V. 
ach Parrat.] 
ng- 4. An action of covenant was brought by B. aſſignee of D. and 
afterwards a writ of error brought by the defendant which was inter 
n B. quer et G. defend” the word aſſignee of D. being omitted. 
"0 Manwood was of opinion that the word aſſignee being the ſub- 


"RK | {tance 


e K e be ts 
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ſtance of the action, and the writ of error founded thereon, the 
record ſhould not be removed, but all the other four judges held 
it to be well enough, becauſe there is the full name of the plain- 
tiff without ſuch addition. D. 356. b. pl. 41. Paſch. 19 Eliz. 
Anon. 


5. Error in the Exchequer Chamber upon a judgment in B. R. 


in an aſſump/it, the writ of error ſuppoſed, that the recovery in the 
action was of * 2221. damages, whereas in truth the damages and cots 
aſſeſſed by the jury did amount to ſo much; but the Court did adjudge 
to the plaintiff ae incremento 1 21. jo as all the damages did amount to 


2347. and it was ſaid now in Court, that there is no recovery 


of 2221. only. So the writ was no warrant to remove the record, 
and cited 9 H. 6. But Popham moved, that the writ of error 
was well brought ; for it needed not to have mentioned all the 
damages, but only what was found by verdict, and might leave 
out the other. Curia contra; for when the damages are e 
they are entire, and cannot be divided; and thereupon awarded, 
that the writ of error was not well brought. Cro. E. 92. pl. 20. 
Hill. 30 Eliz. B. R. Albany v. Sturline. 
6. Error to reverſe an outlaw:y, becauſe the orivinal was 
againſt Leveilin, with a ſingle L. and all the mean proceſs was 
verſus Llevellin, with a double L. and the pr aceſs was g two, 


and the ſheriff returned quod non ſunt inventt, and does not ſay nec 


eorum aliguis; and the judgment was for theſe cauſes reverſed. 
Cro. E. 85. pl. 3. Hill. 30 Eliz. B. R. Levellin v. Watkins. 

7. Error to reverſe an outlawry in debt; Coke aſſigned the 
errors, 1ſt. The defendant in the original was named Elred, 
according to his true name, and in the mean proceſs, viz. the 
capias, he was named Eidred, and ſo is erroneous, for if there be 
any difference by omiſſion, addition, or interpoſition of any letter 
between the original and judicial proceſs, it is erroncous, Cites 
Trin. 26 Eliz. outlawry reverſed upon a difference, viz. Lu- 
wyn and Walweyn, 2 R. 3.13. Seint John and Saint fohn 
% in Fiſher's Cafe, York for Yerk, and judgment was reverſed, 
Cro. E. 104 pl. 14. Trin. 30 Eliz. B. R. Elred v. Waſs. 

3. In error a variance was aſſigned, becauſe the judgment was 
ſuppoſed ie be given before the L Andes Jon and his companions, 


whercas it was before the Ld. Dyer &c. and this was held a great 


variance, and ordered to be examined &c. Cro. F. 198. pl. 18, 
Wich. 32 & 33 Eliz. B. R. York (Archbithop) v Barkly. 

9 TI he record was between A. and P. and P. ts; named de civilate 
London Fiſhmonger, and the writ of error was between A. and P. 


 Civem & Fiſhmonger Landon; and it was objected that the record 


was not well removed, e of this variance between de civi— 
tate and civem; for a rs may be a citizen of London and yet 
live at eln ; but when he is de civitate, he muſt live there ; 
ſed per Cur. this 1s no 5 variance, for a man cannot be 


a Citizen of London unleſs he inhabits there, though he may be 
a freeman of London and live elſewhere, and he may be a tree- 


i 128 


Not p 
allo te 
and fc 
and ſ. 
purſuz 
Cale « 

13. 
Jud: NI. 
the W. 


Error. | 52 


man of ſeveral cities, but he can be a citizen but of one, whether 
freeman or not. And. 270. pl. 284. Palmer v. Pendlebury. 

10. Error to reverſe an outlawry ; the original was Sheffington, 
and the mean proceſs Skeffingten, and for this variance it was 


cverſed. Cro. E. 248. pl. 8. Trin. 33 & 34 Eliz. B. R. Dalton 


v. Sheffington. 


11. Writ of error te remove a record in ejectnient directed to the 
Biſhop of Durham, /etting forth that the action was brought before 
hin: and ſeven other perſons & c. and the record certified was an 
eiectuient erought before him and eight other perjous. The record 
was held to be well removed; for if the parties are rightly named 
any other variance will not hurt. 2 Ld. Raym. Rep. 1200. Arg. 
cies Yelv. 211. [Mich. 9 Jac. B. R.] Orde v. Moreton. 


12, I hefe three-things are to be obſerved in a writ of error, iſt. 


It is to be rightly obſerved before whom the plea was held. 2dly, 


In what manier this was held. And gdly, Between what perſans 
this was. For the firſt, the fame is proved by 28 H. 6. fol. 11. 
Error in C. B. to remove the record; the writ was Rex Johanni 
Priſot Capitali Juſticiario noſtro de Banco ſalutem, quia in re- 
cordo, et procellu ac in redditione loquelæ quæ fuit in Curia 
noſtra, coram vobis, inter &c. whereas the , writ ſhould have 
been, Coram vobis & ſociis veſtris, the reccrd and the rolls being 
all of ſuch a form, and therefore no ſuch record there was in this 
place, for all the records here are, Coram Johanne Priſot & 
{ociis ſuis, ſo the writ held to be inſufficient, and the party there 
was driven to have a new writ of error; and ſo in the Exchequer, 
if the writ be Rex Theſaur. & Baronibus Scaccarii noſtri ſalu— 
tem, quia &. in recordo &c. quod fuit coram vobis, &c. and 
the records there are, coram Baronibus, and not coram T hetaur. 
& Baronibus and therefore bad; for the 3d. Between what perjo1:s 
9 H. 6. fol. 4. John Frankner citizen of London brought a writ 
of debt againſt a woman as executor to one B. and in this re- 
covers; ſhe brings a writ of error to the Ch. J. of C. B. to have 
the record brought into the Court of B. R. by which the record 
was ſent into B. R. and the juſtices there did ſee the writ by which 
the record came before them; which writ was falſe, for the ſame 
was of a record which was between the woman and B. the 
teſtator, whereas it ſhould have been between the woman and L 53 J 
the ſaid J. F. and ſo not good, and fo the record came without 
any warrant by the juſtices, and ſo no record by this writ re- 
mained in B. R. but was {till in C. B. and therefore they would 
not proceed unto the errors; then as ts the manner, this ought 
alſo to be purſuant ; if it was per breve this ought then to be ſo; 
and fo if it was per billam, the writ ought to be accordingly; 
and fo if it was fine breve, the writ of error ſtill ought to be 
purſuant, Per Haughton J. 2 Bulit. 167. Hill, 11 Jac. B. R. in 
Caſe of Heydon v. Godſalve. | | | 
13. If an gectiment be brought again/? ſeven, and one dies, and Palm. 152. 
Judgment is given againſt the jtx, and laid ad damnum of the ſeven, S. C. ad- 
the writ ſhall abate, Adjudged, though per Doderidge it might corn 
t | = A per Dode- 
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| ridge if have been otherwiſe, if the writ had concluded ad damnum of . 
ö _— * the ſix only. 2 Roll. Rep. 210. Mich. 18 Jac. Bethell v. Parry, a 
. mentioned nc 
; the ſeven only according to the record, and concluded ad damnum of the fix, it had been well. —— 
# If one of the parties is dead, yet he ought to be named in the writ of error. Arg. 2 Mod. 28. 
: Hill. 29 & 30 Car. 2. in Cale of Daſhwood v. Cooper. 7 
14. The writ of error ſuppoſed the proceedings to be in Cur. a 
noftra (viz. Car. 1.] and it appeared by the record that the 1 
beginning thereof was in 22 Fac. and therefore abated. Cro. * 
C. 310. Trin. 9 Car. In the Caſe of Gwin and his Wife v. qu 
Gwin. 
15. A writ of error was quaſhed for a variance between it and Fe 
the record, the record being againſt the aſſigus and the writ of error Py 
to remove the record was againſt the aſſignee. Sty. 407. Hill. 1654. 2 
Porter v. Swetnam. | $5 
16. The writ of error was inter J. J. and 7. V. de civitate FI 
Exon in com? civitatis Exon (with a han left for the addition) and NMI 
the record was J. W. de North Mouton in com. Devon yeoman ; 
attachiat” fuit ad reſp' J. J. clerico de placito, and the writ was Th 
abated accordingly, per Curiam. Sid. 104. Hill. 14 & 15 Car. 2. wt 
, in Caſe of Williams and Jenkins. tho 
| 17. So where in the writ of error the addition of the plaintiff nee 
y was chanaler, and in the record certified it was iunbolder, and for 88 
F this cauſe abated per Cur. Ibid. ſaid to be the Caſe of Mills 1 
N v. Carpenter. | | 8 4 
N 18. Scire facias reciting the judgment to be coram Olivers nuper 1 
Pirotectore without any Sc. whereas the judgment is before Oliver and 
N Preteftor of the Commonwealth &c. adjudged no material variance, 2 
: becauſe the act to confirm judicial proceedings did not con- 0 
; firm the ſtile then uſed, but only the proccedings in the Courts, | 
and not the Courts themſelves, and nul tie] record cannot now 
= | be pleaded. Sid. 173. pl. 5. Hill. 15 & 16 Car. 2. B. R. Lord 
Biron v. Dudley. | | 
; ' 19. Error to reverſe a judgment in C. B. in treſpaſs, the 
. defendants in error moved that it might be quaſhed, becauſe 
6 the record was WW. R. de D. in com? Lincoln, and the writ of error 
was V. R. de D. in com? TVarwick, this ſeemed to the Court to 
be a material variance for which the writ ſhould abate, though 
the writ would be good without any addition. Sid. 193. pl. 23. 
Paſch. 16 Car. 2. B. R. Booth v. Beard. 
: 20. Writ of error fe remove a record of B. R. in quadam tra- 
| eriffeons dene by baron and feme, and the record certified was of a 
| triſpaſs by the feme only, and for this variance the writ was abated. 
N Sid. 269. pl. 24. Irin. 17 Car. 2. in Cam. Scacc. Lumbrey 
| & Ux' v. Tailor. | 
8 21. A writ of error was brought fe remve à record out of 
C. B. of a querela between A. flamtiff, ard B. defendant, and the 
b ricird certified was ehen A, plaintiff, and B. ſimu! cum D. E. 


Fc. defendants, and it was moved that this was not the ſame— 
| | record; 


ſame— 


ord » 


record ; for a record between A. and B. cannot be the ſame as 
a record between A. and B. ſimul cum D. E. &c. but adjudged 
no variance, and the precedents are agreeable. Ld. Raym. 347. 
Trin. 10 W. 3. Hunt v. Lawſon. 

21. Writ of error was to remove a record coram J. N. milite 
J. P. mulite et Jo. Bl. milite Fu/?” notr” de Banco and placita re- 
turned were coram G. Treby Ch. J. &c. er ſociis, and it was 
moved to quaſh the writ for variance; and per Holt Ch. J. the 
plaintiff's attorney might have ſued execution notwithſtanding 
this writ, for it was no authority to remove the record and writ 
quaſhed niſi. 12 Mod. 523. Trin. 13 W. 3. Anon. 

22. Error of a judgment in debt in the Court of Carliſle was, 
that the writ was directed majori aldermannis ballivis et civibus 
c:vitatis Carlioli to remove the record of a judgment given in quadam 
loquela before them Sc. and the record removed was of a plaint levied 
at the Court held before the deputy mayor and bailiffs. And there- 
fore this was held a material variance, Ld. Raym. Rep. 704. 
Mich. 13 W. 3. Watſon v. Huddleſton. 


23. It was moved to quaſh a writ of error for a variance in 


ſetting out the record; the writ mentions only three defendants, 


whereas in the record in C. B. there were fue; Holt Ch. J. 
thought it well, becauſe the reſt being acquitted there was no 
need to name them in the writ of error; Powell being of the 
contrary opinion adjornatur ; but afterwards abſente Holt the 
writ was quaſhed. Per Cur. 11 Mod. 240. pl. 14. Trin. 
8 Ann. B. R. Simms v. Peters. 

24. Error upon a judgment in C. B. given againſt the principal 
end bail in a ſcire ſacias, the writ of error deſcribed a ſcire facias 
againſt the bail ouly de-& concernen” the ſums which they had ac- 
anowledged to owe &c. et de & concernen' the ſum which the prin- 
cipal had achnowledged to owe Kc. and concluded ad grave dam- 
aum of the bail and the principal, and by the record returned the 
ſcire facias appeared to be againſt both the bail and the princi- 
pal; by the whole Court the writ. of error was quaſhed for the 


variance between it and the record, and they ſaid that a writ of 
error ought to contain as perfect a deſcription of the record as 
poſſible, and a Caſe was cited at the bar Where a certiorari to 
certify an indictment againſt A. and B. had been quaſhed upon 


the indictments appearing to be againſt A. B. and C. MS. 


Rep. Mich. 4 Geo. B. R. Pede v. [cmmina, 
e. 8) In the Stile, Proceſs, Pleadings and Judg- 


ment in Inferior Courts of Record. 
: | 
x; DEBT againſt executors was brought in a Hurt which was 


granted by patent, and had day the Monday next before the 


feaſt of St. Boniface; the defendant pleaded ne unques executor &c. 


and found again the defendant, who alleged for error, that the day 
of St. Boniface was paſt before the duy given to hin, and there were 
wa days of St, Boniface? in the printed kalendar, and but one in the 

: Martyroligy, 
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Mariyroligj, and yet good by the Juſtices of B. R. for if there are 


two feaſts known, this is good, though they are not in the 
kalendar, quod juſticiarii conceſſerunt; and per Hanſton, the 
Martyrologv is kalendar univerſal in this realm in all churches, 
which prieſts are bound to obſerve and no other. Br. Error, 
die 9 H. 5. 14. 

2. Error of a judgment in debt in an inferior Court, and aſſigned 
that there appears ns place of payment of the money in the condition 


'of the bind, ja that it cannot thereby appear whether the cauſe of 


action lies within the juriſdiction of the Court, and therefore it ſhould 
have been made appear by ſome part of the record that the money 
was to be paid within the juriſdiction of the Court, which not be- 
ing done, the judgment is erroneous. Judgment reverſed niſi. 
Sty. 2. Hill. 21 Car. Maſterman's Caſe. | 

. Error of a judgment in debt for rent in the Court of Exeter, 
upon a leaſe made infra juriſdictionem of lands in Toptham, was 
aſſigned, for that it was not alleged that the lands lay within the 


murifdiftion ; and judgment reverſed, Lev. 104. Trin. 15 Car. 2. 


B. R. Drake v. Beare. 

4. In aſſumpſit in Curia Palati the plaintiff on an deb. infra 
turijdiftionem pro diverſis mercimoniis ſibi venditis & deliberat”, 
but did net jay infra jurijaittionem Curiæ; and in error brought the 
judgment was reverſed, Lev. 105. cites Hill. 14 & 15 Car. 2. 
B. R. Rot. 240. Draper v. Kent. | 

5. Error of a judgment in treſpaſs given in Newcaſtle was 
aſſigned, becauſe a iſericordia tbas for a capiatur; the Court held 
that this was not aided by 17 Car. 2. cap. 8. and judgment was 
reverſed, it being out of an inferior Court. 2 Keb. 382. pl. 
48. Trin. 20 Car. 2. B. R. Freſer v. Eubank. | 

6. On a judgment in an inferior Court it was aſſigned for error, 
that the proceſs brought was direfed to the Serjeants at the Mace 
generally, without naming them by their proper names; ſed non 
allocatur. Carth. 266. Hill. 3 W. & M. in Cafe of Boſon v. 
Phyler. | | | 

7. And that the proceſs of attachment was returned nihil habet 
ui ſummon” poteſt, (which cught to have been nil habet ubi attachiari 
poteft nec eft inventus in eadem ) and a capias thereupon was award- 


ed, when as the return was inſufficient there ſhould have been 


an alias attachment ; ſed non allocatur. Ibid. 


8. Ne cuſtom was returned to warrant the uſe of a capias; 


which is given by ſtatute, and doth not extend to inferior Courts ; 
ſed non allocatur ; for the Court held both theſe laſt errors were 
cured by the appearance of defendant. Ibid. 

9. Beſides the judgment was 4eo conceſſum eff per coſdem balli— 
dos in eadem Cur. inſtead of ideo conceſſum eſt per Curiam ; but 
held that both ways were good, it being faid before that it was 
done in Court, Ibid —— 

10. Error of a judgment in treſpaſs at the Stannary Court, for 
that in the record ſet up, it is ut /aid in the ſtile of the Court ſet 
forth that it was held infrajuriſdictianem Curiæ; and per Holt and 

| | Cur. 


Trigh 
ſuch 

Judgn 
Pratt 
per Cur 


1 An in 
Pratt v. 


4. 
upon! 
ror aſl 


ſecond j; 
19H, 


at We 
tor it 7 


Cro. J 


- mor. 


Cur. where you declare in the inferior Court you ouzhkt to lay 
the fact or cauſe of action to have ariſen within their juril- 
diction ; or if you declare that at ſuch a Court (ſuppoſe at Maid- 
ſtone) ſuch a thing was done, there you mult ſay, that the Court 
was held within the juriſdiction of the Court, but when you only 
ſet forth the ſtile of a Court you need not ſhew it, 7 Mod. 103. 
Mich. 1 Ann. B. R. Reignol v. Taylor. 


(J. e. 9) In Inferior Courts. 


In the Stile and Proceſs of the Court. 


I JN all inferior Courts the plaint is as the original at the com- 
mon law, and without that no proceſs can iſſue; and the fl 
entry ought to be A. gueritur verjus C. &c. Arg. And per Clench J. 
a plaint ovght to be entered before proceſs iſſues forth, and the entry that 
the defendant ſummonitus fuit is n plaint ;, and for that cauſe judg- 
ment was reverſed, Le. 302. pl. 415. Mich. 29 & 3o Eliz. 
B. R. Savage v. Knight. | 
2, Error to reverſe a judgment in aſſumpſit in the Court of 
Reading, for that the certificate was placita &c. ad Curiam Dominæ 
Regine burgi ſui de Reading tent per conſuetudinem S libertat' majori 


A 


© burgenſibus conceſſas &c. without ſaying: per conſuetudinem ex an- 
trquo tat, and wiihout alleging by whom their liberties were 
granted; and this was adjudged erroneous, and judgment reverſed, 
Mo. 601. pl. 830. Paſch. 42 Eliz. B. R. Smith v. Johnſon. 

3. Error of a judgment in the Court in Norwich was aſſigned 
that the defendant attachiatus e/?, where it ſhould be ſummonitus eft ; 
tor that ought to be as an original, and for want thereof it is error. 
But it was held that this was not helped by the ſtatute 18 Eliz. 
or any ſtatute, for that extends to original writs, which are ſued 
out of Chancery, and not to other procets which is in name of an 
original, therefore the want of ſummons in this caſe is the want of 
ſuch an original, which is not helped by the ſtatute; and the 
judgment was reverſed. Cro. J. 108. pl. 4. Hill. 3 Jac. B. R. 
Pratt v. Dixon. 
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Error in Ex- 
eter Court. 
The error 


aiſigned was, 
that there 
was no lume 


mons, and 


for that Cie 


ted 2 Cro. 
10%. which 


was ſaid to 
be the ſame 
Caie with 
this; aut. 


per Cur. it was held to be well enough; for by appearance all defaults before are ſalved though it be 
nan inferior Court; and fo Wylde taid it had of late been conitantly ruled contrary to 2 Cro. 108. 


Pratt v. Dixon. Freem. Rep. 48. pl. 642. Trin. 1678, Wheeler v.. 
4. Error of a judgment in Briſtol in an action for words, where 
upon not guilty pleaded, the plaintiff had judgment, and the er- 


ror aſſigned was, that a capias was awarded in that action fer the 


ſecond praceſs, whereas no capias lay in this aQion till the ſtatute 


19H. 7. which extends only to thote actions brought in the Courts 
at Veltminſter, and not to corporate vills ; fed non allocatur ; 
for it might well be by cuſtam in thoſe vills z and judgment affirmed, 

1 rin. 7 Jac. B. R. Futhill . Mines 


rer 


Cro. 4, 22 Dl. . 1 I 


— 


3 


| 
| 
[ 
* 


S. C. cited 5. Error of a judgment in the Court of Burton on Trent, be- 


Ray7- 395: cauſe it is not Hheton in the ſtile of the Court by what authority it 
tile of the Was held, v1z. by charter or preſcription, and becauſe the /tile of it is 
Court waz coram ſeneſchallo & ballivo dom. Paget without naming them; and 
—_— the judgment was reverſed; for in inferior Courts the authority 
majore & whereby they are held, and the names of the judges before whom, 
1 ought always to be expreſſed, otherwiſe the King's Courts cannot 
dicken take conuſance of their authority. Cro. J. 184. pl. 3. Mich. 


ſhewing 5 Jac. B. R. Jerrat v. Caldewell. 


their names, : 
this was agreed not to be error. Mo. 6o1. pl. 8 30. Paſch. 42 Eliz. Smith v. Johnſon. 


D 57 ] 6. Error of a judgment in aſſumpſit at Leiceſter, becauſe it 


did not appear in the flile of the Court by what authority it wa: 
held, whether by cuſtom or letters patents; and though it was inſiſted, 
that they may take cognizance of their own juriſdiction without 
being inſerted in the {tile of the Court; yet the Court held that 
the juriſdiftion ought to be ſhewn; but they would adviſe. Cro, 
J. 493. pl. 14. Trin. 16 Jac. B. R. Johnſon V. Underwood. 

7. Error of a judgment in debt in Sudbury upon a leaſe for 
years, brought by the aſſignee of the reverſion; one error aſſigned 
was, for that the Court is held by letters patents, and the proceſs 1, 
awarded ſecundum conſuetudinem Curie, which cannot be where 
the Court began within time of memory ; and this was adjudged 
erroneous. Cro. C. 143. pl. 20. Mich. 4 Car. B. R. Long 


v. Nethercote. 


Palm. 449+ 8. Error of a judgment in an inferior Court was aſſigned, for 


Cr > that the firſt proceſs was a capias, where it ought to have been a 
Niarget v. ſummons, and for that reaſon it was reverſed, Cro. C. 261. pl. 


123 Mich. 8 Car. B. R. Ward v. Ellain. 
F. an 5 
judgment reverſed. 


9. The ſtile of the Court was Curia forinſeca civitatis Lincoln, 
without ſhewing whe Court it was ; led per Curiam, it is ſaid to be 
held coram majore & ballivis, and it appears to be a Court of 
record, and every Court of record is the King's Court; and 
judgment was affirmed. Roll. Rep. 334. pl. 41. Hill. 13 Jac. 
B. K. Oglethorpe v. Aſkue. | 

10. 1 he ſtile of the Court was Placita coram J. S. majore © 
F. C. recordatore, & J. D. & J. N. aldermannis burgi prædicli 
ſecundum conſuetudinem burgi Sc. and the plaint being entered 
upon the ſummons, a non eſt inventus was returned at a Court Hel 


before F. S. the mayor, and 7. D. and F. N. aldermen ſecundum 


conſuetudinem &. omitting the recorder, and this was aſiigned for 
error; ſed non allocatur ; for perhaps at the firſt Court holden 
the recorder was there, and at the ſecond Court was abſent, and 


the Court is weil held by the cuſtom there before the mayor and 


| two aldermen. Cro. C. 572. pl. 1 Hill, 15 Car. B. R. 
Bryan v. Wikes. | | 
11. Error 
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Error. 


11. Error of a judgment in Briſtow, for that the ſtyle of the 
Court was Curia tent” coram majore & ballivis, vis, F. S. J. D. 
& F. NM. a tempore cujus contrar” memoria paminum nan exiſtit 
& virtute of divers letters patents & c. and the Court cannot be held 


| before J. S. J. D. and J. N. by prefcription, but it ought to be 


Curia tent' coram majore et ballivis by preſcription, and not 
J. 8. J. D. and J. N. majore et ballivis. But notwithſtand- 
ing this the ſtyle is good when he ſays virtute literarum paten= 
tium; and judgment affirmed. Jo. 448. pl. 12. Mich. 15 Car. 
B. R. Thurſton v. Vincent. | 

12. The ſtile of the Court was, that it was held per conſuetu- 
dinem & literas patente,; and this was held to he error; for if it 
was held by cuſtom, and afterwards they procured a patent, and 
held it by the patent, the cuſtom is gone. Style 131. Mich. 24 


Car. B. R. Tomkins v. Jurdan. 


13. Error of a judgment in an indebitatus aſſumpſit in the 
Curt of Marlborough, for that it was /aid to he held coram majore 
& burgenſibus burgi pred” ſecundum conſuetudinem ejuſdem burgi a 
tempore quo XC. and the name of the mayor was not mentioned; and 
for this cauſe the judgment was reverſed. Raym. 395. Trin. 
32 Car. 2. B. R. Dumford v. Iriſh. 

14. In treſpaſs &c. the defendant ju/tified, for that the Earl of 
Newport was ſeiſed in fee of the hundred of Stotteſden, and that 
King Charles the Second by letters patents granted to him and his 
heirs a Court of record &c. with power to make ſerjeants at mace to 
execute all attachments and _ iſſuing out of that Court; then 
ey go forth, that a plaint was levied there againſt the now plain- 
tiff, and that a precept was directed to the ſerjeant at mace, and ta 
John Chetwyn, to attach the goods &c. and that the precept was 
delrvered to Chetwyn, who by virtue thereof tes the goods 
quz eſt eadem tranſgreſſio &c. and upon demurrer it was ad- 


Judged, that the plea was ill ; for by virtue of this grant all proceſs 


was to be executed by the ſerjeant at mace ; but here the attach- 
ment was directed not only to him, but to anotner, viz. to 
John Chetwyn, and executed by him alone, which is not pur- 
Juant to the power given by this grant. Nell. Ab. 724. pl. 43. cites 
2 Lutw. 1461. Trin. 9 W. 3. Selman v. Perry and Chetwin. 
15. Error of a judgment in Briſtel, in an action of debt on a 
bond, for that the file of the Court is ſaid to be ſe:undum legem mer 
catoriam, which cannot be, but in a Court of Staple, and debt on 
a bond is not infra legem mercatoriam. But per Curiam, we 
will intend this another fort of cuſtomary Court under that name; 
as where a Court of * Picpowders was ſaid to be held by preſcrip- 
tion, which could not be, this Court held it to be a cuſtomary Court 
under that denomination. 1 Salk. 265. pl. 10. Mich. 2 Ann. B. 
R, Gibbons v, Roberts, | | 


Vor. | * (I. c. 10) 
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FL. 10) In the Count in Inferior Courts. 


„ ENROR of a judgment in the Court of Nottingham, in 2 
plaint of debt, for that the 27 had ns addition but 
25 . s, viz. H. H. gueritus verſits R. Preflon, alias dict R. 
Pr hen de &c. in cem. Nittinghan Huſbandman, fo that the addi- 
ion came after the alias dict' yet the judg ment was affirmed, for 
an addition is not neceſſany to a detendant in an inferior Court 
there proceſs of outlawry doth nat lie. Mo. 354. pl. 478. Paſch. 
5 Eliz. Preſton v. Hinde. 
Brownl. ob. 2. The daclaration! in an inferior Court was; & unde lads 
fan reg tiff) per M. his attorncy, whereas the ſaid defendant Fc. leaving out 
ion r te word ( (aicit). After a judgment for the plaintiff, and error 


lation ot 
Yely, brought, this was held no declaration for want of the word (dicit), 


2 


Go 


omiſſion being matter of ſubſtance. Yelv. 103. Mich. 5 Jac, 
B. *. Field v. Hunt. 


In replevin, the defendant avowed for damagze- feaſant, and 

the caufe was tried in the 2 Mes Court at I indjor, and found f 
ve plat rai the error affirms 4 by the defen, laut was, that the entry 

of che Maint in the jaid Gurt was on the 7th day of May, and the 


| plaintiff declared for the taking his cattle the 25th day of May. This 


was held to be error; becauſe no plaint can be entred but at a 


Court, and this entry of the plaint was meſne between the Court- 


days, ad ſo the declaration not warranted, there being no cuſtoni 


alledged to maintain ſuch an entry, and judgment reverſed. 
Godb. 266. pl. 368. Hill. 13 Jac. B. R. Brook v. Gregory. 
4. Error of a judgment in Lincoln; the error aſſigned was, 
that the plaint was, In placits nner effionts ſuper caſum, and the 
declaration tbas in Lepa vi & armis; Cole Ch. J. thought this 
not error, and that it is all one in effect; and judgment was 
aimed, Roll. Nep. 334. pl. 41. Hill. 13 Jac. B. R. Oglethorp 
V's 7 nc. 
909 . Error to reverſe a judgment in debt in an inferior Court, 
Fg that the plaint was entered generally in placits debiti, which i- 
uncertain, fo as the defendant cannot know what is demanded ; 


and for this the judgment was reverſed, niſi. Sty. 86. Hill. 23 


Car. Hales v. ore. 
_ 78. 6. Error of 2 judgment in the Palace-Court in afjumf, A 
Un: ey *. 
Ante wherein the plaintiff eclared upon a promiſe ts pay him ſo much 


S. C. and money if he Fea ure a Laſe of juch a houſe in Middle Row in Hol- 


was in con- Hrn, and did nat {row that Holborn was within the juriſdiction of 


ſi de ratios 
2 "day the Gurt; and t thus was held to be error. Sid. 65. * 37. Mich. 
. Romſey v. Atkinſon. 


ar Es rege. 


queſt talen pains ts pres a leafe of a bonſe in Helbourn, the defendant promiſed at Southwark infra 


EY Er ono Curize to pay __ l. and e jury !s not only to try the promiſe, but alſo the conſide- 
u taking the houſe, which wey cannot do wnlets it be within their juriidiction 3 : 


ratiga, * 2 11 Pals. 18 I 15 
and tor tits Cee judgment v ente Led. 


7. Error 


and the ſenſe is imperfect, and the judgment was reverſed, this 
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Error. 
F. Error to reverſe a judgment in an aſſumpſit in an inferior 
Court, for that the time of the promiſe alleged was in figures; ad- 


judged that this was error, and the judgment was reverſed. 
Sid. 40. pl. 6. Paſch. 13 Car. 2. B. R. Duckett v. Bland. 


59 


8. Error of a judgment in Wallingford Court, in which the Keb. 760. . 
plaintiff declared, that the defendant being indebted to him at Hal- * * my 7 * 
lingford for goods feld and delivered to him, promiſed at Malling— — 

ford, but did not ſay where the goods were ſold and delivered, and fo verſed — 
it might be out of the juriſdiction z and the judgment was re- _ _ 

| verſed. Lev. 137. Trin. 16 Car. 2. B. R. Price v. Hill. 17 Car 

| B. R. Stone 


—2 Ley. 87. Paſch. 25 Car. 2. B. R. Hanſlip 
Vent. 243. Hanſlap v. Cater, S. C. and judgment 


v. Waddington, S. P. and judgment reverſed. 
v. Coater, S. P. and judgment reverſed. 
reverſed. 


9. Error of a judgment in Marlborough in a Court there held And where 
ſecundum conſuetudinem of the ſaid borough, but ſays nat time cut of : laid 


mind uſed, which was inſiſted to be neceſſary in ſuch Courts, — 
though not in ſuperior Courts; neither was it ſaid that Marl- jore & bur- 
borough was an ancient borough time out of mind; judgment b 
was reverſed, niſti. Keb. 846. pl. 42. Hill. 16 & 17 Car. 2. — 


conſuetudi- 


B. R. Withers v. Wodden. 5 
5 nemequidem 


burgi a tempore quo &c. but the name of the mayor was not mentioned; judgment was reverſed, 
Raym. 395. Trin. 32 Car. 2. B. R. Durnford v. Iriſh, 

10. Error of a judgment in an inferior Court for that the 
plaintiſf laid his damages to 30 l. of which a Court Baron cannot 
hold plea; for the difference taken by Ld. Coke is where da- 
mages are laid under 495. coits may make it amount to more, 
but where it is laid above qo 8. all is coram non judice, and the 
judgment was reyerſed. 2 Mod. 101. Trin. 28 Car. 2. C. B. 
Rider v. Bradley, | 

I1. Indebitatus aſſumpſit for wares fold was brought in the 
Court at Briſtol, and declaration was that at Briltol the defen- 
- dant was indebted, and at Briſtol he promiſed, but it was ut {aid 

bid vendit” z on judgment there given error was brought, and 
the judgment reverted. Show. 395. Paich. 4 W. & M. Crabb 
. Bowdler; 


{ bo ] 


(I. c. 11) Pleadings in Inferior Courts. 
Not ſaying Infra Juriſdictionem. 


1. ERROR of a judęment in Litchfield again/? an heir, who "om J. 502, 

pleaded Riens per deſcent ; the plaintitt replied Al/ets, but 3 
4·ũ net ſay in what place, or that the aſſets were within the my Carrington. 
diclion of the Court, but the Jury found aſlets, and gave no colts 0 2 = F. 
| g 2 | and | 


60 Error. 


alfets, and and damages to the plaintiff; and adjudged, that the judgment 


becaule the was erroneous for both theſe cauſes; but per Doderidge ]. 
plaintiff did ; : 3 3 

not be though the aſſets is not alledged by the party within the juriſ- 
the place dition, yet if the jury find it to be ſo, it is ſufficient. 2 Roll 


of effet it Rep. 48. Mich. 16 Jac. B. R. Brown v. Carrington. 


was held 
ill. and the 
judgment was reverſed. 


Keb. 392. 2. Error to reverſe a judgment in the Palace- Court, where the 
1 plaintiff declared that the defendant was indebted to him apud South- 
frey, S. C. wark infra juriſdictionem Cur” Oc. in ſo much money upon a contract 
and per Cur. for @ ceto; the error aſſigned was, that it did not appear that the 
ee contract was made within the juriſdiction, but only that he was 
appear that indebted, when a debt is ſo every where, but it nt appearing 
the ſale was here the contract was made they have not intitled themſelves to 
out of he the conuſance, and this was held error. Sid. 87. pl. 2. Mich. 14 
zuriſdiction, 6 
vet they will Car. 2. B. R. Godfrey v. Saunders. 


not intend | 
it within it or any other inferior Court; for the ſale which is the confideration of the aſlumpylit m:/3 
67 inquired of, Vb. cb cannot! be by the inferior Court. | g 


3. Error of a judgment in the Court at Hull, wherein the 
plaintiff declared, that in cor/ederation the defendant in ſuch a place 
infra juriſdictianeni Curie, had promiſed to pay ts the plaintiff ſo mucy 
per yard, he the ſaid defendant promiſed to deliver to the pam FL 
many yards of 1 which he had not done, and the error aſſigned 
was, that the delivery is not laid to be at à place infra juriſdictionem 


Curiz, and in truth there is no place at all, and for this reaſon 
Twiſden, being only in Court, held it erroneous, Vent. 2. 


Mich. 20 Car. 2. B. R. Heely v. Ward. 
4. Indebitatus aſſumpſit infra jurijdittionem Curie for wares 
ſeld, there was a verdict and judgment for the plaintiff in the 
Court of Carliſle. Error was aſſigned that it was not alleged 
that the wares were fold infra furiſdictianem, for that is the 
contract on which the aſſumpſit ariſes, and for this cauſe the 
judgment was reverſed. 2 Jo. 230. Mich. 34 Car. 2. B. R. 
Wallis v. Squire. | 
Id 244 F. In treſpaſs for taking his goods; the defendant juſtified, 
1 for that time out of mind there was a Court in Morcęſter held coram 
thereof fay:, ballivis &c. and that a plaint was levied there in debt, and plaintiff 
that upon counted that defendant being indebted to him infra juriſdiftionem 
thele excep* c. promiſed t9 pay &C. whereupon taliter proceſſum fuit; that 


Lions to the 


plea judg- Afterwards, (viz.) 2 Octob, &c. confideratum fuit; &c. and lo. 


ment was juſtifies by 2 warrant on the judgment; the plaintiff replied, De 
SE Injuria ſua propria abſque tali cauſa abſque hoc quod habetur 
dant {but it aliquod tale recordum &c, and upon demurrer it was adjudged 
© 61 ] that the plea was ill, becauſe the defendant did not allege that the 
ſeems thisis cauſe of action did ariſe infra jurydittionem &c. It is true, the 
at” > "mary declaration in the inferior Court is recited in this plea, wherein it 
de {for tz: is alleged to be infra juriſdictionem, but what is — 

| eclara- 
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Error. 


declaration there is not traverſable in this action here, but on! 
that which is alleged in the plea here, that the cauſe of ac- 
tion aid ariſe within the juriſdiction, becauſe that only which is 


alleged in the plea is traverſable. 3 Lev. 243. Mich. 1 Jac. 2. 


C. B. Adney v. Vernon. 


the replication being good, and the plea ill, and the replication not ſnewing that the plaintiff has uÞ 


cauſe of action, he ought to have judgment. 


6. In treſpaſs of taking his cattle, the defendant juſtified under a 
plaint by J. S. againſt the now plaintiff in the County Court for a 
debt of 395. 11d. and that ſuperinde taliter proceſſum fuit, that T. P. 
the plaintiff in thut piaint recovered &. and thereupon guoddam 
præceptum emanavit per quod the ſheriff commanded the plaintiff to 
l-vy the money Sc. and upon demurrer to this plea it was adjudged 
for the plaintiff. iſt, Becauſe the judgment was plęeaded in an in- 

rior Court, not being a Court of Record, with a taliter proceſſum 
/uit, when the proceeding ſhould be ſet forth at large. 2dly, It is 
not ſet forth that the debt aroſe within the juriſdiction. 3dly, It did 
not appear that the precept was awarded by the Court, it being only 
{aid that quoddam preceptum e Curia cmanavitper quod the ſheriił 
commanded ; whereas the ſuitors are judges, and it ſhould be 
per quod præceptum per præfat. Cur. directum fuit &c. 2 Vent, 
ico. Mich. 1 W. & M. in C. B. Pinager v. Gale. 

7. Error of a judgment in Exceſter Court, where the plaintiff 
declared on two promiſes, (viz) on an indebitatus aſſunipſit and quan- 
tum meruit ; the indebitatus aſſumpſit he alleged to be infra juriſ- 
diftionem Curiæ; but the worus adtunc & ibidem were left out as 
to the quantum meruit ; the judgment was reverſed. 5 Mod, 78. 
Mich. 7 W. 3. Cudmore v. 1 ripe, N 


(I. c. 12) Error in the Judgments in Inferior 
Courts. 


4. A JUDGMENT in the Court of Helſton was reverſed, 


becauſe it was not ſhewn what Court it was, nor by what 


title held. Cro. E. 185. pl. 6. Irin. 32 Eliz. B. R. Lucas v. 
Doane. | 
2. Error of a judgment in Lynn Regis, for that the Gurt was 
held before the mayor and F. H. and two other capital burgeſjes, and 
the parties being at iſſue, the cauſe was tried, and a verdict for 
the plaintiff, and that the /aid F. H. who was one of the judges was 
alſo one of the jury; the deiendant pleaded in nullo eft erratum, 
which was a confeſſion that he was one and the fame perſon, and 
for this cauſe by aſlent of the defendant in error the judgment 
was reverſed. Cro. E. 850. pl. 5. Mich, 43 & 44 Eliz. B. R. 
Mickell v. Woodroffe, 
3. Error of a judgment in aſſumpſit in Tewkſbury-Court, 
F 3 where 


= 
4 | 
? 
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14 
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plaintiff) 

though they 4 
agreed the H 
replication 1 
to be ill by EY | 7 
reaſon of | 

the double = 
traverſe; but 


— 


Noy, 40. 

Woodroffe 

v. Miche!l, 

S. G ad. 

j idged to be 

error, and | 
zudg:rent 4 
was reverſed. 


61 7 


Error. 


whers the jury gave a verdi for 8 l. damages, and 2 d. cls, and 
the judgment was entered that the plaintiſf hui recover his damage: 
aſſeſſed by the jury ts 81. and atjo 20 S. for coſis de increments, omitting 
the 2 d. given by the jury for coſts, and for that cauſe the judg- 
ment was reverſed. Yelv. 107, Mich. 5 Jac. B. R. Haines v. 
Guies. 

4. Error aſſigned to reverſe a judgment in an inferior Court 
was in a centinuance, which was ad proximam Curiam, viz. 
16 die, whereas the Gurt was not held an that day but on the 26th 
day. The judgment was reverſed. Sty. 97. Paſch. 24 Car. 


- 


B. R. Pay v. Paxted. 

5. Error of a judgment in an inferior Court; the error aſ- 
ſigned was, that the Court was ſaid to be held an Saturday the gth 
of November, whereas the Seturday on which the Court was held 


was not the gth, but the 71h day of November, and fo there is no- 


Court all-ged to be held ; for there was none held on the gth, 
and judgment was reverſed, niſi. Sty. 122. Trin. 24 Car. Pim- 
ley v. Robinſon. 5 | 

6. Theſe errors in the record were aſſigned to reverſe a judg- 
ment given in the Court of York in an action of dt. 1ſt, That 
the ſum of the judgment is in figures. 2dly, The ſum recovered is 
in fgures; and for theſe errors the judgment was reverſed niſi &c. 


Sty. 187. Hill. 1649. Jenkinſon v. Porter. 


See Action: 
(U) pl. 20. 
S. C. but 
not S. P. 


7. Error of a judgment in an action of delt, on a bond in Rip- 
pon Court, becauſe it was entered on ihe record, aſſid damna ultra 
mijas & cuſlagia ad 101. and does rot Jay, occaſone detentionis de- 
biti, or occaſione preditia, and the judrment was quad rectiperet 
damna predifta and did not Jay per ;:eratores fed, but the judg- 
ment was affirmed. Vent. 5. Hill. 20 & 21 Car. 2. B. K. Baines 
V. Biggerſdale. 

8. In aſunitſit in an inferior Court the confideration was that the 
plaintiff ſhould ſalicite a care 1 Chancery fir him; the judgment 
was reverſed for want of jurijdietton, and becaule it was de 
in miſericardia & capiatur. Vent. 28. Palch, 21 Car. 2. B. R. 


Berkly v. Paine. 


(kx. e) V bat Things ſhall be Error in the award- 
| ing of Precejs. 


Fr. ITY an acbien in an inferior Court after iſſue joined a contin - 
ance is made ad proximam Curiam tenendam juch a day &c. at 

which day venerunt partes prædiclæ &c. Juper quo a venire facias 
is awarded fer a jury XC. and it is re ſaid it was awarded by the 
Curt, or ad eandem Curiam; and though a jury 15 returned there- 
upon, and a verdict and a judgment upon this; yet this is errone- 
ous; for it may be that this was awarded out of Court, and 
then it is a void trial. Irin. 1649. between F/tgeraus and Drate 
adjudged 


JA 


f ta C 14 


fatu 
my. 
t1N 
of 
not 
Car. 
upor 
tratu 


D 


but e 
for t 


| VO «6 a. 


| faciat a Jury &c 


Error. 


7 


adjudged in a writ of error upon a a judgment in Exeter; Intratur 
16 Car. B. R. Rotulo 690. and fo after adjudged ſeveral times.] 

(2. But if the record be after itiue joined ſuper git ad iſtai cc 
dem Curiam, a venire facias &c. is awarded, it is good. Trin. 
i649. between Peard and Harris in a writ of error upon a judg- 


ment in Barneſtaple adjudged. 


* 511.0 


Intratur Mich. 24 Car. B. R. 


. K. had judgment i be ao azainfl O. who died; a ſer. fa i/Jued 


3 the county of $. 


he ſheriff returned R. tertenant. An 


elegit was en tered in _ roll thus, VIZ. L legit bi liberari me- 


dietatem omnitm terrarum I tenement;rum in com” S. tenend* Te, 


guouſgue, but left out quæ fuerunt pred . And for this judg- 
= was rever{ed quoad adjudicationem eee upon the 


clegit, and yet the writ of elegit icſcif and tie return were well 
in that point; but where the roll is faulty the writ will not help. 


Hob. go. pl. 122. Mich. 5 Jac. Keere v. Owen. 


(I. 9 1 


24 p 8 : 
(I. FY an inferior Court if the parties are at iſue, and thereupon 
as 1 

Proc cefs 1s AXUAY: {od 12 the ferje nl of fre MACE (t NUMming DIS 

name) and minifter Curic pred” Gt 1ecUnaum eonfeie tudinem Venire 
and at the da iy of the rey ad quem diem præ- 


-—27 


P74 F777! 11 Th „ C7{? e prodic 7 2 wit; ut 7.4 4 5 


atus fer viens ad cla bam. 

mg his name) miſit Præcettum 22 pra =p ei in forma pred” dirce- 
tum in omnibus executum © returnatunt &. this is a good return 
of the jury and award of proceſs; for the naming of him is 
not neceſſary, for it appears that the officer did it. Trin. 14 
Car. between Bellamy and Davis adjudged in a writ of error 
upon a judgment in Exeter, this being af ned for error, In- 
tratur Hill. 12 Car.] 

2, In an offje upon an ous of nul tort QC. if it be enierca 
7% fulda juratores Denen 8 e N Nn Veneruiit pon the 
wbeas corpora returned, 9 co 22 eralt, mn fuit greed © vicecomes di- 
trinnat juratores, & « offonat deeom tales, though it is rot entered 
quot juratores non venerunt, nec quot juratores dene unt nec grad 
4 ſa remanet capienda, becauſe a full jury did not appear z yet it is 
not erroneous. Mich. 48, 39 Elz. B. R. between Blodevell a and 

Edward per Curiam. ) | 
[3. If in an affije it be entered quod quidam Jura tnres habuerunt 


dium & quidam non, 14e9 dil remanet capienda this is not good, 


but erroneous, without ſhewing quot habuer unt viſum & quot not, 
for that it may be lix had the view, which had been ſufficient. 


15 H. 7. 16. b. F1 R. 3. Mich. 38, 391 Eliz. B. R. in Blod- 
well”s Caſe agrecd.] 


cs, and the Entry of © 63 ] 


 Cro.F.e-9. 


pl. 34. . 
reſolved to 
be error. 


* Br. Error, 
pl. 85. cites 
S. C. and 

if 10 have 
had the 
view and 

2 have not, 
yet thoſe 2 
are quidamy 


and yet not caiffe ſufficient to make the aſſiſe remain; but if it had been quod remanſit aſſiſa pro 


F 4 
7 Fitch. Error, pl. 48. cites Mich, 1 R. 3. 4. 


de fectu 


= | -- . 


\ 


defeQu viſus it had been good, and alſo it is uncertain and repurnant, quod juratores compa» N 
ruerunt & quidam nen venerunt, ani therefore judgment was feverſed. Br, Aſfiſe, pl. 85 . 
cites S. C. Ii 
(4. In an action in an inferior Court, if the parties are at TC le, or 
F and thereupon it is entered upon the record idea venit inde jurata fat 
Ke.. and a jury is thereupen returned, and it is net expreſſed out of 5 
* Fol. Seo. what place the jury ſhall come; this is (*) erroneous. Mich. 9 wo 
—— Car. between alle and Coppinger adjudged in a writ of error alu 
upon a judgment in the new Court of Marthaltea ; and the judg- Fac 
ment reverfed accordingly ; for this is a new Curt: by letters E 
patent, and hath a limited juriſlictis ; and therefore though this Oo 
is the courſe of this Court in Banco, yet it is not good in fuch oF 
inferior new Courts, where the Court hath juriſdiction for 12 B. 
miles from V\ Eitehali.} this 
[5. If an inqueſt 2 97 office be awarded in this manner, ſcilicer, | the 
Venire fac 1s 12 Cc in an inferior Court, as in Norwich when a 21 ] 
verdict is for a p' aintiff, if a venire ſacias 12 &c. be awarded by pon 
the cuſtom to inquire de. vera debito, this is good. Hill, 11 Car. YT 
B. R. between Laren and Smith adjudged in a writ of error, 
Trin. 11 Car. B R. between Slater and Bevis adjudged in a writ [ 
of error out of Exeter.] | | and 
EF 64 1 6. In an action in an imferizy Court, if the parties are at iſſus, * four 
and thereupon it is entered upon the record ides proeceptum "uit does 
. 8, ſervienti ad clavam quod venire faciat hic ad proximam Cu- hel 
riam ſuch a day tenendam &C. durdecim & c. per quos &c. & qui Luc 
; nec & c. ad recogne;cendum &c. quia tam &. and that at the day * 
the ſerjeaut retur ned his precept fo to him directed, una cum quodan [ 
paneilo de nominibus juratorum in omnibus ſerditum & executum rs 
prout ei præceptum fuit, and thereupon the jury appears and tries the 1 
g iſſue for the plaintiff; this is not good, becauſe it does not appear nes 
8 5 of what place the venue came for though it be the courſe of the FENG 
Common Pleas and King's Bench, that have a general juriſdic- WAI 
tion to enter it with &c. yet inter Courts that are limited for 
ought not ſo to do; for no writ of diminution or certiorari lies Shu 
to ſuch inferior Courts to certify the venire facias, and therefore FO 
if it be not ſhewed in the record from what place it was 
awarded, it may be miſawarded; and yet there ſhall not be | 
| any mcans to reverſe it, becaule it is erroneous, Mich. £1 
| | 9 Car. B. R. between Cawdwell and Nun per Curiam, in a writ this 
| of error upon a judgment in Norwich. Intratur Tr. 9. Car. Pal. gs 
10 Car. B. R. between Naiſan and Cats ſon adjudged upon 4 the 
writ of error upon a aue gment in Norwich, in two actions, 85 
Intratur I rin. 9 Car. Rot. 862. and the judgment reverſed ac- Ben, 


cordingly. Faſch. 11 Car. B. R. between Richards and Hance 10 ( 


| adjudged. Intratur Tin, 10 Car. 720. ] writ 
| 7. If upon an 1//ue in a Þorough Court a venire factas is award- Dur 
ed de burgo, and does nit ſay injra jurijdic/ionem Curie, yet it is 1 

Haus. 


good, for it ſnall be intended all onc. Mich. 9 Car. B. R. between 


! 

| . 

| ; N. oble judg 
| 


Error. 


Noble and Tonny adjudged upon a writ of error upon a judgment 
in Reading. Intratur Trin. 9 Car. Rot. 1377.) 

[8. Don a venire facias to try an iſſue, if the ſheriff returns 
but twenty-one, ſixteen of which appear at the niſi prius, and a 
tales is there awarded de circumſtantibus, and the iſſue tried, this is 
erroneous, for that he hath not returned twenty-four, for though 
the venire facias is per duodecim legales &c. yet the order hath 
always been to return twenty-four, and inaſmuch as the venire 

Mich. 7 Jac. B. between 


facias is bad, the tales is alſo. 
Evans and Filpot. Paſch. 7 Car. B. R. between * Sainthil and 
Stocker adjudged in a writ of error, and judgment reverſed ac- 
cordingly. 8 Car. between Taylor and Naniy adjudged in 
B. R. Paſ. 11 Car. B. R. between Hurſan and Hame adjudged, 
this being moved in arreſt of judgment. ] 


the Juſtices of both Serjeant's-Inns, the greater part conceived that it was aided by ſtat. 
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* Cro. C. 
323. pl. 11. 
Sankill v. 
Stocker, 

S. C. three 
Juſtices con- 
ceived, that 
atter the 
trial had 

it is but a 
miſreturng 
Which is 
aided by the 
{tatute 18 
Eliz. and 
upon confe - 
rence with 


18 Eliz. and 


21 Jac. and though it was by two of the tales it is not material to the parties, but only to the 
jurors who loſe their iſſues; and judgment accordingly.———]o. 245. pl. 4. S. C. and judgment 


eccordingly, 


ſq. If upon the venire facias twenty-four jurors are returned, 
and pon the habeas corpora the chriſtian name of one of the twenty- 
four is miſtaken, ſo that he is by intendment another man, hut hs 
does not appear, and a tales is granted and a verdict ; this 15 
helped by the ſtatute. Paſch. 11 Car. B. R. between Creed and 
Lucking adjudged per Curiam. Intratur Trin. 10 Car. Rot. 
2178, -* | | 


[10. So if an Ve be joined between a denizen and alien, and a 


venire (*) facias is awarded, and the eri returns twelve dent- * Fol. $21. 


with eight denizens are ſworn of the inqueſt, who try the iſſue; this 
js erroneous ; for there ought to be fix denizens and ſix aliens, 


Zens and twelve aliens; and but four aliens appear, and they four ne 
See 2 aWKk. 
Pl. C. 419. 
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which ought to try the iſſue; otherwiſe the trial ought to remain car. 43. f. 


for want of jurors. 
Shillinge. This moved in arreſt of judgment, and after a new 
venire facias granted for this cauſe per Curiam. ] 


[11. If an ue be joined in Durham upon a ſuit there, and upon 


this proceſs is awarded ideo preceptum eft Sc. duodecim &c. per 


guos &C. qui nec &. this is good, without ſhewing of what place 
the venue comes, for this is a county palatine, and they have a 
general juriſdiction within the county, as the Court of King's 
Bench. hath here; and therefore it is good as in Banco. Mich. 


10. Car. B. R. between Rawlandſon and Simpſon adjudged in a 
writ of error upon a judgment before the Juſtices itinerant in 
Durham, and the judgment affirmed accordingly. Intratur Hill. 
9 Car. Rot. 201. Mich. 10 Car. B. R. between Miller and 
Manwaring per Curiam accordingly in a writ of error upon a 
judgment in Cheſter, Intratur Irin. 10 Car, Rot. 321. Paſch. 

| | L 7 13 Car, 


Paſch. 9 Car. B. R. between Alleway and 34. &c. to 
the end of 
that chap- 
ter. — See 


tit. Trial (P. c) pl. 2. S. C. 


= 
17 
pn. 
3 
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13 Car. B. R. adjudged in a writ of error between Ripper ana 


Rampton.] 
C12. If an ue be 75:ned in an inferior Court, ſcilicet, a Court 
of a borough, and thereupon it is entered 7des preceptum quod ve. 
nire factat 12 &c. fer quss &c. qui nec SC. and that the bail re- 
turned Preceptuee debito mods ſeruitum & executum cum pancl!; 
12 Juratorum de wvicineto burgt & villa prædictorum eid' annex ; 
whether it be good. Mich. 10 Car. BE. R. between Oakes and 
Chap!iyn dubitatur, in a writ of error upon a judgment in Ipi- 
wich. - Intratur Trin. 10 Car. Rot. 775. But Paſch. 11. the 
judgment was reverſed for this cauſe. 
For per 13. Ale againft tenant for life of a in three vills, of which 


1 tw? were frauch. 655 and the Pheriff ſont to the bai. "ff of the Fran- 
e ther 


hadreturned chiſe to make all the array, who did it accordingly, woere the ſheriff” 


none of the ought to have made the panell as to the th ird vill which was guildable, 
hundred, and the aſſiſe paſſed for the plaintiſf ac without chal enge, by which the 
T 11 plaintiff recovered, and he in reverſion, who could not have chal- 
without ex- lenge to 1he array, broug ht writ of error, and aſſigned this matter 


for error, and becauſe it wos nit chall Leng Ted, and is matter which is 


ror does u 
Fe. Br. ner apparent, therefore dhe judgment was armed. Br. Error, 
Ibid — . J cites 3 H. +4. 6. 


And if the h 
meriff had been brother of the plaintiff, or had impannelled the brother of the plaintiff, and the 


atliſe pafied wi thout challenge, error lies, not of it ; per Rede. Nota, and it ſeems by the Cafe that 
the ſheriff ouzht to have made part, and the batiif the reſt, and not one the whole. Br. Ibid. — 


Br. Pannel, pl. 1. cites S. C. 


14. It was al ſigned for error, becauſe at the day of afl a pane! 
was returned, and the aifije did not appear, and upon the panel ng 
enten was made, nor any inrolment, and the Court held this 
no d.ſcontinuance, though nothing was indorſed upon the panel. 


Br. Error, pl. 52. cites 11 Hl. 4. b- , 68. 


Yelv. 57. 15. After a habeas cor para Wi ih miſt prius awarded, a ſuperſodeas 
An. 

3 C t awar ded to the fherij irf to ſtay the return it; but yet he re- 
ad; deed turned the Writ of habeas corpora at the aſſiſes, and there upon the 


trial twas had, and judgment accordingly. It was held to be 
error, and judgment reverſed. Cro. J. 43. Mich, 2 Jac, B. R. 
King's Cass. 

, 


(M. c) In Verdicis. 


[ 1. IF. a judgment de given by nihil dicit in an inferior Court, and 


the record is returned that the torit of inquiry of "damages Was 

per ſacramentum proborum & legalium, and not hom: num; this is 

erroneous. Hill. 11 Car. B. R. adjudged in a writ of error, 
and reverſed accordingly. Intratur Trin. 11 Car. Rot, 1153) 

[2- If in a writ of error it be certified that the Jury wha tried 

the iſue dixerunt pro qurrerite &c. this is erroneous, for that it 

ough! t to = certified | in the preſe nt tene, as it was at the time of 


1e verdict given; for when it is dixerunt, it is not known when 
the) 


Others 


6. 


jor 20 


"yy 7701 4 
6005 
I 
Ullra © 
admin; 


the fr 


JUd7zme 
Judgme, 


debt : 


1 
—— 


Error. 


they gave their verdict, and it may be a ling time before the iſſue. 


It was ſo 1 in B. R. in a writ of error upon a judgment 


in Bar nſtaple.] 


[3. $9 in a writ of error if the record be certified, that the 
Jury afſiderunt damna to {p much &c. this is not good. Trin. 


8 Car. B. R. between Booth and Rowe 2 adjudged in a writ of 


error, and the judgment given in an inferior Court reverſed for 


this cauſe. ] 
[ 4+ If in treſpaſs the place where &c. be aſſigned to be parcel cu- 
juſdam peciæ terre & cam feſati, Anz lice ditch, ” naw 
cuidam mefſuagis docat' Fal. Jo YL, the place & c. and th 2 defendant 


pleads as t9 all the trefpals in 400 in quo © Wc preter in predifta 
pecta } ſpate predict fteri 7 (1p pojit Net ouilty, and de hoc penit ſe ſu per 
patriam, WW J. crons muter, & * quo 25 445 am tranſoreſſionem 1 
pred: ca pecia / Vati 2 ads d / cial jr a rs upon which the 
1 11 
plaintiFF takes i 12 alſo, ana tiie 71 2 "find the 4 e FL ned upon [ie 
77 fication for 12 P4077, 4 + 27 4 22 not ng Fe of the ether 7; 1e, 
and after Jud: ment is given for the plaintiff, this is erroneous ; 
for theſe were two ſues for parcel of the place where * &. 


might be parcel of tie piece of land, and other parcel cf the 


Fitch, and not parcel of on piece of land; and the hoc ought 


to inquire of all the iſſues joined, otherwiſe they do not well per- 
form the command of the writ of venire a Trin. 9 Car. 
B. R. between Mergan and Stint 1 in Camera Scaccarii 
in a writ of error, din the firſt judgment reverſed accordingly ; 
and there the Cale was alſo, that there were three iſſues, ſcilicet, 
the fre, not puilty for taking of bricks Ec. and the jecind, 75t 
ruilty as Les 1s alledped, and the third, upon the juſt fication, and 
the jury joy; as ta the fir/? ue inter tart 's preditias in forma 
p redifia juntlun, for the pl a = FRF quoad | (ecund! nn excitum ſuperins 
in forma prædlicia Junetum for the planti aj; „ where the iflue upon 
the juitification was the third iſſue; and for this alto held per 
Curiam not good.) 

O5. In an action upon the caſe g an adminiſtrator upon his 
cn premi/e ta pay col. due by the inte/late, and non afſum p/1t 
pleaded ; if the jury find that he framiſed to pay 30 J. part thereof, 


wid find nothin? cgucerhing the reſt, ayd judgment 1s thereupon 
given 5 tnis 15 1 Trin. 21 Car. B. R. between Kitch- 
inman and the Bijhep of Offery in Hibernia, in awrit of error upon 


a jd it in a ; and this reverſed for this Cauſe among 
others. Intratur Hill. 13 Car. Rot. 1141. 


[ 6. In debt gain? an adim:inifratar uf. a promiſe y the 8 tte 
7 * 2001. if the de fendant pleads fi ur judz men ara; nl Dim upan 
1 4 
c gatlons, one of. 200 J. ts A. the ſecond of 2161. to B. the : third ” 


boo/. to C. the for. rth of 109 /. to D. and that be bath not ajits 
ultr 4 Ly 1; / 1ch {5 liable 10 th e jaid j. dg me! Jy and F,. hat he hath Fall 


aumniftered præter t! be ſald 5 l. to w ich _ ia entiff replies as to 
the Arb ud! gment, that the defendant ! pad 2 aid to A. 100 . of Ms 
Jud; ment, aid that A. would-accept 20 J. mare in fatisfation of his 
Judgment, but that it is kept in force by ps 'd to d. cel e Him of bis 
dilt ; ; and jo he pleads alfo as to the ſecond and third judgments, 


and 


66 


See Trial 
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"4 
at 
"f 


67 Error. 


and as to the fourth judgment he achnotoledges it 15 in force not ee 

* ſati sid; but he farther ſays, that ail the money to the ſuid . f * 
1 2% C. paid, and by the agreements afarejaid to be paid with the 100 J. + 

n recovered by the aid D. ainunted to 6g1/7. 5s. ard that the defen- , : 
' dant hath aſſets ultra this, & hoc petit quod inquiratur per patriam, * 

f enen ſiniliter: and 5 ; J gui! 
& deſendens ſimiliter; and the defendant rejoins and traverſes the 75 
fraud all:aged by the plaintiff, upon which there are three ſeveral 55 

whe 


iſſacs joined, and the jury find the three i ſues joined upon the fraud F 
for the plaintiff, and aſſeſs damages to 310 l. and 40s. ceſis, and 408 
do not inguire of the ether iſſue, ſcilicet, whether the defendant 


| hath aſſets ultra the 6911. 5s. which is acknowledged by the wo 
6 plaintiff, ought to be paid without fraud upon the judgments; 8 : 
x but judgment is given upon this verdict for the plaintiff, to dans 
; | recover the damages and coſts de bonis teſtatoris ſi; &c. and tt | _ 
| non, for the coſts de bonis propriis; this judgment is erroneous, es 
N inaſmuch as the jury did not inquire of the ſaid iſſue, nor find ; 
; | any aflets in the hands of the defendant. Trin. 9 Car. B. R. 8 F 
Intratur Hill. 7 Car. Rot. 571. between Creyden and Otware ad- Fr 
| judged, and the judgment given in Banco reverſed for this gra: 
| caule.} F 
© [7. In a quare impedit again/? the patron and incumbent, if an bs ; 
1 1//4e be joined upon the plea of the patron, and another iſſue upon the B. 
plea of the incumbent, and the jury find the iſſue againſt the patron ; 
' fer the plaintiff, and find nothing of the other iſſue, and notwith- 3 
; ſtanding judgment is given for the plaintiff, this is erroneous. | as 
| Paſch. 11 Car. B. R. between Burnet and Bleverhaſſet adjudged 1219 
1 in a writ of error, and the judgment given in Banco reverted ac- = 
| cordingly. Intratur g Car. Rot. 977. | Cl 
; (8. In a writ of dawer, if upon ne unque ſeiſie que dower , 
| | pleaded, the jury find for the plaintiff, and give damages to the Ms” 
: plaintiff, and do net jina that the huſband died ſeiſed, and the Court 1 
* foi. sog. give judgment accordingly for the (*) damage, this is erroneous. 7 . 
—— Hil. 11 Car. B. R. between Hadgſou and Cromer adjudged in 1 
'two writs of error upon the judgments in Lynn, and the judg- Bot 
ments there given reverſed accordingly. Intratur Hill. 11 Car.] 2 
Sry. 290. [9. But nota, that ſuch judgment for the damages only was re- Res 
— - nu. | * werica, becarſe it is given by the force of the ſtatute ; but the judg- that 
„ Roll Ch, Ment ts recover her deer of the land, being at common law, lord 4 
Ji hee mt rever/-d per Curiam, they being ſeveral and diſtinct judgments 3 — 
Je between Tc and Athins.” Trin. 13 Car. B. R. between He and e 
16%. — Ackins, Intratur Hill. 12 Car. Rot. 759. But note, the judg- again 
A168. C. ment there was nat given upon a verdict, but judgment given tho 
— d for the land by default, and a writ awarded for the damages, but the 2 
not averrcd that the baron died ſeiſed or found by the jury; but Silly 


'F.v . . Juſtice Jones after ſaid to me, that this was not to be taken for 

Os a precedent, becauſe it was given upon the letter of the King. 
1 68 10. Waite againſt J. N. yar waſte in a hall price 10 5. and in a 
| kitchen price 12 5. and in a parlour price 145. and the jury upon 
| no waite pleaded ſaund waſte in all to the damage of 20 5. and did 
14 | nt fever the damages, and yet the plaintiff recovered per Judiciun 
| C014 


udg- 


, but 


U pon 
14 44 


u 


Intra 


Error. 


contra it ſeems in detinue; for there the judgment is to recover 


the thing if &c. and if not ſo much damages &c. Br. Walte, 


pl. 1. cites 18 H. 8. 1. 

11. In treſpaſs brought by Roſſe for breaking of his cloſe, and 
beating of his ſervant, and carrying away of his goods; upon not 
guilty pleaded, the jury found this ſpecial matter, viz. That Sir 
Thomas Bromley, Chanccl:or of England, was ſeiſed of the land 
where &c, and leaſed the ſume to the plaintiff and one A. which A. 
aſſigned his moiety to Cavendiſh, by wheje commandment the defendant 
entred. It was moved againit the verdict, that the ſame did not 
extend t9 all the points in the declaration, but only to the breaking 
of the cloſe, without enquiry of the battery &. And for that 
cauſe it was clearly holden by the Court that the verdict was 


void; and a venire facias de novo was awarded. 3 Le. 83. 


pl. 123. Mich. 26 Fliz. B. R. Roſſe's Caſe. _ 

12. Treſpaſs of aſſault, battery and wounding; the defendant as 
to the wounding pleads not guilty, and guoad reſiduum juſtified by 
warrant to arreſt, the iſſue was de jon tort demeſne, and as to that 
the jury found that he aſſaulted, beat and wounded him de ſon tart 
demeſne, but finds not any thing upon the not guilty by itſelf, but in- 
cluded it in the former verdict. Reſolved notwithſtanding the 


verdict was good. Cro. E. 854. pl. 16. Trin. 43 & 44 Eliz. 
B. R. Burper v. Baker. | | 


Ibid. 94. pt. 
137. S. C. 
in totidem 
verbis. 


13. Debt on bond and verdict for the plaintiff; it was moved 


in arreſt of judgment, that the verdict was ill, becauſe it was 


Jur' dicunt pro quer' without ſaying ſuper ſacramentum. Powel J. 


ſaid this is not aided by the ſtatute of jeofails, and judgment was 
reverſed (wherefore it ſeems it was in a writ of error quzre.) 
Comb. 49. Paſch. 3 Jac. 2. B. R. Hardy v. Upwait. 

14. A verdict ought to be full and direct, and not to find a 


matter prout patet by ſuch a deed or exemplification. 13 Rep. 


72. Trin. 7 Jac. Weſtcott's Caſe. 

15. Dower of Zoo acres of land, 200 acres of paſture, and 
100 acres of meadow. The tenant pleaded non-tenure. The 
jury found him tenant as to 320 acres of land, and as to the reſt 
that he was not tenant ; and the judgment that the demandant 
ſhould recover dower out of the 320 acres. Error was aſſigned 
that the verdict and judgment were for more acres of land than were 


| demanded. Per Curiam, land in pleading ſignifies arable only, 


and fince they are diſtinguiſhed in the count the verdict and judy - 
ment mult be reverſed in the whole. And upon its being moved 


again they ſaid that the demandant might have taken judgment for 


the 300 acres only, nulls repeftu habits to the reſt, and releaſed al! 


the damages. Vent. 260. 262. Trin. and Mich. 26 Car. 2. B. R. 
Silly v. Silly. 


(N. e) 


I. C. cited 


Error. 


(N. e) In Proceſs againſt Furor, and the Entry of 


* ſuch Proceſs. 


Lr. F JPON an ue joined in an inferior Court, if a venire facias 

be awarded to the officer to return 24 jurors, this is not 

good. Mich. 14 Car. B. R. between De Hunt and Stzere per 
Curiam. ] | 

[2. But if the venire facias be to return twelve, ind in the 

fame precept it is commanded habere corpora 24 to try the iſſue, and 


thereupon twenty- -four are returned, ah the iſſue tried by twelve of 


them, this is good; for the command habere corpora 24 is but 
a direction according to law, for he ought to have returned 
twenty-four upon the venire facias. Mich. 17 Car. B. R. be- 
tween Erneh and Sage per Curiam adjudged in a writ of error 


upon a judgment in Bidiford ; ; and the judgment affirmed. In- 


tratur Mich. 13 Car. Rot. 531.) 
[3. In a writ of error upon a judgment i in an inferior Curt, if 
the record be certified that an iſſue was joined, and that 12 &c. de 
vicineto de burgo & &c. and all duly done; but the names of the 
Jurors are not returned, though the uſe be to name them, yet it 
is well enough. Mich. 14 Car. B. R. between Tingholme and 
Skinner per Curiam adjudged in a writ of error upon ſuch judg- 
ment in the town of Boſton in the county of Lincoln; and the 
judgment affirmed accordingly. Intratur Irin. 14 Car. Rot, 


0. 
[4. If a venire ſacias awarded in an infe rior Court be to the of- 


Raym. 417- ficer of tne Court quod venire faciat 12 &C. per quos rei veritas me- 


® Fol. 804 


lius ſcire, not ſcire paterit, this is erroneous z though it was ſaid 
the precedents were both ways. M. 21 Car. B. R. between 
Ludlow and Edewsrth adjudged, and a judgment in Canterbury 
reverſed according ly. Vide the Statute of 35 H. 8. cap. by 
which is ordained the form of writs of vonite facias in the Courts 
of WW eſtminſter, and there the writ is (ſciri.) 

 ['5. If a venire Jacigs 1 in an inferior Court held by charter, be qun- 
rum quilibet habeat 4 !. terrarum tenementorum vel reddituum, this. 
is erroneous ; for the ſtatute of 27 Elix. cap. b. extends only 15 
the Crurts at Meſiminſter, and not to inferior Courts; and there- 


fore the law in inferior C.urts is as it was before the ſtatute, 


ſcilicet 40 5. and it may be that there are not ſufficient jurors 
neg the juriſdiction that have 4 J. terre, and then there will be 

failure of juſtice, and they have not power in ſuch inferior 
RT to alter the form of ſuch writs. Mich. 21 Car. B. R. 
between Bond and Cartwright adjudged, anda judgment in the 
Marſhalſea reverſed for this cauſe 7 

[o. At a Court held in the city of York ; ſve A. and B. fheriſ}s 
of the () city of York) if the plaintiff de als res of a 1 taking 


certain goods apud civitatem Evor” ac infra jur. diflinem Curiæ, and 


upon not Zuilty Pony a Ventre facias is awarded to th « jerjeants 7 
4% 


awa? 
whic 
per 1 
jurat. 
upon 
n2ous 


rendu 
plaint 
witho 
tut, tl 
dant, . 
upon 


Error. 


e mace in the city, and miniſters of the Gurt to return 12 probys Ec. 
we + hell a dittorum vicecomitum, and they return a jury accordingly ; 
this is not a good award of the venire, for it may be the bailiwick of 

the ſheriffs extends beyond the city, as is uſual in ſeveral cities; and 
alſo this is not the form of returns in the Courts at Weſtminſter, 
and for that ſuch inferior Courts ſhall not be permitted to award a 
venire i! in other manner than our Courts here, though it be in 
-quivalent terms, but more ſpecially not in terms that are ambi- 
zuous and doubtful as to the extent of them, and the uſe to award 
à venire is, de vicincts civitat. 5, or de civitate, and not de balliva. 

ich. 22 Car. B. R. in a writ of error upon a judgment given 
at York adjudgcd, and the firſt judgment reverſed for this error. 
Intratur Paſch. 22 Car. Rot. 251. 

[7. In an action brought in an in erior Court in the town of 

S. and the ſtile of the arr; is Curia de S. &c. and the treſpaſs is ſup- 
pe 4 to be done apud S. in warda d: D. 1} nfr a A1 Curie, 


*f F*.-u 5 


the Count of the vill, which ono the ward, 3 the alle- 
gation before, that it was within the juriſdiction of the Court, is 
not made to limit the ward, or to imply that any part of the ward 
15 out of the juriſdiction, but is a cumulative averment for the more 
certainty, being mentioned before to be within the vill. Trin. 
1649. between Shephard and Parry adiudged in a writ of error 
pon a judgment | in Ludlow. Intratur Hill, 24 Car. Rot. 217.] 
[8. In an indifment for ſcandalous words agin/t the . queen mo- 
ther of France &c. upon not guilty pleaded, a venire facias was 
awarded ta the r at the aſjies 777 Devon to return @ jury, upon 
which the record is, tuper hoc ſuch jurors by name, tw elve jurors 


— 


per J. P. vicecomitem coiitatus Prædlicli i impaneti ati elecli tr: alt QI 


jurat: dicunt per facr a@rmentum ſum 9 de fen {ens ejt culpabilis XC. 


upon waich judgment | is given againſt the defendant z this is erro- 
neous, becauſe as this is entered, the ſheriff elected, tried and ſwore 
the juror, which he could not do. Tr. 23 Car. B. R. Plaiſes's 
Caſe adjudged in a writ of error, aad the judgment given againſt 
him at the aſlices at Exeter reverſed for this error 2 

[9. In an action of alſauilt and battery againſt ec, if ju; Igment > 


be given agaiuſt one by mhil dicit, and the other plea 1s to iſſue, and | 
1 


thereupon there is an award of a ve nire facias ad triandum exitum 


＋ 69 


70 J 
55 Y. 173, 
103 Ke . 
Jrooke is 
110! the 1e S. P. 


&c. and the award is 1:t tam triandum exitium 94am ad iuguirendum Wough by 


de damnis &c. as the ule is, and the jury find the ie for the plain- 


the 114 es, 


the year * 


WA and afſrſs damages; this 18 not erroneous ; for though it is good the term, 


policy to make the award tam ad triandum exitum quam adi inqui- 
rendum of the damages, becauſe it the iſſue be found againſt the 


plaintiff, r Cannot inquire of the damages againſt the other be 2 C. 


without fuch award made; yet if the iſſue be found for che plain- 
tit, then the dam; iges that the jury give bind the other defen- 
Cant, . this as to him is not an inqueſt of ofacc, but a verdict 
upon which he may have an attaint, and therefore the omitting 

OT 


an 1 1 utuber 
Ot _ roll, 


It {ee 


5; to 


238 H. 6. 30. 


760 | — - £ 


of the award in this caſe, the iſſue being found for the plaintiR, 
is not now material, and fo not erroneous, Mich. 1049. between 
Broads and Brooks adjudged, this being ſhewed for error in a 
writ of error upon a judgment in Banco. Intratur Mich, 24 
Car. Rot. 287.] | 

10. A writ of error was brought to reverſe a judyment given 
in the Court at Exeter, in an action of debt for rent. The errors 
aſſigned were, 1ſt, that the names of the jurors were not returned 
upon the panel. To this Roll Ch. J. anſwered, it is not neceſſary, 
3 it was the old way to do ſo. Sty. 154. Mich. 24 Car. 

non. 


— — | | | Ll | „ 
* Fol. 85. (O. What Judgment ſhall be giv thi 
Fol. 855. (O. c) 18 TJudgm e given in this 


Writ. 


Br. Error, [I. THE Court where the writ of error is, ought to give the 
Pl. 105. cites ſame judgment as the Fuſtices of the inferior Courts ought if 
S. C. they had not erred, as if the firſt writ be abated by judgment, if it 
Fitzh. Error, be reverſed in this writ of error, the judgment ſhall be, that the 
Ez cites Jefendant ſhall anſwer to it there where the writ of error is, for 
+ Br. Er- ſo the inferior Court ought to have done; ſo if judgment be upon 
ror, pl. 133. a bad writ, and error brought, and the writ abated, all ſhal} be 
> f reverſed ; ſo where the demandant is barred by judgment, if in 
ror, pl. -. Error it be adjudged no bar, judgment ſhall be, that the deman- 
cites S. C. dant ſhall recover ſeiſin of the land, for ſo the inferior Court ought 


F Br.Juril- to have done. * 38 H. 6.31. 1 1 H. 7.12, t9 fl. 6. 38. b. 


diction, pl. 


78. cites 21 || 21 E. 4. 82. Contra 9 H. 9 H. 6. 38. b.] 


: E. 4 81. S. Go ; 


» Br. Juriſ- [ 2. If judgment be given upon a bad declaration in Banco, and for 


} 4 J. w . 0 
. this reverſed in Banco Regis, the defendant ſpall anſwer to the decla- 


E. 4. 81. ration, though it be a formedon. * 21 E. 4. 82. 11 H. 4. 49. 
8. C. | | 


Br. Error, 3. In an aſſiſe, if a good plea in bar be pleaded, and notwitl- 


S. C. be put to an 
and adjudged, if it be reverſed in Banco Regis for the cauſe 
aforeſaid, the t-nant ſhall be put in the ſame ſtate as he was before, 
and the demandant ſhall be put to ſue on there if he will, or have a 
new aſſiſe at his pleaſure. 50 E. 3. 19.] 

Br. * [4- So if the tenant in the 77 action recovers in a writ of 

EG error, he ſhall be reſtored by judgment to the land. * 18 E. 4. 

+ Br. Dif- 11. And to the meſne profits, + 18 E. 4. 11. t4H. 7. 11. || 9 
ceit, pl. 30. H. 4. 6.7 ä | 


cytes S. C. : f i 
2 Br. Relation, pl. 44. cites 4 H. 7. 10. he ſhall not have action for the meſne profits ; per Keble. 
Br. Treſpaſs, pl. 425. cites S. C. but S. P. does not appear. 

Er. Rediſſeiſin, pl. 1. cites 9 H. 4, 5. S. C. | 


- E. . ſtanding the aſſſe is awarded at large, where the plaintiff ought 10 
; wer to the bar, and the afſiſe found for the demandant, 


15. If 


lis 


ſcire facias upon a judgment, 


Error. 


(5. If an outlawry be reverſed in a writ of error upon an in- 
any felony he ſhall be reſtored to the common law, and all 
that he hath laſt, for this cauſe. 11 H. 4.53] 


(6. If a man reverſes a judgment in a writ of annuity, he ſhall 
be re/trred to all that he hath paid after the judgment alſo. 11 H. 


4. 48.] | 
g (7. So he ſhall be reſtored to all that he hath paid by force of a 
11H. 4. 48. 

(8. In an action upon the caje for = if a verdict be found 
for the plaintiff in an inferior Court, and after judgment 1s given 
againſt the plaintiſf upon the declaration quod nil capiat per billam, 
and after the plaintiff brings a writ of error, where the judgment 1s 
reverſed for an error in the entry of the judgment, ſcilicet, for 
that it was zdeo conceſſum eft, for the word con/ideratum eff quod 
querens nil capiat per billam, the Court ought to give judg- 
ment either againſt the plaintiff or againſt the defendant, if upon 
the declaration and proceeding the inferior Court ought to have 
given judgment againſt him, ſcilicet, if the declaration be not 
good, the Court ought to give judgment againſt the plaintiff. 
Hill. 11 Car. B. R. between Delamore and Heſtins adjudged in 
a writ of error upon a judgment in Bath, and judgment given 
againſt the plaintiff accordingly, becauſe the declaration was not 
good. Intratur Trin. 11 Car. Rot. 900. |] 

(9. If the error be error in fact and not in record, as for in- 
fancy, the judgment ſhall be quod pro errore prædicto judicium 
prædictum revocetur, without ſaying & aliis in recordo. D. 
1. 2 M. 104. 10.] . 

(10. If a judgment be affirmed in Banco Regis upon a writ 
of error, the judgment ſhall be quod judicium redditum remanebit 


ſtabile in perpetuum. 21 E. 4. 44+] 


(P. c) Equity. 


How far Chancery will relieve after Error brought - 


I. A Petition was to the Maſter of the Rolls for leave to file an 
original after error brought to reverſe the judgment, but 
upon ſpeaking with an ancient officer of the Court he denied the 
doing it, and the rather in the principal caſe, becauſe the action 
being on a policy of inſurance, the plaintiff might bring a new 
attion if this judgment ſhould be reverſed. Wms's. Rep. 411 
Mich. 1717. Anon. | hs 
2. But in a qua. imp. or in an action againſt an hundred for 
a robbery where the 72 muſt be commenced within a limited time, 
or if the time had been fo far elapſed, that the ſtatute of limita- 
tons had been a bar if the judgment ſhould be reverſed, it would 
Vor. X. G | be 


71 
Br. Reſtitu- 


tion, pl. 28. 
cites S. C. 


1 


72 


F.. 805. 


com Platt's 
Caſe, 36. b. 
— Co. 3. 


Bo; ron 44. 


the defendant conſents that there ſhall 


D. 13 El. 497. 24. 


Eſcape, 


be otherwiſe ; per the Maſter of the Rolls. Wms's. Rep. 4tr, 
412. Hill. 1717. | 2 
And in the Caſe of a judgement Ly confeſſion, as in ſuch caſe 

e judgment awarded 
againſt him, ſo does he likewiſe by implication conſent to all thoſe 
means, without which the judgment cannot be effectual, and 
conſequently that an original ſhall at any time be filed, eſpecially 
if ſuch judgment was given as a groom money or other valua- 
ble conſideration; per the Mlaſter of the Rolls. W ms's. Rep. 411, 
412. Hill. 1717. | 

4. Otherwiſe where judgment 1s given upon demurrer or Ly 
default Sc. and there is alſo a difference where the omiſſion pro- 
ceeds from the ignorance, and where by the miſpri/ton of the clerk ; 
for in the former caſe it is not to be helped ; and that ſuch Jeave 
to file an original ought not to be given without very ſpecial rea- 
ſon as being injurious to the crown and the officer ; per the 
Mafter of the Rolls. Wms's. Rep. 412. Hill. 1717. | 

5. But where the omiſſion was occaſioned by the plaintiff's 
altorney being ill and diſordered in his head, anda writ of error was 
brought to reverſe the judgment, and bail given thereon, the 
Maſter of the Rolls gave leave to file the original paying the 
coſts of the error hitherto, and that the bail in error be diſcharg- 
ed, Wms's. Rep. 412. cites June, 1719. 


For more of Error in General, ſee Abatement, Amend- 
ment and Jeotailes, Court, Falle Judgment (B), 
Fine, Judgment, Nonſuir, Superledeas, and 
other Proper Titles. 


Elcape. 


(A) By Sufferance. 
What is Eſcape. 


[1. IF a man in execution be, ſuffered to go at large for a time 
cut of the caunty, and to return, this is an eſcape. 


C2. So 


*Y 


00 
ye 


i me 


80 


Cfcave, 73 


2. So if he be ſuffered to go at large for a time to any place ConPhu's 
* Eq - ” * 7 , _ * - OO by Care, . - 
within the county, yet this is an eſcape. ] — 
Boy ton 44. D. 13 El. 297. 24. 


(3. If a man in execution be ſuffered to go at large for a time Com. Platt's 


. . - ” rn 5. 8 
out of the county and to return, and this 2h bail or mainpriſe, her ee 
yet this is an ſecape, for he ought to be kept in are cuſlodia.] Boyton 44. 

| —D. 13 El. 


297. 2 


4. So it is though he be ſo ſuffered to go at large to any eng 48. 
place within the ſame county by Baſton for the cauſe aforeſaid. 5%, R 
Com, Platt's Caſe, 36. b. Co. 3. Boyton 44. D. 13 El. 297. 24. Sev : 

-ale, an 
there Coke Ch. J. ſaid, that hereafter they would confine them to be ſub ferris in arcta cuſtodia, 
and this will be a means to make them pay their debts, 


[5. If the ſheriff ſuffers him to go at large by ba/ton within Levin 2 
the ſame vill where the priſon is in the county, this is an eſcape. 8 4 
Hobart's Reports 273. [202] Viſcount of Eſſex Caſe.] in the town 

| | | though the 
deeper himſelf be wwith him, unleſs there be an habeas carpus is an eſcape. Hob. 202. Balden v. 
Temple. And a habeas corpus warrants no more than he be brought out of priſon only for 
ſuch particular purpoſe, and for ſo much time only as in judgment of law ſhall be convenient and 
neceſſary for the execution of the writ and no more, which in privilegiis odioſis muſt ever be 
Nrict. Idid. And a reſolution agreeable to this was taken at a meeting of all the Juſtices at 


ze Ld. Keeper's Houſe. Cro. C. 14. Mich. 1 Car. and ibid. 46 (Trin. 12 Car. S. P. 


6. If he who is let to mainpriſe in B. R. eſcapes, the marſhal Br. Pill, pl. 
ſhall not be charged with the eſcape; for he is not in ward, quod 35 
nota, per Cur. Br. Eſcape, pl. 13. cites 9 E. 4. 2. 

7. The marſhal /uffered one in execution to go at large, and an Ibid. iu 
action being brought the defendant jr/tified by the licence of the ni. 
Chief Fuſtice, and aſſent of the plaintiff himſelf for fo many days ; af- this Caſe is 
terwards the defendant returned to the priſon, and Twas in execution not law by 
again, after which the mar/hal then ſuffered him to go at large with- Prone: 
cut any new agreement. The plaintiff had judgment to recover BELT 
the debt and damages againſt the marſhal. D. 275. a. pl. 46, 

47: Paſch, 10 Eliz. Anon. 

8. The plaintiff at the inſtance of the Ch. F. agreed to inlarge | 74 J 
the priſener for certain days, jo that it ſhould not be prejudicial to his It is faid in 
execution Sc. The priſoner came back at the day and rendered m__ 
himſelf again to priſon, where he remained till the gaser permitted not lay by 
him to go at large (without any other conſent of the plaintiff.) common 


The plaintiff brought action of debt againſt the marſhal, and had * Perisnes. 


judgment to recover the debt and damages. D. 275. a. pl. 46, 
47. Paſch. 10 Eliz. Anon. | 

9. The deputy marſhal ſuffered one in execution t9 go inte Nor- 
folk for a certain time with a keeper ; in an action of debt brought 
againſt him judgment was given for the plaintiff, D. 278. b. 


pl. 5. Mich. 10 & 11 Eliz. Gawdy's Calc. 


G 2 10. A 


4 


D. 206. b. 
die and afterwards condemned in B. R. at the ſuit of a ſubject in a 
Hill. 19 dill of debt in cuſtodia mareſchalli, (quære by what means he was 


Fus. C. B. brought there to anſwer } and being brought in by hab, corp. cunz 
one's cauſa was remanded to the Fleet, and committed for the debt oi 
brougke the ſubject alſo. The warden, in oledience to a command of the Lt, 
debt againſt Treaſurer and Chancellor of the Exchequer, ſuffered A. to go into his 
. _ country with a keeper to collec! and levy his money, the ſooner to pus 
for the ei- the Queen's debt. The keeper brought back the priſoner (the 
cape of one Queen's debt not being ſatisfied) and the plaintiff brought a bill 
er HA of debt in C. B. againſt the warden upon this eſcape. Had this 
ot the Fleet commitment to the Fleet been good, which it ſeems it was not, 
ty the com- being by B. R. which has no authority to commit to the Fleet, it 
E ay not being their priſon, and had the debt of the Queen been ſatiſ- 
firerans Hed, before which the execution of the party cannot commence, 
Barons of the matter of excuſe above had not been ſufficient. For the com- 
ay mandment of the Treaſurer and Chancellor are not ſufficient 
judged Warrant to licence one condemned in execution to go with 
tat Moften keeper or otherwiſe at large; for the Queen herſelf cannot do it. 
W N D. 296. b. 297. a. pl. 24. Mich. 12 & 13 Eliz. Anon. 


againſt th ob" A: 
==” And ſo it was held by the opinion of all the juſtices of both 
e Fong it benches. Trin. 4 & 5P. and M. &c. Ibid, | 


ruled alſo, that if % command of the Barons at any day aſter the term the Warden brirgr any 
Frijener before them, this is an eſcape. Ibid. 297. a. marg. cites Trin. * 26 Eliz. Rot. 1343. 
where ſuch command by the Barons of the Exchequer to Anſhan, Warden of the Fleet, who ſut- 
fered one Darcet to go with a ſervant of the Warden into the country to ſatisfy the Queen the fooner, 
Manſer ſ the plaintiff ] in this plea recovered againſt the Warden upon demurrer. This laſt is the 
Caſe of Max SEHR v. ANNESLEY, Bendl. 238. to 245. where the reporter ſays he was of counſe! 
with the defendart, and cites the ſame roll, vis. Rot. 1243. but mentions the year as the “ 16. inſtead 
of the 26. as above.. C. cited by Hobart Ch. J. Goddb, 298. in Sir Edward Coke's Cafe. —— 
Ke:iw. 214. a. pl, 26. S. C. | | | 


11. The 79 delivery of a priſoner over by the old ſheriff to the 


new, as ſoon as his authority is determined, it is an eſcape in the 
old ſheriff ; per Periam. 2 Le. 54. pl. 76. Trin. 29 Eliz. C. B. 

in Caſe of Smallman v. Lane. | 
12. Inaſmuch as eſcapes are very penal to ſherifts, bailiffs of 
liberties, and gaolers, the judges have always made ſuch a benign 
and favrurable conſtruction, as the law will permit in favour ot 
ſherifts &c. and that every one may bear his own burthen, the 
Juſtices will not adjudge a thing to be an cſcape by any ſtrict 
1 3 Rep. 44. b. Mich. 33 & 34 Eliz. in Boyton's 
aſe. „ | 
5. C. & 14. J. S. was taken in execution by ca. _ by the bailiffs of a 
OY * liberty in Suffolk, by warrant of the ſheriff of the county. The 
the ame of bailiffs before the return of the ca. ſa. brought him ts Weſtminſter in 
Bor ron“ the county of Midaleſex, and from thence at the plaintiff's reque/! 
2 ro carried him to Lambeth in Surry, where he remained under their 
Axpzzws, Cuſtody till the day of return of the writ, when they delivered him to 
75 J the King's Bench according to the writ ; this, by the advice of all 

d ther iti : 5 

_ = the juſtices, _ adjudged no eſcape ; for they thought of nas 


a 
* 


ro. A. was in execution in the Fleet for the debt of the Queen, 


Eſcape, 75 


whatever county in the way or out of the way to Weſtminſter the was taken 


) 

& ſheriff detains or brings the priſoner, if it be before the r=-turn of „ 
3 | the writ, it is no eſcape. Mo. 299. Mich. 34 & 35 Eliz. Bur- js exc! ion 
ton v. Andrews. "I | dave hone 


c iſeorcoun'y 


where the common gaol is, or the office of the ſber ff or bail'f extends, and where the fheritf or bail. 4 


, has the c:ftoay of one in executi.n out of their franchiſe or county, 
* 15. A man was in execution for debt, and broke the priſon and Cry $39. | 
0 | eſcaped. The fberiff made freſh ſuit and retoot him. It was ad- ye" e 
1 judged in this Cafe no eſcape. Mo. 660. pl. 902. Mich. 33 & ing. — 
. 35 Eliz. B. K. Grills v. Ridgeway. | 1c 
5 Rige way S. C. held accordingly. | Gouldſb. 18, pl. 114. Anon. S. C. held accordingly. —+—<-- 
. 3 Rep. 52. a. b. Rigewaies Caſe S. C. held accordingly, 
, 16. If the ſheriff dies, and before another is made one in exe- 
Ne cution goes at large, this is no eſcape, for the priſoners were in the 
it cuſtody of the law till a new ſheriff made, and may be retaken in 
2 execution at any time after. 3 Rep. 72. b. Mich. 39 & 49 
t. Fliz. the 4th reſolution in Weſtby's Caſe, 
we 17. B. was in execution in the Fleet for 120071. at the ſuit of 
th Sir Thomas Shirley and one Swey, and being there he had the 
liberty of the garden, and to play at bowles; and upon motion for 
is. the creditors it was ordered by the Court that he ſhould be 77 
3. ſtrict cuſtody in his chamber; then B. ſues a habeas corpus to be 
4 brought to the Court, and there prayed, that for diſpatching of 
he ſome neceſſaries, and to procure ſpeedy payment, that he might 
ſe! have a habeas corpus to be brought to the chamber of ſome of the juſ- 
cad tices to diſcourſe with his creditors, but it was denied by the Court, 
55 for he cannot have habeas corpus to any place but to the Court 
| when the party is in execution, and if the warden of the Fleet 
de fo do, it ſhall be an eſcape; and it was ſaid by Papham, which 
he none denied, that if the party be confined to his chamber by order «of 
B. Curt, and the warden of the Fleet ſuffer him to have the liberiy 
ef the houſe, that that ſhall be an eſcape, and yet it was ſaid that 
of ſuch liberty is granted to the Fleet priſoners (paving a fine for 
g it) to have that /tberty under the Great Seal and Patent; yet at 
of that time there was not allowed ſuch liberty to B. Noy 38. 
the Beecher's Caſe. 
ict | 18. An eſcape cannot be upon a tortous arreſt; as where the 
n's arreſt is in a wrong county. Cro. E. 877. Paſch. 44 Eliz. B. R. 
den v. Loyd. 1 | 
En 19. The defendant being in execution, the Serif voluntarily This Cafe 
"he let him go at large; the priſoner returned to the gaol, and there re- 8 
in mained till another ſheriff was made, and then he eſcaped ; Hobart 250. Paſch. 
weſt Ch. J. at a trial before him at Guildhall directed that the new 27 Car. 2. 
heir ſheriff was not chargeable, becauſe by the priſoner's being let go — 
1 to at large voluntarily the execution was diſcharged, and he could Piece. 
f all not be taken again, nor judged in execution, though the party 
t in would yield himſelf to it, and the creditor allow him to do ſo. 
hat- Hob. 202. pl. 253. Sheriff of Eſſexs Caſe. 


G 3 | 20. N. 


| 
Ft 24 Eſcape, 
| D. 296. b. 10. A. was in execution in the Fleet for the debt of the Queen, | 
| ware: kl. and afterwards condemned in B. R. at the ſuit of a ſubject in a | 
N { 24. Cites . . . . p 
4 Him. 19g bill of debt in cuſtodia mareſchalli, (quære by what means he was 
1 Fliz. C. B. brought there to anſwer } and being brought in by hab, corp. cum , 
# - oxen © cauſa was remanded to the Fleet, and committed for the debt oi 
{ hovehe the ſubject alſo. The warden, in obedience to a command of the Lt. . 
' debt againſt Treaſurer and Chancellor of the Exchequer, ſuffered A. to go into his 
it the Warden country with a keeper to collect! and levy his money, the ſooner to pus 
1 of the Fleet s ; 5 
i} for the ei⸗ the Queens debt. The keeper brought back the priſoner (the 1 
it cape of one Queen's debt not being ſatisfied) and the plaintiff brought a bill f 
it vrice, wa? of debt in C. B. againſt the warden upon this eſcape, Had this 3 
if of the Fleet commitment to the Fleet been good, which it ſeems it was not, 
F ty the com- being by B. R. which has no authority to commit to the Fleet, it R 
* wing not being their priſon, and had the debt of the Queen been ſatiſ- N 
| firerans Hed, before which the execution of the party cannot commence, 
| Barons of the matter of excuſe above had not been ſufficient. For the com- - 
nt mandment of the Treaſurer and Chancellor are not ſufficient — 
| judged Warrant to licence one condemned in execution to go with 2 
| mat Nloſten keeper or otherwiſe at large; for the Queen herſelf cannot do it. El 
F „nne D. 296. b. 297. a. pl. 24. Mich. 12 & 13 Eliz. Anon. 
| Warden. And ſo it was held by the opinion of all the juſtices of both 85 
And that it benches. Trin. 4 & 5 P. and M. &c. Ibid, lib 
5 was there | | | 
7 ruled alſo, that if &y command of the Barons at any day aſter the term the Warden brirgr any the 
4 Frijener before them, this is an eſcape. -[bid. 297. a. marg. cites Trin. * 26 Eliz. Rot. 1343. ſtr 
6 where ſuch command by the Barons of the Exchequer to Anſhan, Warden of the Fleet, who ſut- = 
4 fered one Darcet to go with a ſervant of the Warden into the country to ſatisfy the Queen the ſooner, * 
4 Manſer | the plaintiff } in this plea recovered againſt the Warden upon de murrer. This laſt is the ſon 
i Caſe of MAN SER v. AxNNESLEY, Bendl. 238. to 245. where the reporter ſays he was of counſe! hat 
b with the defendant, and cites the ſame roll, viz. Rot. 1243. but mentions the year as the“ 16. inſtead 77 
5 of the 26. as above. S. C. cited by Hobart Ch. J. Godb. 298. in Sir Edward Coke's Cafe. —— 1 
2 Keilw. 214. a. pl. 26. S. C. 8 for 
4 11. The 201 delivery of a priſoner over by the old ſheriff to the ſo \ 
1 new, as ſoon as his authority is determined, it is an eſcape in the non 
1 old ſneriff; per Periam. 2 Le. 54. pl. 76. Trin. 29 Eliz. C. B. Cu 
a in Caſe of Smallman v. Lane. | of t, 
its 12. Inaſmuch as eſcapes are very penal to ſheriffs, bailiffs of ſucl 
1 liberties, and gaolers, the judges have always made ſuch a benign it) 
5 and faururable conſtruction, as the law will permit in favour of that 
ſneriffs &c. and that every one may bear his own burthen, the Bee 
Juſtices will not adjudge a thing to be an eſcape by any ſtrict I 
conſtruction. 3 Rep. 44. b. Mich. 33 & 34 Eliz. in Boyton's arre 
| Caſe. 8 hs Ede: 
8. 4, _ 14. J. S. was taken in execution by ca. of. by the bailiffs of a 10 
>. F. 3 fer. liberty in Suffolk, by warrant of the ſheriff of the county. The let h. 
43. 2. by be | + : f 
the hame of bailtfs before the return of the ca. ſa. brought him to Weſtminſter in main 
e the county of Midaleſex, and from thence at the plaintiff's reque/? Ch. 
bott carried him to Lambeth in Surry, where he remained under their ſheri 
Axpzzws, Cuſtody till the day of return of the writ, when they delivered him to at lai 
L 75 J the King's Bench accerding to the writ ; this, by the advice of all not b 


and there the juſtices, was adjudged no eſcape; for they thought that in woul 
diverſity ; - 5:4 8 * oy 4 K whats Hob, 


Eſcape. 75 


whatever county in the way or out of the way to Weſtminſter the was taken 


ſheriff detains or brings the priſoner, if it be before the r-turn of cuſtody . 
the writ, it is no eſcape. Mo. 299. Mich. 34 & 35 Eliz. Bur- jy e ion © 
ton v. Andrews. ing fran 

. e"ifeorcorn'y 
where the common gal is, or the office of the ſber f or bail'f extends, and where the ſheriff or ball 
has the cuftody of one in executi.n out ef their franchiſe or county. | 


15. A man was in execution for debt, and broke the priſon and er. 
eſcaped. The Hheriſf made freſh ſuit and retook him. It was ad- * 


held accord- 


judged in this Cafe no eſcape. Mo. 660. pl. 902. Mich. 33 & ing. — 


35 Eliz. B. R. Grills v. Ridgeway. Poph. 41. 


Rige way 8. C. held accordingly. 
3 Rep. 52. a. b. Rigewaies Cale S. C. held accordingly. 


16. If the ſheriff dies, and before another is made one in exe- 
cution goes at large, this is no eſcape, for the priſoners were in the 


cuſtody of the law till a new ſheriff made, and may be retaken in 
execution at any time after. 3 Rep. 72. b. Mich. 39 & 49 
Eliz. the 4th reſolution in Weſtby's Caſe, 


17. B. was in execution in the Fleet for 120071. at the ſuit of 


Sir Thomas Shirley and one Swey, and being there he had the 
liberty of the garden, and to play at bowles; and upon motion for 
the creditors it was ordered by the Court that he ſhould be 77 


ſtrict cuſtody in his chamber; then B. ſues a habeas corpus to be 


brought to the Court, and there prayed, that for diſpatching of 
ſome neceſſaries, and to procure ſpeedy payment, that he might 
have a habeas corpus to be brought to the chamber of ſome of the juſ- 
tices to diſcourſe with his creditors, but it was denied by the Court, 
tor he cannot have habeas corpus to any place but to the Court 
when the party is in execution, and if the warden of the Fleet 
fo do, it ſhall be an eſcape ; and it was ſaid by Popham, which 
none denied, that if the party be confined to his chamber by order of 
Curt, and the warden of the Fleet ſuffer him to have the /iberty 
ef the houſe, that that ſhall be an eſcape, and yet it was ſaid that 


ſuch liberty is granted to the Fleet priſoners (paving a fine for 


it) to have that /iberty under the Great Seal and Patent ; yet at 
that time there was not allowed ſuch liberty to B. Noy 38. 
Beecher's Caſe. | 

18. An eſcape cannot be upon a tortious arreſt; as where the 
arreſt is in a wrong county, Cro. E. 877. Paſch. 44 Eliz. B. R. 


Eden v. Loyd. 


19. The defendant being in execution, the Heriſf voluntarily 
let him go at large; the priſoner returned to the gael, and there re- 
mained till another ſheriff was made, and then he eſcaped; Hobart 
Ch. J. at a trial before him at Guildhall directed that the new 
ſheriff was not chargeable, becauſe by the priſoner's being let go 
at large voluntarily the execution was diſcharged, and he could 


not be taken again, nor judged in execution, though the party 


would yield himſelf to it, and the creditor allow him to do fo. 
Hob, 202. pl. 253. Sheriff of Eſſex's Caſe, | 


Geilles v. 


Gould ſb. 18. pl. 114. Anon. S. C. held accordingl y. 


Thie Caſe 
is denied pet 
Cur. Vent, 
270. Paſch. 
27 Car. 2. 
B. R. in Caſe 
of james v. 
Pierce. 


75 7 Eſcape. 


20. Removing priſoners out of the county without 2 command, 
or within the ſame county if for their eaſe and delight, as to a 


bear beating, per Harvey J. or to go to wor & for their benefit, per 


I J. it is an eſcape. Hetl. 32. Mich. 3 Car. C. B. Anon. 
1 . Where a prifoner eſcapes without the gaoler's confent it is a 
3 For: n, and not an eſcape, but an eſcape is when it is 
done with the gaoler's conſent; but in both caſes the priſoner is 
puniſhable. Cro. C. 210. Hill. 6 Car. B. R. Sir Miles Ho- 
bart v. Stroud. 

22. Nota, per Hale Ch. B. and the whole Court, upon a ha- 
beas corpus t9 remove a prijoner in the Admiralty, though the 
habeas corpus be returnable the next term, the ſheriff or gaoler 
muſt not in the mean time ſuffer him to go at large, and if he does 
he is liable to an eſcape; tor the writ impowers the gaoler only 
to bring him directly to the Court, and if he gives him any 
liberty in the mean time it 1s at his 'peril.” Hardr. 476. pl. 4. 
Hill. 19 & 20 Car. 2. in Scacc Anon. 

Pl. C. 32 2. 23. Feme gaoler marrics a priſoner it is an eſcape. Hetl. 36. 
5. P. rere Mich. 3 Car. C. B. cites it as Platt's Caſe. 


Judges in 

Platt Caſe. | 

—lt was moved that ais had brought eſcape againſt Sir J. L. the marſhal, and had got 
judgment and execution, but Sir J. L. not attending the Court as he ought plaintiff could not take 
him upon the execution, and if he were preſent he doubted if he might take him for fear the raking 
bim would de an eſcape Jl the priſeners committed to him, and therefore prayed that Sir J. L. might 
de put out of his place of marſhal that ſo he might take him in execution; per Glyn Ch. J. this 13 
very miſchievous, let Sir J. I. ſhew caufe Friday next why he ſhou!d not pay the money. Sty. 47< 
Mich. 16:5. Plummer v. Sir John Lenthall. ty. 465. Mich. 1655. Somes v. Sir Jokn 
Lenthall, S. P. and ruled accordingly. And per Cur. If he will take advantage of his privilege, 


— 


and vil not ſatisfy the execution we will make a new marſhal. Sid. 68. pl. 1, Hill. 13 & 14 Car. 


2. B. R. Le viſton v. Lenthall, 


24. Adjudged an eſcape in the gacler for er one in execu- 
tion by haleas corpus ad te/lificand” ; cited by Twiſden J. Sid. 13. 
pl. 1 Mich. 12 Car. 2. B. R. Fitz-Jeffery's Caſe. 

25. ſumgſit to ba uliff to deliver one then in cuſtody the next 


mern ing, is good, and held no eſcape. Sid. 132. pl. 4. Paſch. 


15 Car. 2. B. R. Benſkin v. French. 


26. Habeas corpus g granted to bring a perſon Into 3 and the 


Here let him go into the country, it is eſcape. Mod. 116. 
* 16. Paſch. 26 Car. 2. B. R. Moſedell v. Marſhal of B. R. 
8. C. Mo. A habeas corpus was to bring one in execution to the 


— lich. 
3 l King s Bench, ſheriff brings him to an inn in Smithfield towards 
E!iz. B. R. Weſtminſter, "aid prijencr of hi rs wn head by himſelf goes to South- 


Bennet rv. wark, and the next mor:ing returns to Smithfield to the ſheriff, 


Ja 1C- - 
entry and at the return of the habeas corpus the ſheriff delivers his 
Rep. 44. 2. body into Court, this was no eſcape. 3 Rep. 44. citcd per Cur. 
fy it was in Boyton's Caſe, but mentions neither name nor year. 

ſo adjudged 

31 Eliz. B. R. in Channock's Cas, and the effect of the command was performed, and that it 
fand: with great reaſon ; for ſheriff &c. can more ſtrongly keep their gaol than an inn, or other 
race” upon the road, and the wr.t does not command the bringing him the direct way, but only 
to have his ody ſuch a day in B. R. and if ſech command were to be made it might be very dan- 


gerous to the herift &. 


I : | | 28. In 


Eſcape. 


28. In an action of debt for an eſcape, the evidence was, at a 
trial at bar, (viz.) upon a habeas corpus ad teſtificandum, the pri- 
ner went into the country too long tim? before the afſiſes, and jt114 


1700 lang after, and went bo miles beyond the place where the afffſcs 


was held before he returned again for London; and per Hale 
Ch. J. though the ſheriff need not bring the priſoner the direct way 
for fear of a reſcous, yet he mult not carry him tao far round 


about, if he does it is an eſcape ; but in this caſe he went 60. 


miles beyond the place where the aſſiſes were kept, which is an 
eſcape; ſo the plaintiff had a verdict. Mod. 116. Paſch. 26 
Car. 2. B. R. Moſedell's Caſe. 


if the authority of the writ be exceeded either in time or * place at the pleaſure of 


2 
+430 
"7s 
- 15 


A ha5ea. 
cor pus gut 
of the Cort 
to which 
the party 
was a priſo- 
ner does 
juſtify the 
gaoler in 
athite-time; 
but other- 
wife it it he 
out of any 
other Court: 
But out of 
whichtfoever 
the gaoler or 


priſoner, it is an eſcape; per Hale Ch. J. 3 Keb. 306. pl. 47. Paſch. 26 Car. 2. B. R. in Caſe of 


Lutterel v. Moſcdale. 


29. 8 © 9 IW. 3. cap. 27. f. 1. All priſoners either upon con- 


tempt or meſne proceſs, or in execution, who ſhall be committed to the 


' cuſtody of the marſhal of the King's Bench priſon, er warden of the 


1411 


Fleet, ſball be detained within the ſaid priſons, or the rules of the 


fame, until they be diſcharged by courſe of law ; and if the ſaid mar- 
hal or warden, er any ether keeper of any priſon, ſball ſuffer any 
priſoner to go at large out of the rules, (except by habeas corpus or 
rule of Court, which rule ſhall not be granted, but by motion made, 
or petition read in Court) every ſuch being out of the rules ſhall be 
adjudged an eſcape. 

30. 8 © 9g NV. 3. cap. 27. ſ. 8. Every keeper of any priſon re- 
fuling after one day's natice to ſhew te priſoner in execution ts the 
creditor, or his attorney, ſhall be adjudged an eſcape. . 

31. Diſcharge of a priſoner by a juſtice of peace (the debt for 
which he was committed being more than ſpecified by the ACt of 
relief of inſolvent debtors) is an eſcape, and the diſcharge illegal 
and void, and the priſoner was retaken upon an eſcape warrant. 
1 Salk. 273. pl. 5. Mich. 4 Ann. B. R. Anon. 

32. It is eſcape though the proceſs was erroneous. I Salk. 272. 
pl. 4. Trin. 1 Ann. B. R. Shirley v. Wright. 


Eyre. But no eſcape can be where the arreſt is illegal (that is) out of the juriſd 
Mod. 50. Paſch. 4 Ann. B. R. Luttin v. Benin. | | 


33. If upon the return of a habeas carpus cum cauſa the officer 
doth not return all the cauſes, or returns them falſely, it is an eſcape 
in him 2. EL. R. 2, | 

34. A. levies a plaint in the Sheriff's Court of Londen againſt 
B. being in cody on a former plaint by C. B. eſcapes; A. may 
bring eſcape. 1 Sulk. 273. pl. 6. Trin. 5 Ann. B. R. Jackion 
v. Humphreyes. | | 


Cro. J. 289. 
pl. 5. Mich, 
9 Jac. B. R. 
Burton v. 

iction. 11 


35. Sheriff of H. has A. in cuſtody in H. and the ſheriff is 8. P. and per 


himſelf here in town, and a writ is delivered to him againſt A. 


Holt Ch. J. 
inquiry 


he is in cuſtody immediately upon that writ; otherwiſe if A. was ought to be 
Gut of the county at the delivery of the writ, as in Cafe he was 
G4 8 bringing 


made at the 
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herif's bringing him to Weſtminſter on an habeas corpus ; per Holt 


Au puer Ch. J. 1 Salk. 274. pl. 6. Trin. 5 Ann. B. R. Jackſon v. 


de diſcharg- Humphreyes. 
ed. Cumb. 
435. Trin. 9 W. 3. B. R. in Caſe of Britton v. Cole. 


(A. 2) What other Act ſhall be ſaid to amount to 
an Eſcape. | 


1. JF a clerk convitt be made againſt his will to go out of the pri- 
fon of the biſhop, yet this is an eſcape, as it is ſaid in a nota z 
quod mirum ! Br. Eſcape, pl. 26. cites 29 Aſſ. 34. | 
This ſtatute 2 1 K. 2. cap. 12. No warden of the Fleet ſhall ſuffer any 


is taken by | priſoner there being by judgment to go out of priſon by bail, nor by 


equity to | ' f 
extend to Gaſton, without making gree to the parties 6 that whereof they WEere 


other gaol- judged unleſs it be by writ or * command of the King, upon pain ts 


E 78 Tb bie office ; and if ſuch warden be attainted, that he has ſuffered 
een. © SO 2 priſoner to go at large, the plaintiffs ſhall have their recover 


6.5. P : 
TA 6.in agazn/t the warden by + writ of debt. 
Caſe of Platt 
v. London Sheriffs, Lev. 156. Hill. 27 & 28 Car. . B. R. in Caſe of Plummer v. Whitch- 


cott. 8 F 2 Jo. 62. in S. C. cites Pl. C. Platt's Caſe adjudged that it extends to all gaolers. 
. P. Arg. Saund. 38. | | 
* 2 laſt. 8 . ſays it was reſolved by all the judges of England, that the King cannot do it by 


any commandment but by writ, or by order or rule of ſome of his Courts of juſtice where the 


cauſe dependeth according to law. And Ibid. Ld. Coke ſays, that all reſolutions of judges consern- 
iag the commandmeat of the King are to be underſtood of judicial proceeding. 


D. :6-. b. at the end of pl. 50. Trin. 4 & 5, P. & M. ſays quære bene upon this ſtatute, he- | 


ther if the warden has ſuch writ or commai:dment of the King, and according to the ſtatute he 
lets the priſoner go at large with a baſton, if this wil! excuſe him againſt the party for the con- 
demnation, or only as to the torfeiture of his office to the King or not. 

+ There was no action of debt againſt the gaoler at common law for an eſcape, but the party 
was driven to his ſpecial action upon his caſe, which was grounded upon a treſpaſs or wrong ; 
but the frat. of 1 R. 2. gave the action againſt the gardein of the Fleet. 2 Inſt. 382. Cro. 
Jac. 6:8. Arg. S. P. that debt was not maintainable at common law for the efcape ot a debtor. 

Though the ftat. 13 E. 1. Weſtminſter 2. cap. 11. and 1 R. 2. alſo doth ſpeak (per breve), yet 
a bill of debt lieth alſo by the equity of both the ſaid ſtatutes, albeit it hath been holden to the 
contrary; but it hath been often adjudged fince that a 6% of debt is maintainab/e upon the ſaid 
acts. 2 Inft. 382. | 


3. It was touched, that if a ſheriff takes the lady of any and 
come by the franchiſe of IViftminſter, and the prijoner claims the 
frarchiſe, this is the folly of the ſheriff to bring him there, and 
the ſheriff ſhall be charged of his body notwithſtanding he re- 
turn the ſpecial matter, and therefore it ſeems that this is an eſ- 
cape. Br. } ſcape, pl 38. cites 2 H. 4. 15. 


So in capias 4. If capias ad fatisfaciendum iflues, and the ſheriff returns 


* —_— cepi corpus and has not the body at the day, the ſherift ſhall be 
rewur:.ed Amerced, and it was faid, that the plaintiff may have adlion againſt 
cepi corpus the ſheriff, and this as it ſeems pon the eſcape ; far his return ſha# 
an had not cenclude him; „ „ 3 de Brief, pl i 

the body & © 3 guære. Br. Retorn de Brief, pl. 107. cites 
the day, 7 11. 4. 11, 
by which | 

ke was amerced to 100 8. for the eſcape; quod nota, Br. Retorn de Brief, pl. 79. cites 40 Aſſ. 43- 

i : | bY Where 


Eſcape. 


? 


&. Where a man is 1mprijoned without writ, as by command for 


diſobeying the ſlatute of vagrauts &. he may be diſcharged again 


.  evithout writ, but he b is impriſoned by writ ought to be enlarged 
by writ and cannot be otherwiſe enlarged unleſs by command of the 


King; quere if this command ſhall be by parol. br. Eſcape, 
pl. 15. cites 14 H. 6.8. | 1 

6. If a man who ought not to make his purgation is ſuffered to 
make his purgation, this is no eſcape ; by all the juſtices. Br. 
Eſcape, pl. 3. cites 27 H. 6. 7. | 

7. Note, the ſtatute of Articuli Cleri cap. 8. wills that he who 
aljures whilſt he 18 in the public fireet be in peace of God and our 
Lord the King, and therefore the conſtable who condemned him ſhall 
not be charged of eſcape ; for he cannot hoid him in impriſonment by 
the way. Br. Eſcape, pl. 46. cites Lib. Fundam. Legum. 

8. If the biſhop juffers him who has his clergy to make his purgation, 
where be that confeſſed the felony before, and ought not to make 
1 this is an eſcape. Br. Eſcape, pl. 14. cites 9 E. 

2 


bring writ of falſe impriſonment againſt them, for they are not 
ſheriffs there, therefore he ſhull be intended out of ward when 


he is in another county, unleſs it be by mandate of the King or 


F his Chancellor, or other juſtices, and in thoſe caſes he ſhall be 
intended in ward. Br, Eſcape, pl. 11. cites 15 E. 4. 18. 
10. The priſoner may have falſe impriſonment, if the ſheriff 


takes him in another county unleſs by ſpecial mandate; for it is 


againſt the law ; but the party at whoſe ſuit he is condemned has 
no remedy ; for as to him he al be ſaid always in priſon. Ibid. 
11. A man was in cuſtody of the officer of the ſheriff on meſue 
proceſs, and being outlawed after judgment at the ſuit another, the 
judgment-creditor brought a warrant upon a capias utlegatum, and 
delivered it to the ſheriff”s officer in whoſe cuſtody he was, who re- 
fuſed to execute it, and afterwards the ſheriff ſuffered the priſener to 


£9 at large. Reſolved, that when a man is in cuſtody of the 


ſheriff by proceſs of law, and another writ is delivered to him to 
take him, he is in his cuſtody immediately in judgment of law by 
force of the ſecond writ though he does not arreſt him, and to 
what purpoſe ſhould he arreſt him who was in his cuſtody before ? 
and the writ is not only quod capiat, but alſo quod ſalvo cuſtodiat, 
ita quod habeat corpus. 5 Rep. 89. Trin. 41 Eliz, C. B. 
Froſt's Caſe. | | . 

12. If the marſhal is indebted, and the Court is prayed to have 
him in execution, they will appoint another marſhal in his ſtead 
if he will not pay his debt and ſo commit him, elſe it would be 
an eſcape of all the priſoners; per Curiam, Keb. 202. pl. 2. 
Hill. 13 Car. 2. B. R. Bendiſon v. Lenthall. | 

13. | he plaintiff having two judgments in B. R. again}? the 
defendant, and execution againſt him, and he actually in the cuſtody 


78 
Br. Corone, 
pl. 4. cates 


8. E. 


Br. Corone, 
pl- 55. cites 
S. C. 


9. If the ſheriffs take the priſoner in another county he may 


C20 


of the marſhal, forged a letter of attorney to acknowledge ſatisfaction, 


which being delivered into the office, the officer certified the gy 
| | . 


79 | _ Eſcape, 


that he had received a warrant between ſuch parties and thereupan 
the mar bal lets him go; this per Cur. is an eſcape unleſs the at- 
torney's hand was to it, or a ſuperſedeas delivered, and the Court 
cannot award any new execution quia improvide i in neither caſe 
ithout a ſuperſedeas. Keb. 873. pt. 17 Car. 2. B. R. 


Collet v. Purdieu. 

13. In action for an eſcape the evidence was, that P. ſuch a 
day being in execution at the plaintiff's ſuit 10 Feb. did eſcape, 
and <vas abroad at the play- ore, and at Renſmgton, and it happened 
that that day was in term-time, and there was a day-rwue for his 
coming abroad, and that he returned at night as uſual ; it was 
held by two judges only in Covrt, that this was an eſcape ; for 
the day-rule is only quod mareſc' ducat ad barram, and though 
now they go about town any where, yet the end of it criginaliy was 


enly for coming to Meſiminſtor about their proper buſineſs, and not to 


go any where elſe ; then by favour it was allowed they might go 
to any Inns of Court of Chancery, to ſpeak with counſel and at 


torney about their concerns and ſuits, but the letting them go 
abroad tor their pleaſure under colour of this day-rule would be an 
eſcape, ' 2 Show. 229. pl. 300. Paſch. 35 Car. 2. B. R. Cool- 
ing v. Glover. 
14. If a habeas corpus is delivered to the ſheri Fin Fn to bring 
a man in execution to C. B. next Hichaclnias term, the /he riff may 
take a reaſonable time, of which the Court will judge according 
ri the circumſtances ; but he cannot bring him out of prifon, and 
t:ep him out of priſon all the vacation; but Treby Ch. J. ſaid 
that he would not determine that point. Ld. kaym. Rep. 241. 
Trin. W. 2. in Caſe of Holdroid v. Liddel. 
In an action 15. 87 977. 3. cop. 2. ſ. 8. If the marſhal Sc. or keeper of 
—_ any f riſca, cr their repeciive deputies, ſhall after one day's notice in 


on this act 
n _ refule to fhew any priſoner in execution to the creditor 


was, that at tube ſuit ſuch pri] aner was charged, or to hrs attorney, ſuch refu- 
EE 1 fol ſpall be aajudg ed an cjcape. 

was given 

by the credi- 

tor on the Friday to produce the prifaner on the Tueſday following, At 12 o'clock “ the priſoner 
was demanded of the turnkey, but net being produced the action was brought. Ihe Court feened 
inclined to think that the ma al had al ' the day for the producing of 'the priſerer 5 and lihe- 
wiſe that hy the word deputy was to be runderftocy a deputy marſhal, and not a more inferioi 
_ officer ; but that however the pl.inti could not ſuffer by their non-attendance ; becauſe a demand 
a“ the prion, though nobody was: there, would be (\ufficie:, t; adjornatur. In the following va- 


cition the Ld. Ch. 1 was removed iato the Chancery. 10 Mod: 394. Mich. 4 Gco. B. R. Park- 


v. Crawfole.. 
[ *$0 J 
Mr. Agar 16, The defendant being in the Marſhalſea prifon of this Court 


ad obtained upon meſne proceſs at the plaintifPs ſuit for debt eſcaped ; be 


— rule, that 

a peifon was ok upon the ejcape warrant before B. N. ſate that morning, 
taxen on aa and after B. R. ſate he was in the petition among the other pri- 

+: 6A ſoners, and a day-rule as uſual was mace, in which he was; and 


2n4co--mit- though there are to be no fractions in a day, yer the Court held, 
ted to. New- that they ought not to ſet him at liberty, it appearing to. them that 
Freun when he was + arreſted he had nit any day-rule. 2 Ld. Raym. Rep. 


dere leliver- 
. u 9275 928. Trin. 2 Ann, Daniel v. More wood. 
marſhal 
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marſhal in execution, upon account of his having eſcaped upon a day- rule; but now motion was 
made, that that rule might be diſcharged upon an afhdavit, that he was not out upon a day-rule 
when he did eſcape; and accordingly the Court granted the motion. Barnard, Rep. in B. R. 437. 
Paſch. 4 Geo. 2. Binmore v. Bowler, 


(A. 3) What ſhall be ſaid an Eſcape, in regard 
of the Manner How the Defendant was taken, 
and the Legality of the Taking, 


* IF an officer be commanded to go with the party, to take him 

who is condemned, and this without writ, and he takes him by 
the ſhewing of the party, and aſter lets him ge he ſhall not be 
charged of eſcape, as a ſherift ſhall be who takes him by writ ; 
for there is certain notice by the writ, and he has a priſon in 
which he may keep him, but in the other if the party comes and 
will deny that he is the ſame perſon, he ſhall go notwithſtanding 
the juſtices know the contrary. Br. Eſcape, pl. 5. cites 33 H. 


6. 55. | 


2. If the ſheriff takes one by ca. ſa. in debt and after permits 
him to go at large, and returns nit the writ, yet debt lies upon 
this eſcape againit him; for there is a record of Which the part 
ſhall take advantage though the writ is not returned. Cro. E. 


17. in pl. 8. Paſch. 25 Eliz. C. B. cited by Periam as adjudged, 


ſince he came to the Bench, in Clipton's Caſe. _ 

3. In debt &c. the plaintiff had judgment, and after the gear he 
brought a ca. ja. upon which the ſheriff arreſted the defendant and 
ſuffered him to eſcape ; now, though the ca. ſa. was erroneous, 
being ſued out after the year, yet it was a ſufficient authority for 
the ſheriff to arreſt him, and he might have juſtified under it if falſe 
impriſonment had been brought againſt him; therefore he cannot 
let him go at large. Cro. E. 188. pl. 14. Trin. 32 Eliz. B. R. 
Buſh's Caſe. | 

4. Upon a recognizance in Chancery the conulee ſued execu- 
tion by a capias ad fatisfaciendum, by force whereof the conuſor 


was taken and efcaped, and debt was brought thereupon againſt 


the ſheriff, The Court held that the cap. ad ſatisſaciendum was 
erroneouſly awarded, but that the party being taken by force thereof 
it is a good execution for the party ſo long as it continues un- 
reverſed, and the ſheriff is chargeable for the eſcape ; and judg- 1981 
ment accordingly. Cro. E. 570. pl. 22. Trin. 39 Eliz. C. B. 
Coniers's Caſe. 77% | 

5. G. had been in cuſtody of the former marſhal who volunta- 
rily ſuffered himto eſcape, and he after came voluntarily and returned, 
and being found in cuſtody by the fucceeding marſhal, was detained by 
him; whereupon he having brought, an action of falſe impriſon- 
ment, the Court granted an imparlance till the next term, affirm- 
ing at the ſame time that it was latuful to detain him, and that to 
lutter him to go at large would be an eſcape in the ſecond mar- 


ſhal ; 


mal; and that Hales had been of the fame Opinions 6 Mod. 
183. Trin. 3 Ann. B. R. Grant v. Southers. | 


(B) Chargeable. Who. 


If a priſoner [1. 
meſa pro- k a ; ; 
ves in Lon- takes him and ſuffe:s him to eſcape before he brings him to the 
don icunded Counter; in this caſe the action for the eſcape lies againſt the 
an © paint ſerjeant and not againſt the ſheriff ; for he never was in the cuſtody 


F a capias iſſues out of the Court of the ſheriff of London, 


is taken on I to wit, the Counter directed to a ſerjeant againſt A. and he 


before the Ag | 
ſherif, ia of the ſheriff, inaſmuch as he never was brought to the Counter, for 
ſuch caſe after he is there he is in the cuſtody of the ſheriff, but not before; 


the priſoner 
is in cuſtody 
of the ſer- 


zeant, and 


for the ſheriff is the judge of the Court, and not miniſter to 


execute the proceſs of the Court, but he is the gaoler of the 


Counter, and ought to anſwer for the priſoners there. Mich, 


elcaper” 15 Car. B. R. between Dunn and Patie per Curiam; and Bram- 
ſhall be ſton ſaid, that he ruled this upon evidence, that where it was 
brought a- alleged in the declaration in action upon the caſe that A. was in 
— N cuſtody of the ſheriff where he was not brought into the Counter, 


Sid. 318. pl. that it was not good inaſmuch as he was not in his cuſtody. ] 
6. in a Nota 5 


there, Hill. 18 & 19 Car. 2. B. R. at the end of the Cafe of Huſband v. Cole. 


C2. But if a latitat be directed out of the King's Bench to the 
ſheriff of London to take J. S. and he makes a warrant to a ſerjeant 
to arreſt him, and the ſerjeant arreſts him accordingly, and ſuffers 
him afterwards to eſcape before he brings him to the Counter, action 
lies againſt the ſberiſũß for this eſcape, becauſe he was in the cuſto- 
dy of the ſheriff immediately by the arreſt, for there the ſheriff 
was the officer of the Court of King's Bench, and not the ſerjeant. 
Mich. 15 Car. B. R. between Dunn and Patie per . 
D. 322. b. Debt doth ret lie againſt the heir of the gaoler upon an cſ- 
aut end cape ſuffered by his father, unleſs there is a ſpecialty, which charges 


of pl. 28. J ; : 
cites S. C. the heir by expreſs words, and no law or ſtatute will charge him 


keld accord- for the tort or treſpaſs of his father, and though there is judgment 


* in debt againſt the father, and he dies before execution, the 
land which he has ſhall be extended by elegit upon a ſci. fac. 
brought againſt the heir as tertenant of land liable to execution. 

D. 271. a. pl. 25. Hill 10 Eliz. Anon. 
Loy. 70. 4. The Duke of Norfolk being marſhal of England, and hav- 
de. c, ing authority to make a deputy for life, he made one G. his deputy, 


ai:d 3 H. 6. | . . . : 
34. Te who was ſworn in Court &c. After G. licenſed a priſoner in 


withſtanding he was but the under marſhal, and notwithſtanding 
the action brought in Middleſex ſuppoſing the eſcape at Shore- 
ditch and not in the county of Surry where the Marſhalſea is. 
D. 278. b. Mich. 11 Eliz. Gawdy's Caſe. 


5. Action of debt does not lie againſi the executor of warden f 
| e 


execution to go into Norfolk with a keeper, for which the plain- 
L 82 7 tiff brought debt againſt G. for the eſcape, and recovered, not- 
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taken and eſcaped; adjudged that the ſecond foeriff is liable. Le. 3. 


s g 5 cord, yet 
go at large. Mo. 088. pl. 951. Hill. 34 Eliz. Rot. 169. Welt- the new 
dy v. Skinner, e ſheritf is 
| > not bound 
to take notice thereof. Cro. E. 36-. pl. 1. S. C. adjudged and affirmed in error in the Ex- 


Eſcape, 32 


the Fleet for ſuffering a priſoner in execution to eſcape, wnlrfs the 
warden himſelf in his life was convicted and adjudged of the eſcape z 
for the oftence is only a treſpaſs by negligence, and at common 
law debt lay not as it ſeems, but an action on the caſe till 1 R. 2. 
cap. 12. D. 322. a. b. pl. 25. Hill. 15 Eliz. Whitacres v. 
Onſley. | | | | 

6. A capias ad ſatisfaciend' to the ſheriff of B. to take J. S. 


who was then in cuſtody of the mayor Sc. of Windjor, the ſheriff 


awarded a warrant to the mayor &c. to take him, and afterwards 
they let him eſcape ; debt on eſcape lies againtt them, and not the 
ſheriff. So it is of a bailiffof a franchiſe. Cro. E. 26. pl. 8. Paſch. 
26 Eliz. C. B. Mayor and Burgeſſes of Windſor's Caſe. 

7. A. was in execution in the time of a former fheriff and eſcaped 
alſo then, and afterwards defendant being ſheriff, plaintiff ſued a 
(ci. fa. againſt A. upon the judgment aforeſaid, upon which execu- 


tion was awarded by default, and a ca. fa. iſtued, by which A. was 


pl. 5. Mich. 25 & 26 Eliz. B. R. Gilbert v. Hart. 

8. A. was in execution for 1001. at the ſuit of B. and 200]. 3 Rep. 71. 
at the ſuit of C. The od ſhersff by indenture deli vers over A. to * W ues 1 
the new ſheriff, ſignifying the execution of the 160 l. but ſays no- though — 
thing of the 200 J. The old ſheriff, and not the new, hall be executions 


charged in eſcape for the 200 l. if the new ſheriff ſuffers him to ef re- 


chequer Chamber. —Poph. 5. S. C. adjudged. — Bur Mo. 679. in S. C. ſays that the 
Juſtices ſeemed that notice by parol is ſufficieat, though the cauſe of execution be not expreſſed in 
tie indenture. . 


9. Debt was brought againt the defendants for an eſcape ſuffered 
by their vailiff of a franchiſe, where they had the return of writs ; 
and adjudged, that it does not lie againſt them, but againſt the 
bailiff himſelf; for the writ is directed to him, viz. Ballivo li- 
bertat'. Noy 69, 70. Dean and Chapter of St. Paul's Caſe. 

10. A plant being in the Court of B. before the bailtff; of B. 
according to the cuſtem there they dir:Red à warrant to the under 
bailiffs to take the party, ita quod habeant corpus ejus ceram balli- 
vis ad prox? Cur', And the under batliffs take him and commit 
him to priſon ſub cuſtodia of the gacler of the priſon (the defendant) 
if they have him not at the day &c. an action lies againſt them, and 
not againſt the gaoler, for there was no commitment to him by 
any lawful authority ; for the under bailiffs had authority to take 
him, ita quod, but not to commit him to any priſon, and whomſo- 
ever they commit him to is only as a ſervant to the under bailiffs, 
Cro. E. 743. pl. 20. Trin. 41 tliz. B. R. Baldry v. Jolinſon. 

11. A man was arreſted by a former ſheriff upon a latitat for Yelv. 57. 


100 l. the plaintiff intending upon his appearance to declare S. C. but 
a , "99 7 52 15 on a D. P. 
againſt him, the o/d ſheriff left bim in priſon, and delivered hin to S. C. cited 


the new ſheriff as his priſoner. The new hheriff ſuffered him to g Sid. 5, 
at liberty, without finding juretics fer his appearance; adjudged that 1 
— . | this 1 


82 4 Eſcape. 


this permiſſion of him to go at liberty was an eſcape, and a juſt 

cauſe of action, for by this means the plaintiff is defrauded or 

| delayed in his action; and though it be found that the other ſhe- 
E 83 Inf returned languidus &c. which is more than is in the firſt de- 
claration, yet that is not materia] to the plaintiff, he remaining 

always in priſon, and that was fa excuſe his bringing the priſoner 


at the day; wherefore it was adjudged for the plaintiff, Cro. J. 


380. pl. 8. Mich. 13 Jac, B. R. King v. Andrews. 
12. A priſoner in Ludgate eſcaped, and the plaintiff brought an 
action for this eſcape again/t P. one of the ſheriffs of London, and 


had a verdi& againſt him. It was moved in arreſt that the plarr- 


tiff declared that the party was in cuſtody of bath the fheriffs, and yet 
the action is brought againſt one of them, but judgment was given 
for the plaintiff, Sty. 297. Mich. 1657. Drinkwater v. Pack. 


1 13. J. S. was in execution when A. was ſheriff, and was left in 
Fw... gaol when B. was ſheriff who ſucceeded A. but A. did not turn F. S. 


ner, S. C. over to B. by indenture; afterwards C. was ſucceeding ſheriff to B. 
or 8 Keel- but F. S. was not turned over 1 C. but continued in gaol, and was 
LY bon an charged with a new execution there. The Court held, that as to 
of any cauſe the firſt execution J. S. ſtill remains in the cuſtody of A. Sid. 
there is ne 335. pl. 21. Paſch. 8 Car. 2. B. R. Hanmer v. Winmer. 
elcape o 

long as the party remains actually in cuſtody. 

Vent. 26 * 4 „„ 1 7 7 . - 
rt 14. A priſoner eſcapes in the time of a former gaoler, and after 
judged per 
tot. Cur. (ab- 4 NeW gacler, and to whem he was turned over, and after- 


2 * wards the new gasler permits him to go at large. The Court were 
f of opinion, that the plaintiff might charge either the new gaoler 


laintiff. 

4 upon the laſt eſFape, or the old gaoler upon the firſt eſcape, by 
admitting the priſoner to be out of execution ; but no judgment 
was given. 2 Lev. 132. Paſch. 27 Car. 2. B. R. James „Peirce. 

Show. 153. 15. If a priſoner eſcapes out of one of the Counters, the ackfon muſt 


Ri linge v. be brought againſt both the ſheriffs. Carth. 145. Irin. 2 W. & 


es ei M. in B. R. Ryding v. Edwin and Fleet. 
Auorgatur. 16. And ſays that in Co. Ent. 436. it appears that both the 


ſheriffs have the cuſtody of all the, priſoners in both Counters, and 
by confequence the action is well brought Ibid. 

17. If a priſoner eſcape out of Ludgate, it feems both ſheriffs 
cf London are liable; but if an eſcape be out of one of the Compters 
quzre if both are anſwerable, or that ſheriff only to whom 
ſuch Compter belongs; adjornatur. Show. 162. Trin. 2 W. & M. 
Ridings v. Edwin. | 
5 P. by 18. In Norfolk there were tus coroners, the one ſub/tantial, the 
_— ther poor, who arreſts a man without the other's privity, and he 
bard * ejcaped ; debt was brought againſt bath ; and Holt Ch. J. (by con- 
chacze the ſent of parties) ſigned a bill of exceptions to ſave the charge of a 
— ſpecial verdict, and ſaid he heard it had been argued in C. B. and 
caſe came that it is very difficult and very hard, for he fears if execution by 
ene one be execution by both, the eſcape will be fo too, and that it is 
0+, 832 T. miſchievous; cited by Holt Ch. J. Comb. 435» 436. Trin. 9 
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Eſcape, 83 


myſelf to determine it, though my brother Levinz reports that I would have over- ruled him in the 
exception; and that Cafe has been argued ſeveral times in C. B. but not adjudged ; but the Comt 
thought it hard to charge the other. 6 Mod. 37. Mich. 2 Ann. B. R. Anon. 3 Lev. 39ys 
Fatch. 6 W. & M. in C. B. Taylor v. Clerk, S. P. dubitatur; & adjornatur. 


19. For a voluntary eſcape action lies as well againſt the gaoler 
as the ſheriff; but for a negligent eſcape it lies only againſt the 
ſheriff. The reaſon of its lying in the firſt cafe againſt the gaoler 
is, that he is Chargeable as a wrong doer, not as an officer; per 
Holt Ch. J. 1 Salk. 18. in pl. 8. Paſch. 12 W. SB. R. in 
Caſe of Lane v. Cotton & al. 84 

20. An action lies again/t the gacler as well as again/t the ſheriff S. P. accord. 
fer a voluntary eſcape; for it is in nature of a reſcue, and he is not Ne 2 


| . Holt Ch. J. 
c)argeable as an officer but as a wrong deer; but for a negligent e/- obiter. 


. . cape the action lies only againſt the ſheriff ; per Holt Ch. J. 2 Salk. 447. 


pl. 2. Mich, 
10 8 
atGuildhall, 


1 Salk. 18. Paſch. 12 W. 3. B. R. obiter. 


21. 1 Anne, flat. 26. f. 2. If a priſoner taken on an eſcape 
warrant, ard committed to the county gao!, eſcapes thence, the ſheriff 
is chargeable, 


(C) How the Priſoners ought to be demeaned in 
Execution. | 


Li. BY the law a priſoner in execution ſhall nt go at his liberty —_"— 
within the priſon nor out of it with his keeper, but ſhall be *Fol, 807. 


held ſtrict in ward. D. 8 Eliz. 249. 84. fays, that Tr. 8. 


24 H. 8. a decree and order was made in the Sta Chamber by 3 Rep. 44. 


advice of Fitz- James and Norwich Ch. Juſtices of the Benches, per Curiam. 
Fitzherbert and Spilman J. accordingly, and injunction of this 5 
given to the keepers of priſons in all London, to obſerve the ſaid 8. R.inBoy- 
order and decree upon pain of 100 J. ton's Caſe. 
[2. The gaoler ought to keep men in execution in ſalva & There is 


arcla cuſtodia; and the ſtat. V. 2. II. ſaith that carceri manci- great diffe- 
| rence be- 


pentur in ferris, fo that the ſheriif may keep them that are in exe- tween the 
cution in zrons and fetters, to the intent that they ſhould the reftraint of 
ſooner ſatisfy their creditors. 3 Rep. Boyton 44.] POL 


execution 

; ; for debt, 
and thoſe who are impriſoned by this act for arrears of rent, which directs that they ſhall be arreſted 
&c. and carceri mancipentur in fert, but this the gaoler could not have done at the common law, 
neither was it ever practiſed or allowed by the law, that a prifoner ſhould be ſo uſed who is in execu- 
tion for debt, unleſs he be unruly and endeavours to eſcape ; but it is expreſsly againſt the law to do it 
where there is no ſuch reaſon, becauſe a priſon is for the ſafe cuſtody of men, and not to puniſh 
them, cites 1 Inſt, 260. a. So that it appears by this that a ſtricter remedy was provided for execu- 
tions in account than for thoſe in debt. 2 Mad. 124. Mich. 28 Car. 2 B. R. in Caſe of Plummer 
v. Whitchcot. 


3. If a man in execution in priſon acknowledges himſelf to 
de bound in a bill obligatory to J. S. without his aſſent, to the 
Intent that J. S. ſhall ſue in Bank (another Court) by which 
Judgment may be there againſt him by confeſſion, upon which 
he may be removed by corpus cum cauſa, and there put in exe- 
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made of the record.] 
[4. So if a man be in execution in a priſon at the ſuit of a 


Eſrape. 


ceution in the priſon there, which is not ſo ſtrict as the other 
priſon, and does this accordingly, and upon this is committed 


in execution accordingly, yet upon underſtanding of this deceipt 
by the Court he ſhall be remanded. D. 8 Eliz. 249. [b. pl.] 84. 
per Cur. adjudged ; and fine for the decerpt to 10 l. and vacat 


common perſon, and becauſe he will have more eaſe and liberty 
he acknowledges himſelf voluntarily, and upon a fained cauſe, to be 
a debtor to the King, upon which he may be adjudged to the pri- 
fon of the Fleet to have more liberty, and ſo to delay the creditor 
of his recovery, the recognizance ſhall be received, but if he be 
not otherwiſe indebted ro the King he ſhall be remanded to the 


fin priſon till ſatisfaction of the party, and afterwards he ſhall be 


ſent to the Fleet to ſatisfy the King. 1 R. 2. cap. 12.] 
5. If a man be in prijon for execution in a county or in a hberty, 


the carer cannot bring him out of the county or liberty, unleſs in 


>ecial caſe; and if he does it, the priſoner may have action of 
falſe judgment, unleſs he has ſpecial authority, as by Privy Seal 
to be at Mſiminſter, or the like. Br. Eſcape, pl. 44. cites 
30 H. 6.6. | 

6. A man in priſon by proceſs in law eught to be kept in ſalva 
Sarda cuſtodia, and by the law ought net to go out though it be 
with a keeper, and with the leave and ſufferance of the gavier ; but 
vet impriſonment muſt be cuſtodia & non pœna; for carcer ad 
homines cuſtodiendos, non puniendos, dari debet. Co. Litt. 
200. a. | 

7. A motion was made on the behalf of S. that the defendant 
being in execution at his ſuit for a debt to him due, and he having 
more liberty than was convenient for a priſoner to have, and that he 


lived at his pleaſure without any reſtraint, and therefore for the more 


ſpeedy payment of his debt the Court was moved to have him kept 
in aria cuſtadia, viz. to be kept in fetters. The whole Court 
agreed in this clearly, that he ſhould net have fetters but for cri- 
mi nal offences, but ordered that he ſhould be reflrained of his liberty. 
Bulſt. 145. Trin. 9 Jac, Scriven v. Wright. by 

8. Gaoler may put irons on an unruly debtor priſoner ; per 


Roll Ch. J. Sty. 339. Trin. 1652. Colonel Keyes's Caſe. 


9. Motion for habeas corpus to remove a priſoner in N. Gaol 
that was convicted of felony, and had been burnt in the hand, on 


an affidavit that the gaoler uſed the priſoner hardly; but per Roll 
Ch. J. that cannot be, but they may either indi#t the gaoler or 


bring an action againſt him. Sty. 432. Hill. 1654. Anon. 


(D) What Act or Thing will excuſe an Eſcape. 


[1. FF. the ſheriff arreſt a man upon a latitat or other proceſs, 


* if the priſoner be reſcued from him before he can carry him 
| 5 | R 
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to priſon, and ,he returns the reſcous again/? thiſe who made the * Cro. ]. 


F ; . i . 419. pl. 10, 
reſcous, this ſhall excuſe the ſheriff from the action upon the caſe 8. C.adjudg. 


for the eſcape, becauſe he is not bound, nor is it convenient for ed for the 
him to bring pee camitatus with him to ſerve every mean pro- defendant, 
ceſs. My Reports 14 Jac. * May v. Proby and Lumly adjudged. g. _ 
a : r 52. pl. 

10 E. 4. 3. per all the juſtices, Contra 44 El. B. R. + Fatlow 1162, May 
D. Lam ert.] p | v. the She- 
riffs of Lone 
don, S. C. all the Court held it no good plea, but that the reſcous will excuſe the contempt againſt 
the King. Koll Rep. 388. pl. 9. S. C. adjornatur. Ibid. 449. pl. 5. S. C. ſays that the 
Cours leveral times inclined that the action lay, but atterwards upon deliberation it was adjudged that 
it did not lie for the reafon mentioned in Roll ſupra. 3 Pulſt. 198. 5. C. adzudged for the 
defendant. —=5, C. cited 3 Lev. 46. See Reſcous (F) pl. 7. and the notes there. 

+. Cro. E. $68. pl. 1. Waldo v. Lambert, S. C. adjudged no plea. Noy. 40. Walde v. 
Lambert S. C. adjudged no plea ; for he might have had a poſſe comitatus as well tor ſ:rviay the 
ſame proceſs as an execution. S. C. cited Mo. 852, in pl. 11632. S. C. cited 
Roll. Rep. 389. in pl. 9. S. C. cited 3 Bulſt. 198. 


OO 


2. if the ſheriff tahes a man upon an execution as upon a Cro. J. 
capias ad fatisfaciendum, and he is re/ced from him before that 333 FO 
he can carry him to the priſon, though he returns the reſcous, yet S. P. held 
this ſhall not excuſe him in an action upon the caſe for.#he ef- accord- 
cape, becauſe that he is to take e comitatus to ſerve it at his _— 
peril, and the party cannot have new execution, My Reports Roll, 
14 Ja. per Cur. May v. Proby and Lumley. 16 E. 4. 3. 6 E. Rep. 440, 
7. 12- hk 7 BE $41. 47-] be + 2 
5 | S. P. reſcl- 
ved per tot. Cur. 3 Bul!t. 198. 20. 8. C. & S. P. held accordingly. — So if it was on a 
capias utlagatum after judgment. Cro. J. 419. in S. C. per Cur. — Roll. Rep. 383. Arg. cites 
D. 1 Elis. 241. and 4 Eliz.———S. P. | 

{ *8W 1 


[3. If a ſheriff takes a man upon a procys and carries him to Cro. J. 414. 


f ; pl. 10. S. C. 
the gaol, and after is re/cued out of the priſon and he returns the S P. he 


reſcous, yet this ſhall not excuſe him in an action upon the caſe accordingly. 
againſt him for the eſcape, for he muſ? keep his gaol at his peril. — Roll. 
5 | ep. 441. 
My Reports 14 Jac. per Cur.] RS 
reſolved accordingly per tot. Cur. 


4. If a ſheriff upon capias in meſne proceſs takes the party andꝛ 
balls him upon an obligation with ſureties for his appearance Fol. £58. | 


according to the ſtatute of 23 H. 6. and at the day of appearance 80 if the; 


returns a cepi corpus, and the defendant does not appear, yet no ſheriff te- 
action lies againſt the ſheriff, becauſe that he was bound by the turns lan- 
ſtatute to bail him, and the party has not any remedy but to pro- Nu &c. 


Cure him to be fined if he does not bring in his body. Mich. 43 Bola v. Lat. 
& 44 El. B. R. per Cur. between Bowles and Laſjeils. And there ſels, 8 C. & 
faid that a judgment in point was then vouched accordingly.) 8. P. held 

| accordingly. 
| | — Cro.'s 
852. pl. 8. Boles v. Laſſels, S. C. adjudged accordingly. S, C. cited Mod. 244. Arg. and Ibiu. 
245. per Cur. who ſaid it was a ſtrong caſe to govern the point in the principal caſe, which was the 
Cale of Page v. Tulſe. And ſee tit. Return (K) pl. 10. and the notes there, 


5. If the prijen be broken by the enemies of the King by which Cro. E. er;. 
the priſoners e cape ; this ſhall excuſe the eſcape, becauſe the N. 4. Paſch, 
Ver. X, 1 gaoler 
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— * * 8 be 
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cited 33 H. 


56 _ Efcape. 


3 Eliz. eaoler could not reſiſt it nor has remedy „ber. D. 3 E. 6. 66. 153 


—— 7 El. 241. 47. 4 Rep. 84. Southcet's Caſe. ] 


S. P. by Hale 


6. 1. S. P. — Br. Eſcape, pl. to. cites S. C.—— Br Dette, pl. 2 . eites S. C. 


Ch. J. obiter in delivering the opinion of the Court. Vent. 239. Hill. 24 & 25 Car. 2. B. R. 


[6. So if the priſoners eſcape hn ſudden fire, this ſhall ex- 
| cuſe the eſcape, for it is the ac? of God, D. 3 E. 6. 66. 15.] 
Cre. E. 8 C. [/. If a priſon be broke by rebelt and traytors within the realm 
1 N by which the priſoners eſcape, this-ſhall not excuſe the eſcape, 
Cut edler becauſe there the gaoler may have his remedy over. D. 3 E. 
_ 33 H. 6. 66. 15 4 Rep. 84. Syutheet's Caſe.] 
8. 5 by Hale 2 obiter in delivering the opinion of the Court. Vent. 239. IIill. 24 & 25 Ca: . 
S. C.&S.P. cited Arg. 2 Mod. 28. Lg. Raym. Rep. 651. Paſch. 13 W. 3, 
S. P. by Holt Ch. J. cites 33 H. 5. 1 


F8. If a man be in execution in the Fleet or other place at He 
ſuit of the King and a common . hy and the warden or gaozler by 
the command of the Lord Chancellor and Treaſurer ſuffer him to 23 
into his country with a keeper to collect and levy money the ſooner ts 
pay the ring, and he goes accordingly and comes back again to the 
priſon, yet this is an eſcape as to the common perſon; for this 
act of the Chancellor and Treaſurer cannot excuſe the eſcape 
for the King himfelf cannot licence any man to go with a kecper 

or otherwiſe at large. D. 12 & 13 El. 297. 24.) 
[9. If a man in execution in the Fleet procures a habeas corpus 
in Trinity term returnable in Mich. term next following in any 
Court of Weſtminſter, and in the mean time gocs into the county 
about his buſineſs or recreation, and out of priſon, but with « 
keeper ot baſton, yet this is an efcape. 1 Car, Regis reſolved 
in the Lower Houſe of Parliament, though upon a conference be- 
L 87 ] tween the Upper and Lower Houſe of Parliament, it was prayed by 
| the priſoners of the Fleet that way ſhould be given for an habeas 
corpus to this purpoſe for this vacation in reſpect of the great 
plague now in London, yet the Lower Houſe of Parliament would 
not aſſent to give any way to it againſt the law, though two 
parts in three parts divided would aſſent to it, becauſe it was 
again the law, and fo excuſe themſelves to the Lords, and upon 
this nothing done by the Lords to whom the petition was ex- 

hibited. Hobart's Reports, 273.] 


Oro. C. 406. Fic. Trin. 12 Car. B. R. declared dy the Juſtices of B. R. 


Pl- 4-52 that it was referred to them by the King, whether in regard / 


memoran- C a 5 
dum of this, the plague habeas corpora might be granted for the priſoners in 


and the pro- execution in the priſon of this Court and in the Fleet upon judg- 
eons of | ment in Banco and the Exchequer, and that upon conference 
—And the had between all the Juſtices and Barons, it was reſolved. and 19 
like Hutt. certified by them to the Ld. Keeper, that if upon habeas corpora 
129, 13% granted the gacler ſuffers priſoners to go at large with a baſlon it 

is an eſcape, and that no habeas corpus ought to be granted by 


the law - this purpoſe ; and they ſaid that when the King was 


| informed 
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informed of their opinions he well approved it, and commanded 
that it ſhould be obſerved, and Juſtice Jones ſaid, that in the 
time of Popham it was ſo reſolved by all the Juſtices, and fo alſo 
at Reading term 1 Caroli, and ſo alſo reſolved in 34 H. 8. 
-. 11; D. 296. b. marg.. pl. 24. cites Hil ne © K 
MosriNn's Cass, where the Ld. Treaſurer and Barons of the Ex- 
chequer commanded the warden of the Fleet to let out the priſoner, 
it was adjudged that Moſtin ſhould recover againſt the warden, 
and it was ruled alſo, that if at any day after term the warden 
brought the priſoner before them that it is an eſcape. 
I2. Donn brought an attaint to reverſe the judgment, and 
the Judges bailed him to projecute the attaint cum effectu. But the 
bail was not entered of record; and in debt againſt the marſhal] for 
an eſcape judgment was for the defendant. Cro. E. 5. pl. 4. 
Paſch. 24 Eliz. B. R. Vaſt v. Gawdy. 
13. Action againſt the fſheriffs of London for diſcharging one who Cafe againſt 
was arreſted coming to defend a ſuit depending there. It was held the hari 


| 8 | of N. for an 
that the Court cannot diſcharge one arreſted, except he be ar- efrape, who 


| Teſted in the face of the Court. Brownl. 15. Hill. 17 Jac. pleaded that 


Wilſon v. London Sheriffs. he received 


; 2 writ of 
privilege from the Marquis of Newcaſtle, reciting that he was a juſtice of peace, and cuſtos rotu- 
lorum of that county, and that the priſoner was convened before the juſtices at their ſeſſions, and 
by the Iaw ought not to be moleſted eundo & redeundo during the time he had any cauſe there 
depending, and commanded the ſheriff to diſmiſs him, which he did accordingly; and upon demurrer 
this ſeemed an ill plea, for the Juſtices cannot cauſe a perſon arreſted to be diſmiſſed. Ravm. 16 & 
17 Car. 2. B. R. Clerk v. Molineux. Sid. 269. pl. 22. S. C. the Court doubted on the 
ſecond motion, whether the privilege ſhould extend to ſuch inferior Courts, or only to the Courts 
here; whereupon the defendant offered to waive his plea and to plead not guilty,——— Ly, 
1:59. S. C. Windham and Twiſden inclined that the privilege ought to be allowed, otherwiſe the 
buſineſs of the King would remain undone, But per Kezling the juſtices of peace cannot graat 4 
habeas corpus; & adjornatur. | | 


14. If J. S. is in execution and a habens corpus al teſtiffcandum 
7s directed to the gaoler where J. S. is in cuſtody to bring him (who 
is his priſoner) te be an evidence; if the. gaoler by virtue thereof 
brings the priſoner, it is an eſcape; ſaid by Twiſden J. to have 
been adjudged by all the Judges, Sid. 13. Mich. 12 Car, 2. 
Fitz-Jeffery's Caſe. 

15. In debt on a judgment the defendant pleaded that he was . 88 ] 
taken on a capias and committed to the marſhal in execution, 2 Mod 214. 
where he was for more than a year, and afterwards endeavoured to find S. GC. w_ 
the plaintiff by all the ways he could that he might ſatisfy the plaintiff 1 
his money, but that the plaintiff concealing himſelf purpoſely to detain held this 
the defendant in priſon, he paid it to the marſhal! to the uſe of the 13 ay 
plaintiff, whereupon the marſhal let him go at large. The plain- was plain- 
tiff replied that he was commorant at Weſtminſter, and that the de- tiff. but 
fendant well knew it. The Court held the plea not good. And ded” ot 


judgment far the plaintiff. 2 Jo. 97» Mich. 29 Car. 2. B. R. 2 Lev. 203. 


Tailer v. Baker. Taylor v. 

15 Bekon, S. C. 
and the plea adjudged to be ill. Jo. 98. at the end of the principal caſe, the Court held that 
this caſe differed much from that of payment to the ſheriff on a fieri facias, for there he is come 
manded to levy the money of the goods ot the defendant by the King's writ, but no ſuch authority is 


| given to the marſhal.—— See tit. Sheriff (F). 
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go at large, 


" Vinuiy. 


16. Precedent aſſent of plaintiff will excuſe eſcape, but ſubſe- 


De dit con- 
ſ | | i * OS 
ron * quent aſtent will not make it an eſonpe with allent of the plaintiff, 


that the pri- and therefore he has cither remedy againſt the fheriff, or may 
ſoner ſhould retake the party. 1 Salk, 271. pl. 1. Mich. 4 W. & M. in 
B. R. Scott v. Peacock. | | 


was a god 
plea in debt | 
brought againſt the ſheriff, though it was urged that he ſhould plead it by way of licence. Coldſb. 
81. pl. 25. Hi. 20 Eliz. Cunney v. Harrington. Diſcharge of one in execution may be by 
parol only, As where J. S. is in execution at my ſuit in the cuſtody of rhe gaoler, and I bid the 
gaoler let him go at large out of the priſon, it is a good dilcharge, Brown's Anal. 29. 
| 17. A juſtice of peace did by virtue of the ſtat. of 22 & 23 
Car. 2. cap. 20. diſcharge a priſoner who was in cuſtody for 1001. 
though the diſcharge was illegal, yet upon an efcape brought 
againſt the ſheriff in C. B. he was excuſed, becauſe the juſtice of 
peace had a juriſdiction and authority by the fatute to diſcharge a 
priſoner in ſuch manner as is therein directed, and though he had 
exceeded his power, yet the ſheriff is not to be puniſhed. 4 Mod. 
353. Mich. 6 W. & M. Arg. cites Sir Tho. Orby's Caſe, who 
was Sheriff of Lincoln, 


18. 8& g I. z. cap. 27. /. 6. M re-taking ſpall be given in x 
evidence in action 75 eſcape, unleſs ſpecialty pleaded, and cath that 


fuch eſcape was without the gasler's conſent, and gives 500 l. fer- 
feiture for falſe cath. : 
Late, 522, 19. Debt was brought by the plaintiff executor of A. again? the 
$8-.S.C. defendant as executor of B. formeriy ſheriff of the county of D. 
26ju82*0P* Upon nil debet pleaded, the jury found a ſpecial verdict, viz. 
=_ Can” That A. recovered a Judgment againſt F. and ſued a capias ad ſatis- 
aciendum directed to B. then ſneriff &c. which writ of capias ad 
ſatisfaciendum was executed by the under-fheriff; and F. being in 
cuſtrdy aſſigned a term for years to the under-fheriff in ſatisfaftion of 
the money recovered by the judgment, and to be diſcharged out of exe- 
cutian; and this aſſignment was to be void upon payment of the 
money recovered by the judgment at a da; after the office of B. to le 
Se riſſf ſhould determine; and upon this F. was diſcharged out of 
execution, and at the day Sc. he paid the money to the under- 
ſheriſf; but the under-ſheriff did not pay the ſaid money to A. B. 
died; and A. died; and the plaintiff as executor of A. brought 
this action againſt the defendant, and it was adjudged that it did 
not lie; becauſe the relcaſe of F. out of cuſtody was an eſcape in 
the ſheriff, and the receipt of the money afterwards could not 
purge it. Ex relatione M'ri Place. Ld. Raym. Rep. 399- 
Mich. 19 W. 3. C. B. Langton v. Wallis. | 
{ 89 J 
e , cution at his ſuit to go at large, and he does fo accordingly; it is 
we |2 good bar in debt for the eſcape; Arg. cites Dalt. 77. and 3 


it being on nc 
a very diffe- Bulſt. 98. * BLAATORD v. BLAMEFORD, that if in ſuch caſe the 


rent points, ſheriff refuſes to let him go at large, an action of falſe impriſon- 


but it moutd | ; 
te the very ment lies againſt him; and there the Ld. Coke ſays, That the 


preceding ſheriff is bound to take notice of the plaintiff; and cites 2 Cro. 
Caizof Win 379. WITHERS v. HENLY to the fame purpoſe. Arg. Ld. 


mia Raym. 555. Faſch. 12 W. 3. in Caſe of the King v. Toler. " 


20. If the plaintiff orders the ſheriff to let a man whoa is in exe- 


Ss. 


Cſca pe, 3g 


21. If the Court grants an erroneous execution, yet that will 
not excuſe the ſh:riff where there is eſcape, Brown's Anal. 29. 


(E) Taking upon Freth Suit, and what ſhall be ſaid 
| Freſh Suit. 


II. JF a man zz executin eſcapes toithout the afſent of the gaoler, If one in 


and the gaoler makes freſh ſuit after him, and retakes him e eee . 
g ieee a {cape out o 
before any geri, hrought avain/t him by the party, this ſhall excuſe cock ans 
him againſt the party to whom the party was in execution. ] Her into an- 
4 other CalNityy 
ard is there retaten anf . ſuit, notwithſtanding it may be ſaid that the ſheriff cannot have the 
cuſtody of him in another county, he having no authority there, yet becauſe that he did all that he 
could do, and by this freſh ſuit retovk him, and this before any action brought, the Judges will ad- 
judge this no eſcape. 2 Rep. 44. b. in Boyton's Cale.- Barnard, Rep. in B. R. 3 F. Trin. 3 
Geo. . in the Caſe of Srox re nouses v. MALLINS, the Court ſaid that it had been fo often reſol- 
ved that the retaking mult be before the action brought, that they would not enter into any argument of 
that point now. 


[2. But in the ſaid caſe, if the party at whoſe ſuit he was in 
execution brings his action againſt him for the eſcape, and 5 90 
2 action brought the ſheriff retakes him upon freſh ſuit, that this —=— 

all not be any bar of the action well attached before. Mich. jo. 144. pl. 
2 Car. adjudged upon a ſpecial demurrer between Harvey and 2. S. C. & 
Sir E. Reynell, The which Intratur Tr. 2 Car. B. R. Rot. —_— 
1179. ] 3 


93. 3. C. 

i | -&$. 2 uni 
the retaking was held to be too late though it was before plea pleaded, and judgment for the plaintiff. 
lat. 206, S C. & S. P. held accordingly per tot. Cur. and judgment for the plaintiff. 

Godb. 432. pl. 497. Harley v. Reynolds, S. C. adjudged. 12 Mod. 31. Mich. 4 W. & M. Ball 
v. Briggs S. P. though the retaking was the ſame day, and —_— 145. The gaoler may not 
retake the priſoner as to be in execution again for the plaintiff, but on/y for bis gun indemnity. 
Coldſb. 180. pl. 114. Paſch. 36 Eliz. Anon. 


* 


[3. If a priſoner eſcapes out of priſon by negligence of the keeper, Seetit. Trial 
and is alſent for a day and a night, and the keeper knows nat of it, 898 
but after when he has notice of it he makes freſh /urt after him, and notes there. 
retakes him, this is a freſh ſuit to excuſe him. Mich. io Car. 

B. R. between Hinton and Sir J. Lenthall adjudged per Cur. 
upon evidence at the bar, where the iſſue was, whether he im- 
mediately after the eſcape made freſh ſuit ; and per Cur. ruled 
that this ſpecial matter was good proof of the iſſue, ſcilicet, that 
he made the freſh ſuit according to the iſſue. Intratur Tr. 
10 Car. B. R. Rot. 627. P. 11 Car, B. R. between Elton and 


Sir J. Lenthall, in debt upon an eſcape, ſuch iſſue being joined 


and evidence given that the priſoner eſcaped at nine of the clock of 

the night, and the next day immediately after notice, ſeilicet, at frve 

o'clock the next morning freſh purſuit was made, and upon this the 

priſoner taken, and per Cur. this was a freſh ſuit within the iſſue.] | qo ] 

[4. If a priſoner in execution eſcapes by negligence of the keeper, See pl. 2 

though he be taken upon freſh ſuit after an action brought againſt — 5 

the ſheriff for this eſcape, by * he is in execution again, 3 notes there. 
"I | 3 | | 1s 


90 


—Ard fee 
Riceway's 
Cafe intra 
II. 73 8. 


b. Ridg- 


ſheriff may 
retain and 
| deetain after 


3 Rep. $2. - 


way's Caſe, 
S. C. reſolv- 


ed that the qwrir, Mo. 660. pl. 902. Mich. 34 & 35 Eliz. B. R. in Caſe 


Etcape. 


this ſhall not excuſe the keeper, but the plaintiff ſhall recover 


againſt him. Mich. 13 Car. B. R. between Burford plaintiff 

egain/? Sime and Gaier ſheriffs of Middleſex, adjudged upon a 

demurrer in an action of debt againſt them for the eſcape. In- 
atur Tr. 13 Car. Rot. 11c7.] 

5. A feme in priſon in a caſile leaped over the caſtle wall into the 
ditch of the ſaid caſtle, and the warden of the caftle levied the cry 
and retook her, and yet it was adjudged an eſcape. Br. Eſcape, 
pl. 14. cites Itin. Canc. 6 E. 2. | 

6. A man made attachment in one cqunty, and the party reſcued 
it, and went with it into another county, and the officer freſbly pur- 
ſued and retoc it, and well per Cur. therefore it ſeems that the 
ſame law is of a priſoner, as long as the officer freſhly purſues 
and retak-s, it is no eſcape, though it be in @ foreign county. 
Br. Eſcape, pl. 4. cites 33 H. 6. 2. . 

7. If plaintiff recovers againſt the ſheriff, the ſheriff after this 
cannot retake the priſoner, but is chaſed to his action on the 
caſe. And it ſeems he ought to retake him before the return of the 


of Grills v. Ridgway. 


| action brought againſt him. Show. 70. Mich. 1 W. & M. it was ſaid per Cur. that the reſolution 
in Ridge way's Caſe 3 Rep. 52. that the ſheriff may retake and detain, though ſo poſitively laid down 


| there, is not in Poph. Rep. 42. and in Mo. 660. is the clear contrary delivered for law. 


[ Mo. 660. pl. 
902. Grills 
v. Ridgway. 
s 8. 8. P. 
0 


| the loſing 

; the view, 
4 and that the 
N ancient pre- 
cedents are 
| not to ple ad 
K freſh ſuit 
4 within the 
74 view, but 
| only freſh 
= . ſuit.— Cro. 
F. 4 9. pl. 
. 55. Grills v. 
4 Ridgway 

. S. C. & S. P. 
a3 to the 
freſh ſuit 
agreed ; But 
if before be 
js retaken 
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before action brought the party i} all not have action. 
——Poph. 41- S. C. accord.r;ly. 


8. In debt againſt the ſheriff of Devon for ſuffering C. in 
execution at S. to eſcape in London, The defendant pleaded in bar 
that C. was in his cuſtody in execution until he broke the priſon at S. 


agreed as to againſt the will 0 the defendant, and eſcaped; upon which he made 


freſh purſuit, and retook him at 8. The plaintiff by proteſtation 
that the defendant did not make freſh ſuit, pleaded, that after the 
eſcape, and before he retook him, he ſuffered him to be a whole 
day and night out of his view at London. Upon demurrer it 
was agreed per tot. Cur. that though he was out of ſight, yet if he 
is retaken pen a freſh purſuit, he ſhall be in execution at the ſuit 
of the 3 ; and that if he fly into another county, the ſheriff 
may retake him there upon a freſh purſuit, becauſe the eſcape was 
of his own wrong, of which he ſhall never take advantage ; and the 
plaintiff not denying the freſh purſuit but by proteſtation has re- 
lied only upon the matter of the being out of his view, ſo the eſ- 
cape at London not anſwered, the Court will not intend other 
matter than he himſelf has ſnewn; but had the plaintiff demurred 
upon the bar he ſhould have had judgment. 3 Kep. 52. Paſch. 30 
Eliz. B. R. Rigeway's Caſe. | 1985 


bring: his action of debt, then the retaking of him afterwards all no! aweid the plaintiff's ation, 
although the retaking is upon freſh ſuit.— S. P. as to the bringing av action agai it the gaoler betore 
the retaking the priſoner, that now the gaoler cannot retake him ſo as to be in execution for the plain- 
but only for his own indemnity z and Popham compared it to watte, which if repaired 


Goulaſb. 186, pl. 114. ſeems to be S. C. 
S. C. cited Jo. 145. pl. 2. 8 


ght 


9. The defendant being in execution in Norfolk brou 
| his 


14. £ 


wha! 
ret ak | 
kind , 
taken 


Eſcape, Tod 


his habeas corpus to come before a judge at the Lent aſſiſcs, and ef- 
caped to London, and in Eaſter term following was retaken, and 
thereupon he brought an action of falſe impriſonment againſt the 
bailiff; but the Court held, that the re-1aking on a freſh purſuit | gt J 
was good, though he had not taken him at the end of the year, 
if inquiry were made after him, Godb, 177. pl. 247. Mich. 
8 Jac. C. B. Stone's Caſe. 
10. Judgment agaiuſt huſband and wife, and ſhe was taken in 
execution, The plaintiff brought debt again the marſhal, for that 
he ſuffered her to go at large, his debt not being ſatisfied, who 
pleaned that fhe broke the priſon, and he took her in freſh purſuit, 
and no hath her in execution; adjudged no good plea, becauſe 
the plaintiff had alleged that the defendant valuntarily ſuffered her 
to go at large, which was not anſwered or traverſed, and if ſo, 
then he cannot retake her. Cro. J. 657. pl. 8. Hill, 20 Jac. 
B. R. Whiting v. Sir Geo. Reynell. | 
11. Voluntary eſcape by the g:oler without aſſent of the plain- Sid. 339 N. 


tiff /hall not prejudice the plant ; but that he may bring a new = So 

execution; adjudzed, Lev. 211. Paſch. 19 Car. 2. in B. R. cannot re- 

Alanſon v. Butler. take him, 
but the par- 


. ty may, becauſe otherwiſe by the death or inſufficiency of the ſheriff, or other officer who had the 


euitody of the priſoner, he may be without remedy. | 
In cate of an eſcape ayainft toc will of the ſberiff, either plaintiff or ſheriff may retake; but on 


| eſcape with conſent f the gacler the party has only remedy to take, not the ſheriff; if with cen- 


ſent f the plaintiſh, then neither plaintiff not {heritf can retake him, though the debt be unſatiſ- 
fied, Show. 177. cites Alanfon » Butler, and ſays it is true law and ſettled. 2 Mod. 136. 
Mich. Car. 2. C. B. Baſſet v. Salter, S. P. and the Court would not ſuffer it to be argued becauſe 
it had been lately ſettled that it was at the platniitf's election todo either, and upon a writ of error 
brought in the Exchequer Chamber the Judges there were of the ſame opinion; but ſays, that in the 
Ld. Ch. J. Vaughan's time the Court of C. B. were divided, but it is ſiuce ſettled. Freem. Rep. 
212, pl. 220. S. C. & S. P. held clearly by the whole Court, and cites it lately reſolved accordingly 
in the Caſe of Crune v. King. 


12. If there be a voluntary eſcape in the officer who takes the 


party again in execution, (which he ought not to do) yet the 


plaintiff may have him in execution if he will; per Holt Ch. J. 
Comb. 396. Mich. 8 W. 3. B. R. Ettrick v. Brewell. 


(E. 2) In what Caſes the Perſon may be retaken 


without Freſh Suit, 
Eſcape-Warrant &c. 


1. 8899 V. 3. 7 F any priſoner committed in execution to either 
26. /. 7. or any of the priſons ſhall eſcape by any means 


whatever, the creditor at whoſe ſuit he is charged in execution may 
retake ſuch priſoner by a new capias or ca. ſa. or ſue forth any other 
kind of execution on the judgment as if ſuch priſoner had never been 
taken in gxecution, | | 


H 4 „1 . 


91 | Eſcape, 


i A. vas com- 2. 1 Ann. fiat. 2. cap. 6. [. 1. If any perſon committed, ren- 
i — dered or charged in cuſtody in the Queen's Bench or Fleet, in exe- 
5 for a c. cution, or en meſne proceſs or contempt, hall go at large, upon oath 
tempt in riſ- therecf in Wwritivg before a juage of that Curt where the action, juds- 
« 1 ment or ex/cut:5N Were, or where the party was committed or charged, 
L Cbancel. ſuch a judge is required to grant one or more warrants, reciting the 
far ewarrant;, action, executiæn, or contenift, with which ſuch perſon flood charged, 
| it was held he quarrants ſhali be in force in all places in England, Wales 
that A. not . 10 * 75 7 3 e » 
| being him- and torun of Berwick, directed to ai Heri, mayors, barliffs, con- 
i ſeif com- avies Ic. in their reſpective precinits, ta retake and commit ſuch 
| | 92 1 perſen eſcaped, to the Common gael of the county where retaken, there 
mitted. but £9 remain witnout bail or removal, until ſatisfactian be made of the 
4 only 118 debt, or diſcharged by due courſe of the law. | 
f -— parte | was not within the ſtatute, ſo as that an eſcape warrant wild lie againſt him, though 


Þ iz lay againſt the perſon reſcues by him. Wms's Rep. 435. Trin. 1718. in B. R. Pain's Caſe. 


me 


| 3. The defendant being in cv%oly upon meſne proceſs eſ- 
i caped, and was retaken upon an efcape-warrant, by virtue of the 
ä ſtat. 1 Ann. cap. 6. and B. R. was moved, that upon bringing 
the money into Court he might be diſcharged, but the Court 


ſaid they could not do it. 6 Mod, 21. Mich. 2 Ann. B. R. up 

/ Hetherſhall v. Bowes, a 1 
"os | pray Far debt on a bond to come to an a.count had been if 

a prijoner in the Fleet and eſcapi was retaken upon an eſcape-war- nig 

rant, according to the late acl -f parliament, and ommitted t9 Co 
Newgate, and upon affidavit made that nothing was due, and the day 

plaintiff ) being in Newgate being dijabled from coming before a Wa. 

Judge to ſhew his cauſe of action, and that diſability coming from wa! 

his mvn Wrong, VIZ. his eſcape, the Court ordered common bail, nig 

but if he had not eſcaped he might have got out by a day- rule. tha! 

6 Mod. 63. Mich. 2 Ann. B. R. Cotton v. Martin. Ge 

2 Sale. 5 56. 5. A priſoner eſcaped and was retaken on a Sunday by virtue of 8 
3 = a judge's warrant, called an eſcape-warrant. "The queſtion was, 173 
irg, and Whether this taking was ſuch ſervice of proceſs as was againſt and 
that the the act of 29 Car. 2. cap. 7. Per tot, Cur, this is a taking in fuffe 
Fl nature of a freſh purſuit, and is no original proceſs, and the gaoler to h. 
ele party might have taken him upon a freſh purſuit on a Sunday calle 
mitment before this ſtatute. 6 Mod, 95. Hill. 2 Ann. B. R. Parker v. char 
Ro” | More. time 
3 Salk. 148, by ſc 
149. pl. 1. Moor's Cafe 8. C. & S. P. held accordingly. —— 2 Ld. Raym. Rep. 1028. S. C. held that the « 
this retaking is not within the meaning of the ſtatute 29 Car. 2. and that he might have been re- ſatisf 

#aken on a Sunday without a warrant. 6 Mod. 3 Salk. and L. Raym, Rep. ſays that it was 

heid otherwiſe in C. E. and the two laſt books ſay that the Barons of the Exchequer were equally wher 
divided. —And Ld. Raym. Rep. fays that the like motion was made before in the ſame term in the 
B. K. and the Court was then of the ſame mind. | keepe 
6. A priſoner in the King's Bench eſcaped and was retahen upon = 
an eſcape-warrant purſuant to the late att by perſons of whom none was 6. p y 

an officer as the att direfts, The ſheriff was ordered to return the liſtin 
warrant, who zeturned it thus, (viz.) that he was brought to him keepe 


in 


Eſcape. 


in cuſtody of one R. and others to him unknown, by virtue of the 


warrant &c. and that he detained him in cuſtody juxta exiven- 
tiam warranti prædict'. It was moved that this new act bein 
in aid of the execution of juſtice, for that reaſon ought to be fa- 
vourably extended; but per Holt Ch. J. the party being brought 
to the ſheriff by a warrant illegal executed, it is as if there had 
been no warrant at all, and therefore he cannot detain him, eſpe- 
cially tince it doth not appear that any of the perſons who brought 
him was a conſtable, or other officer of the peace, or affirmed 
himſelf to be fo, for it is from ſuch only that the ſheriff is to re- 
ceive him, and from no other. Afterwards the return being filed 
the Court adjudged it inſufficient, and granted an hab. corp. to 
bring the priſoner back to the King's Bench Priſon. 6 Mod. 
154. Paſch. 3 Ann. IB. R. Rich v. Doughty. 

7. One was taken up by the deſendant on an eſcape-warrant about 
eight in the morning, and long before the Curt ſate; on a motion 
for an attachment it was inſiſted that he could not have a day- 
rule at that time ; but this was over-ruled ; becauſe in this Caſe 
there ſhall be no fraction of a day, and the opinion of the late Ch. 
J. Holt was now mentioned, (viz.) That where a perſon is taken 
upon an eſcape-warrant, who had obtained a rule for that day, 
that the proſecutor ſhall be committed; and that it was ſufficient 
if the party had delivered his name in writing to the clerk the 
night before the day he moved for a day-rule, as ſoon as the 
Court ſhould fit ; but it appearing in the principal caſe. chat the 


day-rule was obtained after the party was taken upon tlie eſcape- 


warrant, on purpoſe to avoid the commitment by virtue of that 
warrant, and that his name was not delivered to the clerk the 
night before, but a little time before the Court ſate, it was ruled, 
that he ſhould continue in cuſtody. 8 Mod. do, 81. Trin. 8 
Geo. Wilkinſon v. Matthews. 

8. Defendant had been a priſoner in Woodſtreet Compter in 
17 32, upon meſne proceſs at the ſuit of Brown, plaintiff's int: ſtate, 
and being at that time a ſerjeant at mace, the #eeper of the Compter 


ſuffered him to have the liberty of the gate, (as it is called) that is, 
to have his liberty up2r promiſe to return into cuſtody whenever 


called upon by the keeper ; the ſaid action having never been diſ- 


charged upon the books of the Compter, and Bron in his life- 
time having obtained judgment, the plaintiffs revived the ſame 


by ſcire facias, and having obtained an award of execution, charged 
the defendant (ſtill a prifoner on the books) with a capias ad 
ſatisfaciendum as a prifoner in cuſtody of the ſheriffs of London, 
whereupon the kecper of the Compter endeavoured to perſuade 
the defendant to return into cuſtody, which he refuſing, the 


| Keeper on Sunday Nov. gth retook the defendant at George's Cof- 


fee-houſe, Temple Bar, witheut any warrant, and defendant moved 
againſt the keeper to be diſcharged, inſiſting that as the eſcape 
was voluntary, the keeper could not retake him, and alſo in- 
lifting, that the debt was paid to Brown in his life-time. The 


keeper, on ſhewing cauſe, could not controvert the firſt thing 


5 | inliſted 


az 


70 
22923 
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Eſcape. 


inſiſted on, viz. that the e/cape was voluntary, and as to payment 
of the debt, that was out of his knowledge; Brown's action ne- 
ver was diſcharged from the books, and the plaintiffs were not 
parties to this motion, but there had been a former motion this 
term by cefendant to be diſcharged, the debt being paid; the 
plaintiffs had anſwered that fact, and ſhewn ſufficient cauſe to 
keep him in cuſtody. The eſcape on all hands being admitted 
to be voluntary, Mr. Juſtice Denton, and Mr. Juſtice Forteſcue, 
were of opinion that the keeper could not retake the defendant, 
and that he ought to diſcharge him; had the eſcape been real, 
the keeper might have retaken defendant on a Sunday, and is not 
reſtrained by the ſtatute 29 Car. 2. Mr. Juſtice Reeve was ef 
the ſame opinion in point of law, but thought it too much for the 
Court to relieve defendant, (who appeared to have acted at leaft 
very diſhonourably with regard to the keeper) in this ſummary 
way upon motion, and that defendant ſhould be put to his action, 
or an audita querela, Defendant was ordered to be diſcharged. 
Notes in C. B. 264, 265. Mich. 9 Geo. 2. Featherſtonehaugh, 
and Wife Adminiſtratrix of Brown v. Atkinſon. 

9. A priſner in B. K. charged in execution there was turned 
ever to the Fleet, and there likewiſe charged in execution at the 
ſuit of the ſame party, and on the 30th of Jan. laſt was taken on 
an eſcape-warrant ſigned by a judge of B. R. He ine on a day- 
rule, but on ſearch there was none for that day; thereupon as he was 
carried through the Old Baily towards Newgate, the officers of the 
Fleet reſcued him. It was held upon the words of the ſtat. 1 Ann. 
cap. 6. That any judge of the Court where the action was 
brought may grant an eſcape-warrant, and that a judge of C. B. 


may grant it though the priſoner is turned over and charged in 
execution in B. R. and fo vice verſa; and as to the entry of his 


name in the petition for a day-rule, it ſignifies little unleſs it is read in 
Court ; and therefore an attachment was granted againſt the rel. 
cuers, and ruled that he ſhould be taken out of the Fleet and ſent 
to Newgate, 8 Mod, 240. Paſch. 10 Geo. The King v. Dun- 


barr. 
(E. 3) Remedy againſt the Eſcaper, the Sheriff 
or the Gaoler, 


I. F a man recovers debt or damages againſt one who is in priſon 
by way of execution, and he eſcapes, he ſhall have debt 


againſt the gaoler or againſt him; per Skrene. But the reporter 


ſays not againſt the priſoner ; for he was in execution before, quod 
nota by him that this ſhall be execution to the party, though he 


did not elect it; and if it be awarded after judgment that he be 


diſmifled, this is a bar of execution, quod nota ibidem by award. 
Er. Executions, pl. 33. Cites 11 H. 4. 12. 44, 45- 


2. Where a man whole body is in execution eſcapes, the 2 5 
88 | 35 


Judom 
him to 
judgry 
prete 
2 Jo. 


1 1 
ſheriff 


a capia 


Mich. 


. has no remedy but againſt the gaoler; per omnes in B. R. Br, 


8 Efcape, 8 12. eres 14 H. 7. 12. 3 
t 3. If a priſoner in execution eſcapes with the permiſſion of the gaoler 1 
$ the execution is utterly gone and extinguiſhed, and the plaintiff I 
c at whoſe ſuit he was taken in execution ſhall never reſort to him 
0 who eſcapes, but ſhall hold himſelf to the gaoler for his remedy ; 
d but if fuch priſoner ejcapes of his cron wrong without the privity or 
, conſent of the gasoler, the gaoler may well take him again for his 
5 indemnity, until the plaintiff has determined his election whether 
he will have his remedy againſt the gaoler, or that he will main- 
is tain the execution; per Curiam, 2 Le. 119. in pl. 162. Mich. 
of 29 & 30. Eliz. B. R. in Cafe of Phillips v. Stone, cites 13 H. 
IC 7. I, 2. | 
ſt 4. The body, lands and gods of F. S. were in execution, and 
ry the body eſcaped, yet he could not be dilcharged of the refidue by 
n, audita querela; and in ſuch caſe it ſeems, that if the ſheriff 
d. ſuffers the body to eſcape, yet the dettee cannot have action of debt 
h, | for all the delt againſt the gaoler, but an aciton upon the caſe; for 
the land and goods which is ſatisfaction is ſufficient. Roll, Rep, 
ed 204. in pl. 6. Trin. 13 Jac. cites it as Roade's Caſe. 
he 5. A ſcire you quare executiomem habere non debet would lie 
on againſt one that made a voluntary eſcape, and there is no reaſon, 3 
= | but that he may as well be taten by the party again without a ſcire 5 
E facias, for the party has an intereſt in the body of the pledge until his 
he debt is /atisfied ; though it the priſoner ſhould bring treſpaſs againſt 
in. a gaoler that detained him atter a voluntary eſcape, he could not 
as defend it; the mitchief would be exceeding great if the ſheriff 
B. &c. might at his pleaſure put the plaintiff to an action only againſt 
in himſelf; for this laſt vacation the warden-of the Fleet turned as 
hts many priſoners at large as their: debts came to 80000 l. and ran 
in away himſelf; cited per Hale © h. J. Vent. 269. as held per tot. 
eſ· Cur. 9 Car. in Caſe of Roberts v. Hrevilian. 
ent b. Executor brought ſci. fac. on a judgment in debt for the te/lator Cart. 2 12. 
un- againſt the deiendant guare executionem habere non debet. The de- Paſch. 22 


fendant pleaded that he was taken in execution by ca. ja. upon this * 8 
judgment and committed to the Fleet, and that the warden permitted Allen S. C. 
him to go at large, and demanded judgment; and upon demurrer adjudged for 


rift judgment was given for the plaintiff as to this point per tot. Cur. L 95 | if 


præter Vaughan, who totis viribus was againſt the judgment, Fei, 
2 Jo. 21. Caſes in C. B. Allen v. Vinter. od vie 
. : ; : Freem. Rep. 
iſon 213. pl. 220. as adjudged in C. B. and affirmed in error in B. R. 
lebt : 
rter 7. If one in execution eſcape, the plaintiſt has his election to ſue 
uod ſheriff upon an eſcape, or elſe the detendant, but he cannot have 
he a capias againſt the defendant without a ſci. fa, 12 Mod. 230. 
e be Mich. 10 W. 3. Anon. 
ard. | | ; 
arty. 


ws M | (F) In * 


95 | Etcape. 


F) In what Caſes the Sheriff or other Officer oy 
ſhall be charged for an Eſcape. 1 5 8. 


Fitzh. Barre, [I. IF J. recover againſt J. S. and the Heriff takes him before | 
7 - "qt 5 any writ of execution comes to him, and ſuffers him to go at an 
. 5 large, he is not chargeable for this. 18 E. 3. 35. b.] 3 
| c Jg, Fe. Tf A. brings a ſcire facias againſt B. upon a recognizance in al 
| | 1 Chancery, and has judgment againſt B. and after it is entered upon Ca 
4 * | the record, that elegit habere execurionem per feri facias, and this is 

4 v. Clifo:s, returnabie nihil, and then it is entered that A. proſecutus 3 

dat adjoura- writ of capias againſt B. upon which B. is taken by the ſneriff, and 

— . after ſuffered to eſcape; in this caſe no action hes againſt the ſneriſt 
SC. regerts upon this eſcape, becauſe there 7s net any award of the capias by tie 
0 

| 


it held by Curt, but is taken out without the warrant, and xa capias lies upon a 
3 Jalices as recoaguigance by the law, and for this there not being any award of the 


s 
4: here, but 2 : : . 
that Fenner capias (which would be a judgment tho' erroneous if there had 


J. 3 been ſuch award) the ſher:ff may well tate advantage of it. Ad- 
© .:. judged in a writ of error in the Exchequer-Chamber between the 


wieder E. of Cumberland and IWeaver. Intratur P. 44 El. Rot. 453. 


5 zudged for aan : 
A the plaintiff. B. R. and the judgment in B. R. reverſed.] 


— Rrownl. 
$3. S. C. but ſeems only a tranſlation of Fels. \Capias lies at common law to execute 
2 recognirance, Mo, 274. per Clerk, Gent, and Manwood Ch. B. Ugnoll v. Paſton. 
S. P. by Manwood Ch. B. much inforced. See 2 Le. 88. in Caſe of Ognell v. Paſton. 
Cro. E. 75. S. P. that though the capias was erroneouſly awarded, yet the party being 
taken by force thereof, it is a good Execution for the party as long as it continues unreverſed, and the 
ſheriff is chargeable for the eſcape. Coniers Sheriff of Durham's Caſe.——D—© SS. P. Cro. E. 707. 
in Cale of Leighton v. Garnon, and the ſheriff thall not diſpute nor take advantage of this errone- 
ouſr.ots of the proceſs, admitting it to be ſo; for it was a good warrant to him to take him, and 
fiiſe impriſonment lies not againſt him, and by their aſſent the plaintiff had judgment. Cro. E. 164. 
1655. Ognell v. Patton. SO Where à ca, la. was ſued out after the year, and the ſheriff tos“ 


bim and let him eſcape, Cro. E. 158. pl, 14. Trin. 32 Eliz, B. R. Buthe's Caſe. 
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9 — — 1z3. In an action upon the caſe in B. R. againſt an officer of an 7. 

Fol. 8 ro. inferior Court for an eſcape, if the plaintiff declares that he brought ip in 
an action againſt J. d. in the ſaid inferior Court (as in Kingſton 
26. Paſch. upon Hull) upon an obligation made at Halifax in the county of de c} 
15 Car. Aa- York, and does not allege it to be within the juriſdiction of the ſaid 
pA inferior Curt; and that upon this judgment was given, and exe- pl. 3. 
whe S. C. Cution granted, and defendant took him in execution, and ſuf- 8. 
—5$.C. fered him to eſcape, and for this he has brought this action. him a 
exedby This declaration is not ſufficient to charge the defendant, becauſe where 
(Ihn J. it is not alleged that the obligation was made within the juriſ- cape, | 
Mick. 4 W. diction of the Court; for though the action be tranſitory, yet it is an 9. 
95 ] inferior Court which has a limited juriſdiction of things ariſing lig & 
WIE & | within the juriſdiction, the proceedings there were caram non u- count, 
—_— © dice, and all utterly void, of which the office ſhall take advantage in, eſcape, 
| that the this action upon the eſcape. P. 15 Car. B. R. between Richard- againſt 
5 realen of (on and Barnard per Cur. adjudged in arreſt of judgment after à per C] 


1 —— verdict for the plaintiff upon ſuch declaration. Intratur Tr. 14 4. 20. 


# i Caſe waz, Car. Rot, 1590.4 
| . becauſe 
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becauſe it appears in the body of the declaration, that the place where the obligation wis male was in 
the body of the county, out ot their juriſdiction; but ſays, that where nothing of this appears by 
the plaintiff 's declaration, it ought to be not.tied to the Court by the plea of the defendaut to the 
jariſdiftion of the Court, which plea if the Court refuſes, pr accepts it and proceeds after, if the plea 
zs offered as it ought to be, before imparlance and upon oath, all proceedings after ſhall be void. 

S. C. cited by Atkins and Scroggs J. 2 Mod. 197. S. C. cited 3 Lev. 23. 


[CA. If A. recovers againſt two jointly, and takes bath in execution, 6 6 cited 
ö : f in dy Coke Ch. 
and after one is ſuffered to «cape, though the other continues in ]-Roll. Rep 


priſon, yet debt lies on the eſcape againſt the ſheriff, in which 205. Tria. 


all the debts ſhall be recovered againſt him ; Norgate s 13 Jas. 
Caſe adjudged cites Tr. 13 Ja. B. R. per Coke.) » . 
Arg. is cited 


the Caſe of 34 H. 6. S. P. S. P. agreed by Doderidge J. Roll. Rep. 200. —2 Bulſt. 322. 
Hill. 12 Jac. S. P. by Coke Ch. J. who ſaid it is a plain and clcar caſe, and cites 34 H. 6. 


5. If a man recovers againſt baron and feme, and takes both in Roll. * 
| 's [uffe adhd 5 204. pl. 6. 
execution, and after the feme is ſuffered to eſcape, though the baron 8. S. 485. 


continues in priſon, yet debt lies upon this eſcape againſt the natur. 


ſheriff, in which all the debts ſhall be recorded, for this was the Ibid. 292. 
debt of the feme, and ſhe is as fully in execution as the baron. as ——_ 
Tr. 13 Ja. B. R. between Dr. Suteliſf and Sir George Reynell.] S. c._— 

2 Bulſt. 3 20. 


S. C. three juſtices, contra Doderidge, held the action well brought, but by reaſon of ſome error in 


proceedings no judgment was given, and the matter was ended by agreement. 


6. A recovery was erroneous, and the party being in execution * 705. 
alch. 2 Cars 


was ſuffered by the gaoler to eſcape, and afterwards the recovery B. R. Dick- 
was reverſed for error, yet the action lay againſt the gaoler. fon e James 


Godb. 27. in pl. 36. cites 13 E. 3. Barr 253. 3 
Noy. 


78. Dixon v. James S. C. & S. P. and a judgment in C. B. was affirmed in B. R. So in caſe 
ef an eſcape ſuffered by the ſheriff, and an action brought againſt him, he pleaded that no capias iſſues 
to him; but per Cur, he thall not take advantage of an erroneous proceſs, Sty, 232. Mich. 1650, 
Martin v. Headley. | | 


7. If an officer having a warrant to arreſi a man, ſees him ſhut 
up in a houſe, and challenges him as his priſoner, but never actually 
had him in his cuſtody, and the party gets free, the officer cannot 
be charged with an eſcape ; for there muſt be an actual arreſt. 
2 Hawk. Pl. C. 129. cap. 19. f. 1. cites Corone 9 H. 6. 1. 
pl. 3. 17 Aſſ. pl. 1. Fitzh. Corone 249. 
8. If a gaoler /uffers a man condemned to go at large and retakes 
him again, yet action of debt lies for the eſcape ; for per Billing, 
where he is ſo retaken he is not in by the firſt execution. Br, Eſ- 
cape, pl. 34. cites 10 E. 4. 10, 11. 
9. By the fatute of Weſtminſter 2. cap. 11. de Servientibus Bal- . 
livis &c. That if the bailiff be found in arrear in action of ac- 
count, and committed to ward, and the warden permits him to 
eſcape, debt lies againſt him thereof, and by the equity debt lies 
againſt every other warden upon every cendemnation in other action; . 97 J 
per Choke and Pigot. Br. Parliament, pl. 19. cites 15 E. 


4. 20. 
10. When 


97 Eſcape. 


10. When a man is acquitted he is no priſoner ; for if he eſcape 
the ſheriff ſhall! not be charged of the eſcape. Br. Fees, pl. 6. 


cites 21 H. 7. 16. 
11. Jude ment was had againſt the defendant in B. R. and another 


judgment againſt him in C. B. at theſuit of the ſame party, upon 


which he was taken in execution, and committed io the Fleet ; he 
brought an habeas corpus cum cauſa, and was Femoved into the 
King's Bench; if the marjhal ſuffers him ta eſcape hr is liable for beth 
debts, «D. 152. a. pl. 6. Mich. 4 & 5 P. & M. Anon. 


12. Where a reſcous is made after the arreſt on a ca. ſa. at the 


ſame time whereby the party arre/ted eſcapes, the ſheriff ſhall be 
charged for the eſcape with the condemnation, and he ſhall have 
his remedy againſt the reſcuer by an action on the cafe, D. 
241. a. pl. 47. Trin. 7 Eliz. Anon. 55 
13. If one who has a protection from the King is taten in execution 
and eſcapes, the gaoler ſhall anſwer for the eſcape; cited per Cur. 
Le. 277. in pl. 377. Paſch. 26 Eliz. in the Exchequer as one 
Hale's Caſe. 5 
Le. 132. pl. 14. If the ſheriff at the requeſt of the plaintiff makes J. S. a 


_— e ſpecial bailiff to execute proceſs, and in conſideration thereof pro- 


brook, S. C. miſes not to take advantage againſt the ſheriff in caſe 45 an eſcape; 
1 


3 if the party charges the ſheriff for an eſcape an action on the 
aue, caſe lies for the ſheriff upon the promiſe. Ow. 97. Trin. 36 


rift, though a Hep 4 

7 was infft- Eliz. Dabridgecourt v. Smallbrook. 
ed that the | 

promiſe was againſt law and void. 3 Le. 227. pl. 305. 8. . in totidem verbis. Cro. E, 
178. pl. 9. S. C. adjudged accordingly. Ibid. 271. pl. 2. Smalibroke v Dabridgecourt, S. C. and 


jadgment affirmed in error in Cam. Scacc. Hill. 34 Eliz. 


15. If a ſheriff takes one in execution by force of a capias, an 
action of debt will lie againſt him though he returns not the writ, 
Ow. 48. Mich. 31 & 32 Eliz. ſaid by Periam to have been ſo 
adjudged in 1 ymberman's Caſe | | 


16. if a Arif has in his cuſtody ſeveral priſoners in execution 
and dies; and after a new ſheriff is made he ig bound to take notice 
of all executions againſt any perſon he finds in the gaol, for there 1s 
no perfon to make delivery or give him notice thereof. 3 Rep. 


72. b. Mich. 39 & 40 Eliz. B. R. the 3d Reſolution in Welt- 


| by's Caſe. | | 

11 ſheriff 17. Caſe lies againſt the ſheriff for letting one go at large 
ne 2 by who was taken on a cap” utlag on meſne proceſs in debt, the 
Sferiude Plaintiff not being ſatisfied, decauſe he is hereby delayed of his 


after judg- | : i 
ment aud debt. Cro. E. 652. pl. 9. Hill. 31 Eliz. B. R. Bonner v. 
_ Ein Stokeley. | | = 

cape, 
though he | 5 
returns not the writ, yet he is liable to debt on the eſcape. Cro. E. 107. cites 17 Eliz. Auſtrej“ 


Calc, 


18. Cafe &c. wherein the plaintiff declared, that he had 


brought an action againft M. for 301. and he not appearing; was 
eutlawed; and was afterwards taken by the defendants being ” 
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Eſcape. 


riff, upon a capias utlagatum, who returned cepi; and afterwards 
fuffered him to eſcape ; adjudged, that the action lay againſt the 
ſheriF, and that the jury ought to give the value of his debt in 
damages. Mo. 641. pl. 882. Mich. 43 & 44 Eliz. C. B. Evans 
v. Williams. oh 

19. If a capias ad ſatisfactendum be iſſued out againſt a noble- 
man, (where it ought not ſo to be) and he is taken by force of 
this, and afterwards ſuffered to eſcape and go at large, an action of 
debt for the eſcape well lies; for though de jure he ought not to 


be taken, but he being once taken, he ought not to ſuffer him to 


eſcape ; per Coke Ch. J. 2 Bulſt. 65. Hill, 11 Jac. in Caſe of 
Weaver v. Clifford. | 

20. If the ſheriff arre/?s one by erroneous proceſs, and hath him 
in execution, and ſufters him to eſcape, he ſhall be charged; as 
where the capias was by a wrong name, and he was taken upon a 


_ teſtatum, in which he was named i right name, and had him in 


execution, and afterwards ſuffered him to eſcape ; per tot. Cur, 
2 Bulſt. 256. Mich. 12 Jac. Neiſar v. Tyrrel. 

21. The commiſſuners upon the ſtatute of bankrupts committed a 
bankrupt to the cuitody of the ſheriff for refuſing to ve examined 
pon interregatsries, and they let him eſcape 3 whereupon action 
upon the cafe was brought againit them. It was objected the 
action did not lie, becauſe he was not committed till ſatisfaction 
of the debt; but refolved, the action did ve'l lie, the commitment 
being only for refuſing to be examined upon interrogatories, 
although it does not appear what the interrogatories were, ſo as 
the Court might judge whether they were Jawſul or not, for they 
ſhall be intended lawful till the contrary appears. Mo. 834. pl. 


1123. Trin. 12 Jac. B. R. Briſtol Sheriff 's Caſe. 


22. The defendant was taken in execution by the old ſheriff, 
who in exitu ab oflicio by indenture debito modo confect' deli- 
vered him to the new ſheriffs, virtute cujus he was in execution 
under them, and upon an habeas corpus brought was delivered to 
the marſhal, who ſuffe:ed him to eſcape, againſt whom an action 
was brought, and upon demurrer to this declaration exception 
was taken, becauſe it was not ſhown that the ud jheriffs delivered 


bim in execution to the new ſheriffs with the caufe , his impriſenment 


for it may be that he was delivered per indenturam debito modo 
confectam for other cauſes, and that this cauſe was not men- 
tioned, and then it was an eſcape in them and not in the martha). 
The Court was divided & adjornatur. Cro. J. 587. pl. 11. 
Mich. 18 Jac. B. R. Dowſewellv. Sir Geo. Reynells. 

23. Judgment was given againſt huſband and wife, and ſhe was 
taken in execution, and permitted to go at large, for which an action 
of debt was brought againſt the marſhal ; it was inſiſted for him, 
that the plaintiff was not wholly deprived of the debt, becauſe her 
huſband was liable to the execution; but adjudged, that the action 
did lie, becauſe the feme only was committed to priſon and not 
the baron, and ſhe is the ſole debtor who is impriſoned, Cro. 
E. 657. pl. 8. Hill. 20 Jac. B. R. Whiting v. Reynell. 

| | | 24. A com- 
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98 Eſcape, 


A committi- 24. A committitur entered on the roll was vacated on the mo- 


tur upon the tion of the plaintiff, 79 the intent the plaintiff (the defendant having, 


U is evi- 5 : | ; i 
We of never been in cuſtody) might tate what execution he pleaſe ; and 


the perſon's the Court faid, that the entry of the committitur upon the rol! 
dein a does not charge the marſhal for efcape unleſs after the entry the 


— 5 party be actually in the Marſhalſea. Sid. 220. pl. 5. Mich. 16 


the marſhal Car. 2. B. R. Conny v. Jacob. 


ith an cl- | | 
Cape, though ſuch commmittitur be not entered in the marſhal's book; Adjudged. Ld. Raym. Rep. 


704, 705. Mich. 13 W. 3. B. R. Spencely v. Sutton. 


Freem.Nep. 25. Debt againſi the fon, who was marſhal of the King's Bench, 
35 © fer the eſcape of one in execution in the time of bis father, who was 
f likewiſe marſhal, and by whoſe death the office deſcended to the defen- 


Judecd ac- 


ca:duely, dant; upon the trial the caſe upon the evidence was, the father ſuf- 


nd that the Led a priſoner voluntarily to eſcape, who in alittle time after returned 

paity may ; ; . 

either have fo the priſon, and was actually in cuſtody at the death of the father, 

a ſci. fa. or and ſo continued in the time of the ſon till he permitted him to eſcape 

acz.ſn. again. And whether he ſhould be chargeable for the eſcape in 

F 99 | his own time after the voluntary eſcape permitted by the father, 
was the queſtion ; it was inſiſted, that he ſhould not, becauſe after 
the voluntary eſcape ſuffered by the father he could not take hin 
again in execution, though the creditor might if done without his 


conſent, and though he returned to the priſon, yet neither the 


father or ſon could detain him; but adjudged for the plaintiff. 


7 


per tot. Cur. upon a ſpecial verdict finding all this matter. 2 

Lev. 109. Trin. 26 Car. 2. Lenthal v. Lenthal. | 
Freem. Rep. 26. } ſcape &c. in which the plaintiff declared, that he fuzd 
90h. 97. T. . in the Court of Ely, upon a bend made infra juriſdictionem of 
Holt, S. C. that Court, upon which 7. S. was taten, and the defendant ſuffered 
North Ch. J. Him to eſcape; upon not guilty [non eſt factum] pleaded, the 
ates JUTy found that there was ſuch bond and ſuch proſecution and 
Caſe is, it Eſcape, but that the bond was not made infra juriſdictianem Curie 
ſhall be ſaid and the queſtion was, whether an action of efcape would lie? 


eee occauſe ſince the bond was not made within the juriſdiction of the 
25 to the W . | S V 
plaintiff to juſtices, Ellis e contra, this is no eſcape, and though the party had 


_ = admitted the juriſdiction by pleading non eſt fattum, yet that could 


his ation; not give the Court any juriſdiction where originally it had none. 


becauſe it 2 Mod. 29. Paſch. 27 Car. 2. C. B. Squibb v. Hole. 


was a thung : 
that lay in his own cognizance that the bond was made out of the juriſdiction of the Court, and ſo the 


Court had nothing io do with it; but perhaps it an executor had brought the action it might have 


been otherwiſe, becauſe he {hall not be preſumed to kuow where the bond was made; and the other 


Judges ſeemed io agree with him; ſed adjornatur, 


27. If a man is arreſted trrtion fly, and afterwards delivered to 


the gaoler, who is afterwards informed of the tortious taking (with- 
out any fraud in the caſe) he ought nevertheleſs to detain the 
priſoner delivered to him on the arreſt, though the execution of it 
was illegal ; for if ſuch information be falſe, and he lets the pri- 
ſoner go, he is liable to be ſued for an eſcapes, Arg. Comyns's 

| | Rep. 


Court, all the proceedings were coram non judice; and per three 


Eſcape. 99 


Rep. 155. and cites it as fo agreed by the Court. 2 Jo. 214. 
F[rin. 34 Car. 2. B. R. ] in Cate of Olliet v. Beſſey. 

28. Cafe lies againſt the gaoler for eſcape: on meſne proceſs, Cro. E. 625. 
Cumb. 69. Mich. 3 Jac. B. R. Pettley v. North. | . 
FE 40 & 41 Ee 
h | liz, B. R. Bennion v. Elwick, S. P. held according!y. 


29. An action of eſcape will not lie againſt the ſheriff for the 
eſcape of a priſoner taten upon a vid judgment ; admitted. Carth, 
148. Trin. 2 W. & M. in B. R. | 

30. But there is a difference where the judgment is merely When a 


void, and where it is erronegut oy, and this depends upon anther pos. ales 
diſtinction, viz. where the Court, where the judgment was obtained, upon an er- 
had cognizance of the cauſe and where not; for in the firſt caſe, roneous 


2 g : . 5 n ; | * judgment 
if the plaintiff obtains a judgment, and by his own ſhewing had 3 


9 cauſe of action, yet becauſe the Court had juriſdiction of the and then an 
cauſe, this is only an, erroneous and not a void judgment; but it ones is 
is otherwiſe where the Court had no juriſdiction of the cauſe. — 728 
Carth. 148. Trin. 2. W. & M. Il 13. R. 11 Caſe of Gold zaoler or 
& al v. Strode. | | theriff, and 
| | Judgment 
and execution thereon, though the firſt judgment upon which the party was in execution ſhould be 
afterwards reverſed, yet the judgment againſt the gaoler being upon a collateral thing executed ſhall 
remain in force, 3 Mod. 325. in S. C. 


31. Plaintiff outlawed F. S. after a judgment on a ca. ſa. ſued 5 Mod. 200. 


3 Ph | c> 203. . 
cut within the year, and two years after the outlawry F. S. was alan 


taken upon a Capias utlagatum, and the ſheriff let him eſcape. In for the 
debt brought by the plaintiff againſt the ſheriff the Court held that | 100 ] 
the defendant was in execution at the plaintiff's ſuit, though af- plaintif.— 


o p 8 - > On / - Como. 37 3s 
ter the year, and that without prayer, becauſe he would have 7." 373 


been ſo if taken within the year, and here is no difference; — Ch. J. 
the plaintiff was at the end of his proceſs at the exigent, and {a\ he never 


* . * eſt 
no continuance nor ſci. fa. lies after cap. utlag. and the very cap. ro 46 


utlag. which is ſued at his charge imports an eleftion of the body. tence taken 
N. B. The defendant died, fo no judgment was given, but Holt in the caſes 


: 1 : Oe within the 
Ch. J. on hearing thereof ſaid they were inclined to give judgment er 


for the plaintiff. x Salk. 319. pl. 2. Paſch. 8 W. 3. B. R. ter, and that 

Wolf v. Daviſon. © | | ; it ns LEY 

| | ſuddenly, 
The Court inclined to give judgment for the plaintiff; ſed adjornatur, 


32. If one taken upin a writ of excommunicato capiendo upon a : e "0 
ſentence in the Spiritual Curt, for non-payment of money decreed 19%. hs _ 


for tithes and coſts, efcapes, an action will lie againſt the ſheriff; S. C. the 
tor though this is founded upon a matter merely ſpiritual, yet the plaintiff 


proceſs iſſues out of a temporal Court, and is directed to, and —_— 


executed by a temporal officer, and the damages conſequential don on the 
thereupon temporal, adjudged per totam Curiam, though it was cate for this 


confeſſed to be the firſt action in this caſe, Lutw. 121, 122. — 


Hill. 6 W. & MI. Slipper V. Maſon. Tf unanimouſly 
by all the 

Judges of C. B. that the action well lay. A perſon excommunicated was charged in cuſtody 

of the ſheriff upon an eExCommunicato capiendo, and committed to the Flest charged therewith, and 

Vol. 1 | from 


rene 


5 8—— ty and 
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from hence by habeas corpus, where he was ſudered to eſcape. It was agreed, that if the fit writ 
was not returned they might take a new one, and thereupon take him up de novo; otherwite it it 
were retuned, 6 Mod. 78. Mich. 2 Ann. B. K. The Queen v. Ball, 


33 Gaoler is a known officer in late, and his cu :ſtody i is the cuſ- 
tody of the ſheriff to many purpoſes ; per Cur. 1 Salk, 348. pl. 
2. Trin. 7 W. 3. B. R. in Bethe}'s Caſe. 

34. Ma ſha Mis ot chargeavle in eſcape till notice of the committitur. 
1 Salk. 272. pl. 3. Mich. 13 W. 3. B. R. Watſon v. Sutton. 

3 the / ſheriff of e eee has a man in cuſtody in 
Aorthumberiand, and the ſheriff is himſelf here in London, aud a 
writ is delivered to him againſt that perſon, he is in his cuſtody im- 
mediately upon that writ; otherwiſe if the man was out of the 
county at the delivery of the writ, as in caſe the ſherifi was bring- 

ing him to Weſtminſter on a habcas corpus ; per Holt Ch. }. 


1 Salk. 274. Trin. 5 Ann. B. R. in Caſe of Jackſon v. Hum- 


phreys. 
1 Salk. 207. 30. In an action we an eſcape again? a ſervant of the Compter ; 
pl. 5. Iack- upon not guilty pleaded, it was given in evidence for the defend- 
.. ant, that the cauſe of ation ariſe out. of the juriſdiction of the Court, 
in B. R. (but au that the doſendant had notice of it; and this matter being 
mention go found ſpecial, judgment was given for the plaintiff, for the officer 
het {hail not take upon himſelf to examine that matter. Comyns's 
the plaintiff. Rep. 156. Paſch. 7 Ann. cited by Serjeant ! Richardſon to have 
been reſolved in B. R. Lucking v. Benning. 

37. An officer is chargeable for an co of a perſon, where 
the action arijes out of the juriſdiction ;f the Court by whoſe procej; 
he was takeu. Comyns's Rep. 153. pl. 103. Paſch. 7 Ani 
C. B. Higginſon v. Sheit. 


L 101 ] (F. 2) In what Caſes where the Inferior Officer 
is not ſuſſicient, the Head Oflicer ſhall be * 


Rej; ondeat Superior. 


= This AQ t. 13 E. 1. cap. 11. FX AC * 8, that /- ruants, bailiffs, cham- 
eee tm. 2. berlains, and all receruers which are 
3 accguntabie being fe und in arrear by aur tors NN nel by therr maſter", 
teretoreif they ſb all be committed to gas till they fhall have ſatisfied the majler ; 

$ hath and let * the 1 heriff or gazler taxes heed, 2 at he ag not 7 Her him 40 7 


the kee pin 

of a 5 — a at large by repleglure, or otherwiſe, F without the aſſent of ' his maſter. 
by wrong, or 

de facts, and ſuffereth an cage, he is within t dis ſtatute, as well as he that has the keeping of it de 


jute. 2 Init, 351, 38 | n 3 . 3 EY 5 
+ And this aſſent may be by parc!, and ſhall be a ſufficient bar in an action of debt brought fer 


the elcape. 2 Init. 322 


There was * cap 11. Aud i if be do, he | hall anſtuer tn the maſter the dae 
eee 7 mares, and the maſter ſhall hay 2 5 reco der 'Y the: eef by a. * writ of 
ebt again 
the gaoler .. | 
for an eſcape 
at the commen law, 
Would upon a tclpats or ,; and net upon any contract in deed or in law, but this act firſt gay: 


but the party was driven to his ſpecial a Aon upon his caſe, which action wa: 
the 


by th 


whic 
medd 
him 
that 
7 Jac 

4. 
any 1 
direc 
the þ 
anſ{w 
{hall 


Brov 
deb. | 
excep 
Dim 
Cipe, 
he ha 
V, dil 


he 
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en of debt againft the gaoler which had let one to eſcape, which was committed to pri 


for arrearaves of account, but it lies not againſt the gaz/er's executors becauſe it 15 a Ureipaiy 
fore any other act of perhament by the equity of this act an action ol debt do lie againſt the gac 
for an cſcape in Court of Pipowders, and ſo in all other caſes. 2 Inft. 382. 

Atfterwards the ſtatute of 1 K. 2. for a further declaration gave the action againſt the gardein of 
the Fleet. 2 Inſt. 382. : 

But albeit this act and the ſtatute of 1 R. 2. alſo doth ſay per breve, yet a bi!l debt lies alfo 
by the equity of this and that. ftatute, albeit it has been holden to the contrary, but ſince it hath been 
often adjudged that a bill of debt is maintainable upon the ſaid acts. 2 Inſt. 382. | 

Now, foraſmuch as the ſtatutes do give recovery by writ of debt, incidently they do give damages 
alſo. 2 Init. 382. 

This act extends to fome cherte and infants that are koepers of gacls, to charge them in an action 
of debt for the eſcape of one in execution. 2 Inft, 382. 


1 7 


And if the gavler have not wherewithal his ſuperior ſhall anſwer, . is wok 
UNdUcricood, 


when one that hath the cuſtody of a gaol of freeheld or inheritance, commit the ſame to another that 
15 not ſufficient, his ſuperior ſhall anfwer tor the eſcape of the priſoner ; but he all not have the ac- 
tion of debt againſt the ſuperior as long as the inferior is ſufficient. 2 Init. 382. 

The mayor andcitizens of London have the ſherivalty ot London in tee, and the ſheriffs of London 
zre gardeins under them, and removable from year to year, in this caſe the ſheriffs of London are 
cardeins, and the mayor and citizens their ſuperiors ; and though the ſheriffs appoint a keeper under 
them, yet heis not within this ſtatute, becaule it is intendable when the gardein comes in by him that 
e hath the freehold or inheritance in the Cuſtody, for this act does extend but unto two ſuch degrees, for 
there cannot be two ſuperiors within this act, but one ſuperior and one inferior. 2 Init, 3%2. 

The Duke of Norfolk being mar/ba! of England of inheritance, and having authority to make a de- 
rity, who has the cuſtody ot ts gao!, he is die gardein, and the Duke of Norfolk his ſuperior within 


inis adt. à Init. 352. 


2. One condemned for debt in the Admiralty Court was com- Sav. 11, 12. 
mitted to the priſon of Sir John Arundel, he having the liberty of „ a 
a a9, and the under-galer promiſed [permitted] him to eſcape. Windell. 
it was held, that Sir John was chargeable in debt, and that two S. C. but 
or three eſcapes ſuſlſ-red * by the under-gaoler forfeits his d 7979 Gears 
and the liberties. D. 278. b. marg. pl. 5. cites Mich, 23 6 24. 
Eliz. Sir John Arundel's Caſe, | 

3. In debt upon eſcape &c. againſt the ſheriff of Notting- 
ham, he pleaded nil debet, and gives in evidence that the bail” 


1 


which made the arreſi, was made upn condition that he ſbould nat 
meddle with ſuch executions without ſpecial warrant of the ſheriff 
h:mſelf, and his conſent, but it was reſolved (this notwithſtanding) 
that the ſheriff ſhould be charged in ail. 2 Brownl. 283. Mich. 
7 Jac, C. B. cites the Sheriff of Nottingham's Cale. 

4. Note, that if execution be directed to a ſheriff to arreſt 
any man, or to make execution within a liberty, and the fheriff” 
directs his warrant to a bailiſt of the liberty for to make exceution of 
the proceſs, wha makes it, aud after is a fugitive, and not able to 
anſwer for that, the /»rd the franchiſe ſhall anſwer for that, and 
{hall be liable to anſwer for his bailiff, by all the juſtices. 2 
Brownl. 50. Hill. 8 Jac. C. B. Anon. 

5. Debt upon an efcape, where the party was condemned in Bridgm. 6. 
debt and taken upon an outlawry after judgment; upon demurrer 1 
exception was taken, becaute the action was net brought tam pro the action 
Demino Rage quam pre ſeipſo for ſuffering an outlawed perſon to eſ- Was good 
cape, but adjudged, that the plaintiff might bring debt for what HG OE 
he had loſt. Cro. J. 619. pl. 5. Mich. 19 Jac. B. R. Moor 
v. Sir Geo. Reynells, 


I 2 Y 6. An 
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102 Eſcape, 


_ one 6. An action of debt was brought againſt W. as guardian of 

> Nie 15. the Fleet in fee, for the eſcape of H. in execution for 2000 l. at d 

S. C. but the plaintift 's ſuit, out of the cuſtody of D. to whom W. had : 
7 


that dr = granted that office for his own and two other lives; on nihil debet, 
OL: a ſpecial verdict was found, that V. tas ſeiſed in fee of the office, 


books is . — . 

-much better and made a grant for three lives to D. that H. and divers others in af 

reported. execution for great debts did eſcape out of the cuſtody of D. and = 
ca 


that he being a man of deſperate circumſtances, ſuffered them to 
eſcape, and went with them; and that D. at the time of the grant 
and commitment of H. and of his eſcape was inſufficient ; and the th 


queſtion referred was, whether W. on the ſtatute of Weſt. 2. in 
quod reſpondeat ſuperior, ſhould be obliged to anſwer this debt? eſe 
no 


And this having been ſeveral times argued at the bar, Wild from 
the bench took an exception, that the verdict was inſufficiently 
found, becauſe it did not find D. inſufficient at the time of the action | 
breught; and on that exception a venire facias de novo was a- of 


warded. Gilb. Equ. Rep. 257. per Gilbert Ch. B. cites 2 cap 

Lev. 158. and 2 Jo. 60. [Hill. 27 & 28 Car, 2. B. R.] Plum- Rm 

mer v. Whitchcot. | | hin 

7. No action will lie againſt a deputy for an eſcape, but bre 

againſt the maſter, and the ſtatute provides that if the gaoler be 35 

not ſufficient, reſpondeat ſuperior, and a deputy is not a gavler but * 

a ſervant of a gaoler. Arg. 2 Lev. 159. Hill. 27 & 28 Car. 2. 7 

B. R. in Caſe of Plummer v. Whitchcott. | harms 

2 Show, 8. Action was brought againſt L. upon an eſcape ſuffered by Ir 

08 M315! C. who had a particular eſtate in the office of marſhal of B. R. and 1 d 

Loni! at the trial the plaintiff was nonſuit, for the eſtate of L's own Ve. 

S. P. held ſhewing was not in him; wherefore a motion was made in Court, el 
1. bens that L. might bring in his deeds, and make it appear in whom 
Les Co the eſtate was. The Court ſeemed to think it hard in ſuch a caſe 

| as this; but if L. was to put in an officer, they might make him 
ſhew his title; and it was ſaid it ought ta be of record in the Court I. 

who is the officer, that the party grieved may know againſt whom 1 

to bring their action; but as for bringing in the deeds the Court actic 

could not order it; but ſaid they might go into Chancery. Skinn. clum 

8 113, 114. pl. 5. Trin. 35 Car. 2. Lenthal's Caſe. and 

[103 J 9. If any one has an e/tate for life in the office of marſhal and ties. 

Skinn. 113. ſuffers an eſcape, he who has the inheritance 1s not chargeable ; | 2. 

1 and the ſuperior then ſhall not anſwer for the ſame. 2 Show. mitte 

i 308. pl. 315. Trin. 35 Car. 2. B. R. Croſs v. Lenthall. | dan; 

114. S. P. | | | | 6. 6. 

by Jones J. | . . 1 . + 

(F. 3) What Action lies againſt the Sheriff, Gaoler * 

&c. And what of his is liable to anſwer for Eſ- W Fe 

capes. And How. | of a 

Surry 

See (A. 2.) I. I K. 2. cap. 12. GAYE aftion of debt for ſuffering eſcapes. wa 


pl. 15. ! 2. The ſtatute of Weſtm. the 2d. if ſheriff permits an da- 
Le Notes . . . : . . 0 
there, - countant to eſcape, action of debt lies, and this is of him who is 

found in arrear. Br. Dette, pl. 103. cites 15 E. 4. 19. 


6 13. And 


As” 
y 18 


Ani 


Eſcape, 


3. And by the equity of the ſame ſtatute, if any who is con- 


demned and impriſoned upon the condemnatiom eſcape, action of 


debt lies againſt the warden, and not to recover the firft duty, but 
the penalty given by /iatute. Br. Dette, pl. 103. cites 15 E. 4. 19. 

4. But where a man is taken by capias ad computandum, and 
after the ſheriff permits him to go at large, action of debt does 
not lie; for he is not in priſon for any duty, but action upon the 


Caſe lies. Br. Dette, pl. 103. cites 15 E. 4. 19. 


5. And where debt upon eſcape is brought in Surry, inaſmuch as 
the ſheriffs of L.. had the party in ward and permitted him to eſcape 
into Surry, there he ought t9 allege that he was in ward in Surry and 
eſcaped there; for it Is no eſcape but where he is in ward; quod 


nota. Br. Dette, pl. 103. cites 15 


6. Action upon the caſe by the Earl of Kent againſt Shaw 
and another ſheriffs of L. that where the plaintiff had brought writ 
of account againſt M. and judgment given that he hall account, and 
capias ad computand” awarded te the fheriffs of L. by which they 
tork him and held him in ward till ſuch a day, when they ſuffered 
him to eſcape &, And note, that action upon the caſe was 
brought, for he cannot have debt till it be certain, and it is not cer- 


lain till he has accounted in fact. Br. Eſcape, pl. 37- Cites 16 E. 


4- 3% 


7. Either action of debt or caſ» lies for ſuffering an eſcape of 
one in execution for debt due to the plaintiff. Cro. E. 767. pl. 8. 


E. 4 14% 


Trin. 42 Eliz. B. R. Hertford v. Garnon. 


8. But where one is taken upon meſne proceſs action of debt 
does not lie againſt the ſheriff, but only an action upon the cate. 


Vent. 7. Hill. 20 & 21 Car. 2. B. Anon. 
(F. 4.) Actions. Brought where. 


1. A MAN was condemned and in execution in the Cinque Ports 

and eſcaped into London, and he who recovered in the firſt 
action brought debt of the efcape in London and well, per judi- 
cium ; and per Priſot it in an eſcape in every county where he comes, 
and he may have action of debt for the eſca 


tics. Br. Lieu, pl. 83. cites 30 H. 


6. 6. 


2. Debt upon eſcape lies in London where the party was com- 


mitted to priſon in execution in the Cing 
dan; quod nota per judicium. Br. 


b. 6. 


_ orts and eſcaped into Lon- 
Eſcape, pl. 44. cites 33 H. 


* 


— 


3. And per Priſot it lies in any county where he comes after the | 
c/cape ; quære inde if he was not in ward in thoſe counties. Ibid. 


4. A man was in ward of the ſheriff of London upon executicn 
of a ſtatute-ſtaple, and the fheriff permitted him to eſcape into 
9urry, and the ain was brought in London, and the beſt opi= 
nion was that it ſhall be brought in Surry. Hoddy ſaid, when he 
was in priſon in London and eſcaped into Surry, the plaintiff 
ought to allege that he was in ward in Surry and there eſcaped, 


if he will bring the action there; for where he was firft in priſen 


13 


«an 


Br. Action 
ſur le Cafe, 
pl. 98. cites 
So Go 


pe in any of the coun- | 104 J 
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ard eſcaped, in this county the action ſhall be brought; for if he 
was in priſon in Middleſex and eſcaped and went into Kent, and 
after into Surry, the action ſhall be brought in Middleſex. Br. 
11. cites 15 E. 
Br. Lieu, fl. 5. Debt upon eſcape was brought in London, inaſmuch as 
3A. B. was condemned in London at the ſuit of the plaintiff and 
5 was there in ward, and the detendant , permitted him te e 
cape ſuch a day in Southruart, of which he brought the action, 
and they were at iflue and found for the plaintiff, and it was al- 
leged in arreſt of judgment, inaſmuch as the action was brought 
in London where the eſcape was in Southwark, and yet the plain- 
tiff recovered per judicium; for the acizn 75 well brought, per 
Cateſby, in the oe county or the ether. Br. Eſcape, pl. 36. cites 
1 E. 4. 3. | ; 
Noy. 22. 6. Debt in Midaleſex agaii? the ſheriff” of Denbigh, wherein 
Farkinon the plaintiff declared, that he recovered againſt O. in C. B. 40l. 
debt, upon which the ſaid O. was aſter wards outlawed, and that 


Ka WP 1 
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ed accord- the plaintiff delivered @ capias uilagatum agaiuſt the ſaid O. to the 


_ deſendant then ſheriff, and that he having been in his preſence the 
dcfendant wouid nit arreſt him thaugh required to do it, but re- 
turned nom eff invertus; upon not guilty pleaded it was found 
againnſt the defendant, but it was moved in arreſt of judgment 
that this action ſhould not have been brought in Middleſex, be- 
cauſe the fault ia not arreſting the party was in Denbighſhire ; 
but adjudged for the plaintiff becauſe the falſe return, which is 
in Middleſex, was alſo wrong, and therefore the plaintift hath 
his election to bring his action in either county, Hob. 209. pl. 


264. Mich. 15 Jac. Packhurſt v. Powel., 


(G) To whom it ſhall be faid an Eſcape. 
[ 7, 2 the King, or the Party, or both.] 


Br. Execu- [I. IF a man be taten upn a capias pro fine for denying bis mn 


Bon, pl. 25. , . . | 5 
e. aeed in action of debt, and is ſuffered to go at large, he 


Br. Efcape, Who recovers ſhall have debt againſt the ſheriff, becauſe the ca- 
i. 7. cites plas is ad reſpendendum tam nobis quam parti, 7 H. 4. 4. b. ad- 


S. C. accord- 
ingly. 


judged.) 


. though de- 


fendant pleaded to the writ, becauſe the party was impriſoned at the ſuit of the King; ſed non 


[ 105 J [2. So in recovery fer firging ef ſalſe deeds if the defendant be 


Br. Eu. im priſoncd for the hue at the prayer of the attorney of the King, 


tion, pl. 8% 2 F + by 8 4 : 8 
cites „ II. 6 if he be ſuffered to go at large before ſatisfaction to the plarntif}, 
5. 5. C. and he may charge him far the eſcape, be cauſe he is in execution to the 
tere by party upon the taking at his election. For he ought to be in 
ſome he is 0 © a 
not in cxe- : 5 n | 88 
ention for the party is the original, and the fine but àccf bt by reaſon of the 
me party '7 ſuit.” 7 H.6.6.b.] 


Lnicſs he © prays 
© ia 


execution to the party before ſuit to the King, becauſe the fut 
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prays it; and Brooke ſays, it does not appear there whether he was impriſoned pro fine Rügis within 


the year after judgment given; for it wahia the year, then he ſhall remain tor the execution of the 


party, as it ſeems, contra if after the year. Qxære. 


[ 3. But if a man be taten upon a capias pro fine for the King See tit. Exe- 
where no cap:as lies in the original, and ſuffered to eſcape before (b. a) 3 
prayer of the party to be in execution for his damages; as for a (E. a) 
tine in aſſiſe the party ſhall not have an eſcape againſt the ſheriff, 
becauſe he was not in execution to him before prayer. Contra 
18 H. 6. 19.] | | 

[A. If a capias ad ſatisfaciendum iſſues upon a judgment in ation Hewastaken 
debt, and the ſheriff returns nom oft inventus, and after iflues a — 
capias utlagatum upon which he is taken and impriſoned, and theretore 
after he is let to go at large, the party who recovered may have was i exe- 
an action of debt for this eſcape againlt the ſheriff, for he was-in _— 
execution for him alſo, becauſe he cannot have a new cahias ad ſa- 3 : 


tisfaciendum. M. 41 & 42 El. B. R. per Cur. between Leighton Layton v. 


Crarnonce, 


8 £ 747 
and Ialwyn.? = © Rep. 88. 
; Garnon's 
Cafe, S. C. reſolved.- —Cro. E. 6. pl. 28. S. C. reſol ved. —8. C. cited Sid. 380. 


Yelv. 20. cites 8. C. —S, C. cited 5 Mod. 201. Arg. but ſays, That three years at- 
terwards in the ſame term, Popham and Fenner ſeemed to be of another opinion in an action of 
debt brought againſt an adminiſtrator upon a judgment had againſt the inteſtate. The defendant 
pleaded that the inteſtate was outlawed atter the judgment, and taken upon the capias, and died in 
priſon ; 2nd upon demurrer to the plea thoſe two judges held, That he was not in execution at 
the ſuit of the plaintiff without his expreſs prayer, and the Court awarded it; but Gawdy J. was 
of a contrary opinion in that Cate. And according to his opinion and the reſolution in Garnon's 
Caſe, there have been ſubſequent judgments in this very point, That when the party is taken upon 
the capias utlagatum, he ſhall be in execution for the plaintiff it he will, although his body was 
never brought into Court. This Cate came in queſtion again in this Court in Michaelmas term, 


20 Car. 2. it was debt upon an Eſcape, wherein the plaintiff declared, That he recovered a judg- 


ment in the 13 year of that King, that the party was outlawed the 15th and taken up the 18th 


year of the fame King, and eſcaped; but he had not declared that he was in cuſtody, and prayed 
to be ſo at his ſuit, without which his impriionment upon the Caplas did not make him in execu- 
tion at his ſuit; tor it may be, he was not contented with that, but intended to have another 
execution than his body. But the judgment in this caſe is not reported, only the opinion of 
Popham and Fenner is there cited, that he ſhall be in execution at the ſuit of the party until he 
diſclaimed it. . 


5. If a man is condemned in debt and is taten pro fine Regis 
and eſcapes, debt lies of the c{cape againſt the warden, quod nota. 
Br. Dette, pl. 199. cites 7 H. 4. 4. ky, 

6. Debt againlt the warden upon eſcape of a man condemned 
being in his ward, the defendant /aid he was committed to the 
Fl-et, and the attorney of the King prayed fine for the King, in- 
aſmuch as the condemnation was 72 forger de faits and not : 
at the execution of the plaintiff; judgment ſi actio. And the, 
opinion of all was, that the warden thall be charged ; for the en- 
try in the roll is pretextu cujus judicii jam mittitur ad priſonam 
de le Fleet, and they, it is as well for the party as for the King 
as it ſeems ; but it” much argued and not adjudged, but there 
:5 no mention there if he was taken within the year or net; for it 


ſeems that this is not material, but that if he be taken he ſhall 


remain for the plaintiff, Br. Eſcape, pl. 41. cites 7 H. 6. 5. 
14 7. If 


4 
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7. If the defendant be convicted in treſpaſs vi et arms, and the 
deiendant be taken aſter judgment by capias pro fine awarded for th: 
King, he thall remain for the ſuit of the party if he will, and it 
he eſcape by command of the King or etherwije, the plaintiff ſhall 
have debt upon the eſcape, and recover his debt in damages &c, 
and thts was ſo adjudged by good advice. 7 H. 6. as it was ſaid 
there. Br. Eſcape, pl. 33. cites 4 E. 4. 10. 
8. If a man be condemned in debt or treſpaſs, or fine is to be mad: 
for denying of the deed &c. and the defendant is taken by capias pro 
ne Regis within the year at the ſuit of the King, and committed to 
gaz, it he ſuffers him to eſcape the party ſhall have debt upon the 
eſcape ; for the taking him for the King within the year fhall ſerve 
the party alſo ; for the King is intitled by the party, contra after 
the year ; for there it ſhall be intended that the demandant has 
agreed with the party, and therefore after the year he ſhall ſue 
ſcire facias ; quod nota good diverſity. Br. Eſcape, pl. 47. cites 
N. B. 121. | 
Cro. E. 93. g. Negligent eſcape is not eſcape between the ſheriff and pri- 
8. C. ſoner, but between the ſheriff and the plaintiff in the action at 
| whoſe ſuit the priſoner is in execution. Mo. 597. pl. 8 16. Intr. 
Hill. 34 Eliz, Rot. 613. Savage v. Becham, | 


(H) Gaols, 
In what Places Priſoners may be kept. 


Lr. THE marſhal of B. R. cannot keep his prifoners in other 


place than where the ancient prijon is appointed without 


the licence of the Court, though it be in time of the plague. Tr. 


| 11 Car, B. R. per Cure] 

See Cro. C. [z. But the Court of B. R. may by rule of Court appoint th? 
=o ag priſon to ve in any place of England, and upon this the marthal may 
Car. the re- Carry his priſoners there, but he ought to keep them there in 


ſolutions and priſon as before, and the extent of the priſon ought to be limited 


cirection® by rule of the Court alſo, P. 11 Car. B. R. per Cur. and then 


of the judge: 
to this pur- 
poſe. 
And ſee 
Hutt. 129, 130. their opinions upon the ſame occation, 


liberty given to Sir John Lenthall to make his priſon at Biceſter 
in the county of Oxford and the extent of it limited. |] 


D. 278. b,. 3. T. was ſued in the Admiralty and condemned in 100]. and 
mag fl. was committed to the cuſtody of the bailiff of the liberty of P. 


. Cites Ws : | 
Mich.2z of which A. was lord. It was adjudged that the admiral may 


& 24 Eliz. chuſe his priſon at his pleaſure, and that T. ſhall be in execution. 
Sir John Sav. 11, 12. pl. 30. 23 Eliz. Trewynyard v. Windell. 

Caſe S. C. h 

held, 1ſt. That the admiral may hold his priſon where he will, 


S. C. cited 4. D. ſheriff of W. had one in execution whom he kept / 4 
| Pit 


. ; 
take 
ſaid, 
him 
ko t. 
Was 
2. 
has 
Out 


Eſca 


3 
bail; 
to th 
to tl 
the | 
coun 
Hit 
lies f 
own 


Caſe 
= 
7 if at 
actio 
v. Pa 


accordi 


Know le 
plainti! 
per bill 


the 
the 
] if 
all 
XC. 


aid 


ade 
pro 
{ to 
the 
de 
fter 
has 
ſue 
tes 


Ile 
| at 
tr, 


4a 
WAG 


Eſcape. + 106 


private priſon by himſelf, and when he was diſcharged of his office, per Cur. 


and a new ſheriff made, D. told the new her that he had ſuch a Cro. E. 307- 
one in his cuſtody and offered to put him into the indenture amongſt 

his other priſoners delivered to the new ſheriff, but the new ſheriff re- 

fuſed to receive him unleſs D.would deliver him into the common 

gaol of the county, which was in the town of W. whereupon af- | 
terwards the priſoner eſcaped ; and D, was charged with this eſ= | 107 J 
cape, and not the new ſheriff, for he is not compellable to take the 

priſoners of the delivery of the old ſheriff, but in the common gaol of 

the county, and the old ſheriff remains chargeable with the priſoner 

until he be lawfully diſcharged of him. Poph. 85. Hill. 37 Eliz. 


B. R. cites Dabridgecourt Sheriff of Warwick's Caſe. 


5. Sheriffs in London may make their houſes their priſons if they 
will as well as the Counters. Sid. 318. pl. 6. Hill. 18 & 19 
Car, 2. B. R. in Caſe of Huſband v. Cole. | 


(I) What Remedy the Sheriff has. 


I. II was moved, where a man is in for felony, or condemned 
| and eſcapes, and the warden makes freſh ſuit, he may re- 
take him if it be ſeven years after ; contra & without freſh ſuit. Brian * Orig. 
ſaid, if he has made fine for the eſcape, or if action be ſued againſt ome) 
him for the eſcape of him who was condemned, then it is no purpoſe 
to take him after, and contrary to the record, which is, that he 


was at large. Br. Eſcape, pl. 35. cites 13 E. 4. 9. 


2. Where a man whole body is in execution eſcapes, the party 


has no remedy but againſt the gaoler, and if he eſcapes and is 


out of view, yet the gaoler may retake him; quod nota, Br. 

Eſcape, pl. 12. cites 14 H. 7. 1. | - : 
3. Action lies by the ave f upon a reſcous and eſcape from his 9232 
baili g, before the party ſues them; tor the party arreſted did wrong in pl. 0 
to them by the eſcape and reſcous, and they are always chargeable 

to the other party; and if they ſtay till they are ſued, perhaps 

the party that eſcaped may die in the interim, or will fly the 

country that they cannot hear of him; and in * HoLT AND 

Hirr's CAsk in this Court, it has been adjudged that an action 

lies for this eſcape, and the party ſhall not take advantage of his 

own tort; per Cur. Cro. E. 53. pl. 3. Hill. 29 Eliz. B. R. in 

Caſe of the Sheriffs of Norwich v. Bradſhaw. 

4. A. in execution eſcapes. The ſheriff pays the debt. The plain- Cro. E 237. 
tifFacknowledges ſatisfaction on the record; yet the ſheriff ſhall have N 


action. Le. 237. Pl. 321. Mich. 32 & 33 Eliz. B. R. Offey Payne, 
v. Paine. pay 


accordingly, but the defendant having pleaded that the plaintiff in the original action had ace 


knowledged ſatisfaction of record which might be by his means, Which is not denied, and ſo the 
plaintiffs are to have no loſs and ſo no cauſe of action, it was adjudged that the plaintiffs nil capiaut 
per billam; but they might have ſhewn ihe ſpecia! matter by replication, : 
| | 5. The 
o 


Eſcape. 


For the pri. 5. The ſheriff may have an a#7on on the caſo againſt the priſcney al t 
2 for an eſcape. Cro. E. 293. pl. r. Hill. 35 Eliz. B. R. Scavage pern 
re main in v. Beauſham. . and 
che place | on e. 
u nercto he is committed. Ibid. cites it as ruled in the Caſe of Holt v. Hill. hcie 
6. Debt was recovered againſt the defendant by J. N. who * 
ſued execution, and the plaintiff was heriſf and had the defendant alled 
in execution, and he eſcaped, and the ſheriff paid the condemnation, 3 
and brought an action againlt the difendant, who pleaded that the as 
gaoler licenſed him to eſcape; but adjudged no plea. Mo. 404. 3 
| pl. 541. Trin. 37 Eliz. B. K. Belchamber v. Savage. belle 
l 8 | 1s ſuf 
bt | Cro. 
b: { 208 ] (K) Writ and Count. How. and ] 
| . JN debt upon the flatute of labeurers againſt a gaoler for letting City « 
at large; the writ Twas general, and the count ſpecial upon Court 
the /fatute. Thel. Dig. 80. lib. 9. cap. 7. ſ. 11. cites Trin. but d 
| ©. 3-18. And / upon ether /latutes, Ibid. cites Mich. Curt 
SE. 4118. and 27 H. 8. 23. | tiff. 
2 Le. 1 In debt upon an eſcape the plaintiff declared, that whereas | 4; 
ed acl he had obtained a judgment gainſt one in London, and a capias ad the pl 
cordingly. ſatisfaciend' againit him, who was returned non eſt inventus, ditors 
for which one of his bail being in priſon there upon a plaint there the co 
under cuſtody of the defendant was detained in execution ſecun- he ref 
dum conjuetudinem crvitatis pred”, and afterwards eſcaped ; upon defend 
demurrer it was objected, that it is not expreſsly alleged that there clarat 
Was 0 85 cuſtom, but only ſecundum conſuctudinem &c. and that fendar 
if the cuſtom had been expreſs]y alleged it is not good, becauſe delt dc 
the plaintiff ought to have a ſci. fa, againſt the bail; for it is un- it was 
reaſonable to take him in execution without anſwer, becauſe he Rep. 
might plead a releaſe of the principal, or other matter, to diſ- | 
charge himſelf; and alſo that the recognizance of the bail is Jaint * *. 
and oily one is commanded to be detained in execution. And the de- 8 
cl: ration was held not good and the cuſtom unreaſonable; and "8 
judgment for the plaintiff. Cro. E. 185. pl. 7. Trin, 32 Eliz. Mainti 
B. R. Devered v. Ratcliff. the fir; 
3. Caſe for ſuffering E. a priſoner to eſcape who was arreſted Pt 
by a capias upon an original writ ;' error was aſſigned, that the enden 
ſheriff directed his warrant ts the bailiff of the frunchiſe, who arreſted the fir 
him and delivered him ts the under jneriff in ea parte authorizat' and re 
&c. and u place is ſhewed where the bailtff delivered the prijoner, B. R. 
for it may be it was out o the county. It was the opinion of the F 
Court, that ſhewing of the place is but an inducement to the executor. 
action, and when he pleads not guilty, the eſcape is the matter ——Roj 
material and affirmed the judgment. Cro. E. 289. pl. 5. Mich. EY 
34 & 35 Eliz. B. R. Appleton v. Bur. | Core ade 
4. This difference was agreed by the Court, that in action of WA, be 
elcave z galuſt the ſneriff upon an arre/t by mejne proceſs, as a * dien " 
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ad reſpondend' &c. the writ ought to ſurmiſe that ad largum ire 
permiſit, et non comperuit ad diem ; becauſe the party was bailable 
and ſo the ſherift might ſuffer him to go at large; but if it is on 
on execution, as upon a ca fa, there ad largum ire permiſit is ſuf- 


ficient. Noy 72. Sheriff of Nottingham's Caſe. 


5. In debt againſt the ſherifts of V. on a judgment againſt L. Noy. 45. 
there for the plaintiff; exception was taken becauſe it was not — 5 
alledged that the ſaid L. was arreſted, and if he was not arreſted, not appear. 
there cannot any action be brought for his eſcape ; ſed non allo- 
catur, For when the ſerjeant returned cepi corpus & paratum 
habes it is to be intended that he was arreſted; but if he was not ar- 
reſted yet the record being that he is committed per Curiam to priſon 
is ſufficient, the party being preſent in Court without an arreſt. 

Cro. E. 893, 894. pl. 9. 'I rin. 44 Eliz. B. R. Colfton v. Roſs 
and Levet. 1 

6. In debt upon an eſcape againſt defendants as ſheriffs of the Elz B 
city of York, the plaintiff counted upon a judgment given in the 5. C. but 
Crurt of York for the plaintiff upon an obligation made by one R. L. ” _ 
but did ret ſpew that it was made within the juriſdiction of that Pu N) 
Curt, Notwithſtanding this, judgment was given for the plain- [ 109 
ttt, Noy 45, Paſch. 3 Jac. B. R. Colſton v. Roſſe and Levet, 

7. Cate againſt the ſheriff of Briſtol for an eſcape, in which Mo. 83a, 
the plaintiff declared, that on a petition of himſelf and other cre- 1 = 
ditors a commiſſion of ban#ruptcy was taken out againſt J. D. and the Sheriffs 
the commaſſtoners offered to examine him upon interrogatories, which of Briſtol, 
he refuſed to anſwer, and thereupon they committed him, and the — 
detendant ſuffered him to eſcape ; it was objected, that this de- declaration 
claration was ill, becauſe the plaintiff had alleged, that the de- ns be, that 
fendant ſuffered the bankrupt to eſcape, but did net Jay that the fi 
debt was not ſatisfied ; but per Curiam, it ſhall be intended, that and that the 
it was not ſatisſied, and it is the eſcape which is the tort, Roll. 4 
Rep. 47. pl. 16. Trin. 12 Jac. B. R. Barnes v. Carey. = eli. 
| the plaintiff 
rot being ſatisfied ; and that the Court held that the words the plaintiff not being ſatisfied) are only 
lurpluſage. 2 Bulſt. 236. S. C. adjudged for the plaintutt. 


8. Debt againſt the ſheriff e ſuffering one, againſt whom the 3 Bult. 112. 
plaintiff had recovered as executor of V. S. to eſcape z and in reciting tors 
the firjt action it is alleged that he recovered againſt him as admini= ter the 
ſfrator, which cannot be that one ſhould die inteſtate and have an judgment 
executor, and the action of debt upon the eſcape ought to purſue „ 
the firſt action. The Court held the action not well brought, adminiſtra- 


and reverſed the judgment. Cro. J. 394. pl. 6. Hill. 13 Jac. wr 
wl y 


B. R. Slingſby v. Lambert. Which he 


| was made 
executor, The Court was divided; and the reporter ſays that he heard it was ended by agreement. 
Koll. Rep. 276. S. C. adjornatur, but the reporter fays that (as he heard) the caſe was moved 
uin the next term, and Coke Ch. J. being then preſent, it was adjudged that the action was not 
Mantaipable.— Godb. 262. pl. 361. Lambert v. Slingtby, S. C. and ſays it was the opinion of the 
Court that the action of debt againit the ſheriff would lie upon the efcape, and that the ſame debt 
ould be aſſets in the executor's hands; and it was holden clear that the executor of an executor 
Melt have debt on the eſcape, for that he is exec utor to the fuſt teſtator, and therefore a tortiori the 
een Would lie in the principal caſe. 5X 
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q. In action on the caſe on an eſcape it was moved in arreſt 
of judgment, that the declaration was inſufficient, becauſe it dres 


ſhew that the party was arreſted that made the eſcape, but does not 
ſhew by what proceſs he was arreſted. 2dly, Says that he was ar- 
refled virtute querelæ, which cannot be; for he is arreſted by 
virtue of the writ and not of the plaint. gdly, It does not fheww 

swhat authority the priſon was kept, out of which the eſcape was 
Roll Ch. J. faid, that the 2d exception was material, 
and then if the party be not well arreſted, there can be no eſcape, 
and fo the action lies not. And therefore nil capiat per billam, 
nift cauſa &c. Sty. 162. Mich. 1649. Philips's Caſe. 

10. In action of eſcape the plaintiff declared that the principal 
rendered himſelf in diſcharge of his bail 2 judgment against him, 
and that afterwards he eſcaped, and that this render was t9 the 
marſhal ; per Roll Ch. J. he cannot render himſelf to the marſhal 
in diſcharge of his bail; for only a judge can take and diſcharge 
bail and not the marſhal ; but Fit rs /aid he did it in Court it is 
well enough; for he may render himſelf to the marſhal in Court, 
though out of Court he cannot; and judgment for the plaintifi, 
Sty. 330. Trin. 1652. Child v. Lenthall. 

11. Debt for an eſcape againſi the ſheriff; for that IV. R. and 
his wife were in execution and eſcaped ; upon nil debet pleaded, 
the jury found that the huſband was in execution and eſcaped, but that 
the wife never was in execution; and notwithſtanding this did 


not agree with the declaration, yet the plaintiff had judgment, 


for it is as if the wife had not been mentioned at all. And a df- 
ference was taken between actions founded on a wrong and an a con- 
tract; for where it is founded on a wrong, as on a treſpaſs or an 
eſcape &c. it is maintainable if any part of it is proved; ſo in 
debt for rent, if 201. is demanded a leſs ſum may be found, be- 
cauſe it may be apportioned ; but where an action is founded on 
a contract, there it is entire. Sid. 5, 6. pl. 1. Mich. 12 Car. 2. 
C. B. Roberts v. Herbert. 8 
12. In an action of debt for an eſcape of one in execution, it is 
not ſufficient to ſhew only that a capias ad ſatisfaciendum iſſued, ty 
virtue of which he was taken &c. but the plaintiff muſt? fhew hw 
he recovered judgment, and thereupon ca. 25 i//ued &c. for as to the 
judgment, the defendant may plead nul tiel record; and though 


if there was no judgment, the ſheriff was bound to execute the 


writ, and perhaps might be fined for the eſcape; yet if there was 
no judgment, there was no debt or duty to the plaintiff; per 
totam Curiam. 1 Saund. 38, 39. Mich. 18 Car. 2. Jones . 
Pope. 1 | 


given to the plaintiff to diſcontinue, though after argument; for the ſheriff ſhall not go unpuniſhed 


tor the eſcape for the default in the declaration. 


Sid. 305. pl. 14. S. C. held accordingly, the 


declaration being quod cum recuperaſſet againſt the party prout patet per recordum, ard that there- 
upon a capias iflued, and the party was taken by the defendant and eſcaped &c. which was tos 


general. 


13 Caſe &c. upon an eſcape on meſne proceſs was brought in 
Exeter againſt the ſheriff of Devon; plaintiff declared 7 
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taking at Tepſam, which is in Devonſhire, and that the defendant 
ſuffered him to eſcape at Exeter ; it was moved in arreſt of judg- 
ment, that plaintiff declared of the taking in Devon for an ei- 


cape at Exeter, which is a city and county of itſelf, and not part 


of the county of Devon ; but it being after a verdict, the Court 
all but Twiſden held, that it ſhall be intended that the defendant 
had the cuſtody of the prifoner at Exeter either upon an habeas 
corpus, or upon freſh purſuit ; but "T'wiiden thought this a very 
foreign intendment. Sid. 364. Paſch. 20 Car. 2. B. R. Hop- 
ping v. Holmy. | 

14. It a judgment be given for 100/. and the party ſues out a 
ca. ſa. but for 50 l. part of the jaid 100 J. and the ſheriff takes the 
priſoner, and ſuffers him to eſcape ;3 now the party who ſued out 
the execution all recover on the eſcape but for the 501. for 
which the priſoner was taken in execution, and not the whole 
1001. contained in the judgment. Arg. 2 Saund. 101. Paſch; 
22 Car. 2. in Caſe of Jaques v. Ceſar. 

15. In action for an eſcape if the plaintiff declares of cauſe 0 
action to 40 5. and proves 30 s. this is ſufficient ; per Hale Ch. 4 
but the reporter ſays quzre de hoc, it being ſpecial. 2 Lev. 85. 
Paſch. 25 Car. 2. at Guildhall. | $2.5 

16. In eſcape the plaintiff declared upon a latitat in placito tranſ- 
gre//ionts, whereas the writ produced was in placito tranſgreſſionis ac 
etiam billæ 20 J. Hale Ch. J. held this an incurable fault. 2 Lev. 
85. Paſch. 25 Car. 2. at Guildhall, Gunter v. Clayton. 

17. Caſe upon an eſcape againſt the defendant being marſhal of 
B. R. for the eſcape of a priſoner formerly in the Fleet; and upon 
an habeas corpus brought before a judge of this Court, and turned 
ever to B. R. After verdict it was moved in arreſt of judgment, 
that it was ſaid virtute brevis de habeas corpus directed to the 
warden of the Fleet he was debito modo commiſſus to B. R. 
which is repugnant. And the Court took this exception as ma- 


terial, becauſe it does not appear that he was committed; for he 


cannot be committed by an habeas corpus ; and judgment was 
thereupon arreſted. 2 Show. 17, 18. pl. 10. Trin. 30 Car. 2. 
B. R. Bourne v. Cooling. | | 

18. Action againſt the ſheriffs for ſuffering one to eſcape that 
was in the Counter upon a plaint there levied, and ſays that 
whereas ſuch a one was indebted to him &c. he being in their 
cuſtody by virtue of the ſaid plaint, they ſuffered him to eſcape. 
Exceptions were taken, that there were no continuances entered, 
nor proceedings from the entry of the plaint to the time of the eſcape , 
vor was it ſaid that the cauſe of action aroſe within the juriſdiction. 
Etper Curiam as to the firſt exception, in London we never uſe it 
aS it is done in inferior Courts. And to the 2d, upon evidence, it is 
true, we make them prove it within the juriſdiction, but it is well 
enough if it does not appear to the contrary. Judgment pro 
quer'. 2 Show. 424. pl. 391. Hill, 36 & 37 Car. 2. B. R. 
Cole v. Daniel. 8 


19. In caſe againſt the marſhal for the eſcape of A. B. the 


count 


119 


Wis 


va Pie) 34 * * * 
rere EIT TIT 7 JT 
— 4 . 7 * 


3 


4 
# 
i 
5 * 
1 
. 
4 
L 


* e 


ce 
£ 
8 
* 
” 
4 
£4 , 
1 
4 I 
2 
. 
13 
1 


111 


L 20 


be or bring his action againſt the ſheriff. 


Eſcape, 


count was, that A. B. priſonario in priſana præ lic“ ſuch a day 


_ exiſtent” the plaintiff obtained judgment, and that the plaintiff, in- 


tending to charge him, the defendant permitted him to eſcape , but 
the evidence was of an eſcape before the time of the judgment; 
ſo the count is of an eſcape after judgment obtained, but the evidence 


of an eſcape before the judgment, ſo it does not maintain the decla- 
ration; ſed non allocatur ; for it is all one in effect; for though 


after an eſcape the plaintiff cannot charge him in execution upon 
the judgment, yet he might proſecute him to judgment, as well 
as if he had remained in actual cuſtody; and this action is not 
breught for an eſcape after being charged in execution, but for 


an eſcape to prevent the plaintiff charging him; and this is all one, 


be it before or after judgment obtained. 


Skinn. 583. Trin. 
7 W. 3. B. R. Key v. Briggs. = 


(M) Pleadings by the Perſon that eſcaped. 


1. IV the plaintiff by parel diſcharges the defendant himſelf it is a 

* good diſcharge without any writing. D. 275. a. marg. 
pl. 47. cites Pl. C. 36. and 30 Eliz. C. B. and 34 Eliz. B. R. 
and that the ſame was agreed 1 Car. B. R. in one SMITH's CASH: 


but that it was ſaid there, that after an eſcape ſuffered by the 


ſheriff a diſcharge to him by parol is not ſufficient. | 

2. In treſpaſs and impriſonment the defendant juſtifies by virtue 
of a capias, and the plaintiff did afterwards eſcape, and he being 
ſheriff did follow him by virtue of the ſuid warrant taken upon the ca- 
pias; the plaintiff replies that he eſcaped by licenſe of the ſherif/s, 
and traverſes the latter taking by virtue of the warrant ; and the 
Court held the traverſe idle, becauſe the plaintiff had ſufficiently 
confeſſed and avoided, and if he eſcaped by the fheriff”s licer;: 
that ug to be the thing put in iſſue, and not the traverſe. Brownl. 
197, 198. Trin. 13 Jac. Hatton v. Hunn. 


3. Scire facias by executors, to have execution of a judgment 
obtained by their teitator unde executio reſtat faciend'; the de- 


tendant confeſſed the judgment, but ſays that a ca. fa. iſſued 
againſt him, and that he was taken and committed to the Fleet, 
and that he 
den of the Fleet, who ſuffered him to gs at large. Upon a demurrer 
this was held no plea, but that this was a voluntary eſcape in the 
warden; and judgment for the plaintiff, Mod. 194. pl. 26. 
Hill. 26 & 27 Car. 2. C. B, Compton v. Ireland. 

4. To a ſcire facias quare executionem non upon a judgment 
the defendant pleaded, that he was formerly taken in execution up A 
ca. ſa. ge the ſame judgment, and the ſheriff ſuffered him to eſcape» 
to which eſcape the plaintiff then and there conſented ; ſed non allo- 
catur ; for the ſubſequent afſont will not make it an eſcape with 
the conſent of tne plaintiff, and therefore he may either retake the 
1 Salk. 271. pl. I. 
ich. 4 W. & M. in B. R. Scott v. Peacock. 
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(N) Pleadings by Sheriff, Gaoler &c, 


I. A Felon eſcaped out of the caſtle of D. which belonged to 


the Lady D. and proceſs was made againſt her to anſwer 


to the eſcape, who came and preſcribed to have the ward of priſoners 


taken within her franchiſe by three days and three nights, and they 
ſbould be delivered to the King's gael, and ſaid that the party was 
there and impriſoned by three days and three nights, within which 
time he ard not eſcape, and demanded judgment, and becauſe ſhe 
did not anſwer to the eſcape generally, ſhe was charged of the 


clcape. Br. Eſcape, pl. 23. cites 27 All. 27. 

2. Debt upon eſcape againſt the mayor of the flaple becauſe he 
ſuffered a priſoner condemned in 1001. ig eſcape, and the defendant 
demanded judgment if the Court will take conuſance, becauſe there 
is a * Hatute which wills that the mayor of the /taple ſhall hold plea 
of all things touching the laple, and that the other mayor was re- 
moved &c. and yet becauſe this action was of an offence done by 
the mayor, and does not touch the ſtaple, therefore the defendant 
was awarded to anſwer. .Þr. Ficape, pl. 2. cites 9 H. 6. 19. 

3. By which the defendant ſaid, that he who eſcaped was taken 
by a plaint of debt affirmed againſt him, abſque Hoc that he was taken 
and iinpriſaned by way of execution modo et forma, and the others e 
contra, Ibid. 


Br. Lieu &c, 
pl. 2. cites 
S. C. where 
it appears 
that this ac- 
tion was 
brought in 
Bank. 


1227. 3. fo 


Br. Eſcapes 
pl. 53. cites , 
9 H. 6. 20. j 
and 15S 

debt un 
eſcape per- 


mitted by ſuch a warden, he ſaid that he toe him by anzther precept, and not by execution of this 
condemnation of which the plaintiff counts, and the others e contra, and to rhe i//ue was, if he was 


taken by this condemnation or for ancther cauſe. Br. Eſcape, pl. 53. cites 9 I. C. 2c. 


4. A gaoler ſuffered an eſcape, and plaintiꝶf after the eſcape re- 
leaſed to the defendant all executions, and yet brought debt againſt 
the gaoler, who would have pleaded the releaſe and could not be- 
cauſe he is not party; per Manwood Ch. B. Mo. 276 in Cafe 
of Ognell v. Patton cites 9 H. 6. | 
5. Debt againſt J. M. becauſe he /uffered IV. S. who was bo 
to the plaintiff” in 40 l. by ſtatute: ſtaple to ejcape at large out of his 
cuſtody, and the defendant fard that he was in his keeping by virtus 
of a plaint affirmed again/t him by a flranger, abſque hoc that he was 
arre{ted and in ward by the fard /tatute, and the others e contra, 
and it was admitted for a good iſſue. Br, Dette, pl. 188. cites 
I1 H. 6. 49. | | 
6. If A. is in execution at the ſuit of B. upon erroneous judgment, 
and after eſcapes, and then judgment is 8 by writ of error, the 
action on the eſcape is gone; for he may plead nul tiel record, be- 
cauſe without record the action is not maintainable ; but 2 juch 
Judgment or execution is reverſed by error the ſheriff or gaoler hall 
uot tate benefit of it ; becauſe he cannot in ſuch caſe plead nul tiel 
record; for till it be reverſed it remains in force notwithitanding 
there is a manifeſt error. 8 Rep. 142. b. per Cur, cites it as fo 
held 34 H. 6. 2. b. and 21 E. 4. 23. b. 
| 7. But 


2 Le. 89. iu 
pl. 112. S. C. 
Nanwood 

Ch B. cited 
19 H. 6. S. 


Keilw. 18. 
b. Arg. S. P. 


Wo 
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Br. * . But in the ſame caſe, if the plaintiff brings debt againſt the ve: 
1 ſheriff or gaoler on the eſcape, and has judgment and execution, and co 
5. Rep. 90. after the judgment is reverſed, yet this judgment upon this collatera! by 
1 _ thing being executed, it remains in jorce notwithſtanding the re- 16 
S Cd Verlſal of the firſt. Ibid. cites 7 H. 6. 42. | 
Arg. Saund. 38. | ed 
= 2 8. Debt again/? the mar/hal upon an eſcape of one T. who was wa 
1 S. c. condemned to the plaintiff at the aſſiſes in 40 l. and brought writ oth 
j of error, and the judgment was affirmed, and he committed to the 2 95 
6 Mlarſhalſea and ſuffered to eſcape; the defendant ſaid, that a great der 
{ number of the King's enemies broke the priſon and took them out, abſque Jud 
5 hoc that he eſcaped otherwiſe, or alio mods ; and the opinion was, of 
that it is no plea if he does not ſay that they were flrange enemies, as the 
* of France &c. For if they were of England he may have his 31 
recompence, and if they were ſtrangers the plea is good without err, 
| ow ſans ceo; et adjornatur. Br. Dette, pl. 22. cites 36 Ul. is C 
i . mo! 
| 9. And it was ſaid, that if he pleads that /7range enemies did it pl. 
he ſhall pew ſome of their names, and not quod ignoti fecerunt &c. helc 
Br. Dette, pl. 22. cites 33 H. 6. 1. 0 
1 10. Debt againſt the marſhal who permitted a priſoner con- Wh 
demned ts ge at large; the defendant ſaid that he did not permit 90 
him to go at large prout &c. and a good plea. Br. Dette, pl. VIZ, 
228. cites 38 H. 6. 28. | Hill 
11. Mrit of execution comes to the ſheriff and he makes a mandate 1 
to the bailiff of the franchiſe, who takes him, and after he eſcapes, kim 
writ of debt lies againſt the bailiff and not againſt the ſheriff, and to hi 
in thoſe caſes it ſeems that the bailiff, the warden, ſheriff &c. £0 2 
þ ſhall be named by their names of efjices ; tor otherwiſe the writ ſhall cond 
. | abate, and in this cafe he was named bailiff of the franchiſe of with 
D. Br. Eſcape, pl. 40. cites 5 E. 4. 1, 2. Cites 
12. In debt again a gaoler for ſuffering a man condemned ts 79 IC 
id at large, it is a good plea that he did not permit him to go at in ex 
= large. Br. Dette, pl. 157. cites 10 E. 4. 10. by 7 
i 13. Action upon the caſe by the Earl of Kent againſt Shaw and could 
i another ſheriffs of L. that where the plaintiff had brought writ of priſo 
0 | account againſt M. and judgment given that he ſhall account, and bels v 
itt capias ad computand” awarded to the ſheriffs of L. by which they tant teme 
bl | | him and held him in ward till ſuch a day when the fheriffs ſuffered Cafe 
5 Him to eſcape &c. and note that action upon the caſe was brought; 20. 
U for he cannot have debt till it be certain, andiit is not certain till le tate 
1 Has accounted in fact. Jenney ſaid Actio non; for after the arreſt not go 
i the Chancellor ſent writ to him, by which he brought him to him, 16. 
1 | and the ſaid Chancellor committed him to the Fleet, and command:d 231. 
| this defendant to carry him there, and in carrying him A. and B. eſcape 
. reſcued him at K. judgment ft actio; and the parties demurred per execute 
Z Pigot this is no plea z for he is bound to keep the priſoner and Jugere 
5 | | may have his remedy over, and ſo where a man breaks the pri- FEM 
ty ſon and permits the prifoners to eſcape. But by all the juſtices, ke fea; 
Wl if the ſheriff ſerves capias and à man makes reſcous, and the ſherift ” a 
* | | | 0 
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nſt the returns the reſcous, this is a diſcharge for the ſheriff, quod Cateſby 
n, and conceſſit when it hangs in proceſs ; for the plaintiff may proceed 
lateral by alias and pluries, and ſo to exigent, Br. Eſcape, pl. 37. Cites 
the re- 16 E. 4 | | | 
14. But contra after condemnation, and there he ſhall be charg- [ 114] 
ed; for he may have his remedy over againſt the offender, as in- 
10 Was waſte by a ſtranger the termor ſhall anſwer the waſte, and the 
it writ other ſhall anſwer to him. Ibid. 
to the 15. In debt againſt the warden upon eſcape of a man con- S. C. cites 
great demned it is no plea that the fir/t action was diſcontinued before 1 _ 2 
abſque judgment ; for he is a ſtranger to the record, and this is only error miſprinted 
1 Was, of which a ſtranger cannot ſpeak ; per Pigot in an action upon there (28) 
ies, as the caſe. Br. Dette, pl. 220. cites 21 E. 4. 23. ( hy 
ve his 16. The gaser ſhall not take advantage of diſcontinuances or 12 
ithout error in the record, inaſmuch as he is a ſtranger to it, though he 
30 H, is charged by action brought upon this record for the eſcape, any 
more than a ſtranger ſhall falſify by a matter dilatory. D. 67. a. 
did it pl. 16. Mich. 3 E. 6. in Caſe of Minors v. Turke cites it as 
nt &c. held for law 21 E. 4. 28. | | 
17. In debt againſt a gazler for ſuffering his debtor to eſcape, 
7 con- who was condemned by recovery in debt, there nul tiel record is a 
ermit gocd plea; becauſe the action is founded upon the entire matter, 
te, pl. iz. the recovery and the eſcape ; per Frowyke. Keilw. 18. b. 
Hill. 12 H. 7. | 
andate ; 18, In debt upon eſcape, it is a good plea that after he had 
ſcapes, him in his ward by the condemnation, the plaintiff who recovered ſuid 
F and to him that he might ſuffer him to ge, by which he ſuffered him to 
F &c, go accordingly, this is a good plea, and no eſcape, though the 
t ſhall condemnation be by matter of record, and the diſcharge by parsl 
hiſe of without writing 3 quod nota per tot. Cur. Br. Eſcape, pl. 1. 
cites 27 H. 8. 24 | | 
d to go 19. Debt againſt the marſhal for an eſcape of a priſoner being 
go at in execution &c, if he plead that the priſen was broxe by enemies, or 
by ſudden waters, or by ſuch force or vehement power that he 
wand - could nat reſiſt, this is good with a traverſe, that he did not break 
orit of priſon in any other manner; bt if this be done by traitirs er re- 
t, and bels within the realm the law varics, becaute tne gagler may have 
oy tk remedy over againſt them. D. 66. b. pl. 15. Mich. 3 E. 6. in 
uffered Cafe of Mynors v. Turke. | | 
ught ; 20. Defendants in eſcape ſhall net de admitted, as it ſeems, to 
770 be take exceptions to the inſufficiency of the count, for that the record is 
eld not good and formal, but thall anſwer to the eſcape. * D. 67, a, pl. 
> him, 16. Mich. 3 E. 6. in Caſe of Mynors v. T urke. 
nanded 21. Debt upon eſcape againſt a ſheriff who ſa:4 that befere the 
ad Rt elcape the priſoner was condemned in the ſaid condemnation and in 
1; per execution, as in the aeclaration, in the time of a former ſheriff who 
ak ſuffered him ta eſcape, and after retont and impriſoned him, and was 
e pri- removed, and defendant was made . ſheriff, an after ſuffered him 
iſtices, tt ſcape; judgment if of this ſecond eſcape action ought he to have, 
ſheriff and a good plea z for he has confeſſed ard avoided the plea ; for 


returns 
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when the priſoner firſt eſcaped, and the firſt ſheriff retook and im- 

priſoned him, th:s /econd 1mpriſenment is no execution for the party, 

but the party is put to his action for the eſcape aganit the firſt 
: ſheriff. Br. Eſcape, pl. 45. cites 5 E. 6. | | 
Mo. 274. 22. In debt the plaintiff counted that C. the defendant was 
1 bound to him by recognizance, and thereupon he ſued -xecution by 
ton, Hil. cabiat, and the ſheriff returned cepi, and that afterwards te heriff 
31 Elie in ſuffered tae faid C. to eſcape, for which the plaintiff brou nt this 
3 action. The defendant pleaded, that before this execute: C. was 
Exchequer indicted and found guilty of felony, and had judgment to be hanged, and 
S. C. ad- afterwards eſcaped. It was inſiſted, that by the judgment in fe ony 
ü C. was diſcharged of the debt, he being thereby a perſon dead in 
Co. law; but becauſe he was reſbonſible ta every ation till he was exe- 
F. 162.71. cuted in fac judgment was given for the plaintiff, Sav. 63. pl. 
i e 135. Faſch. 26 Eliz. Ognell v. Martin and Webb. 


aer being found guilty he was diſeharped of the ſelony. and then the J-fendant “ ſuffered him te 
t ia g. All the Courtrefolved that the execution was weil ſerec i upon him; tor though his 

Was at Cie Queen's pieaſure, yet he ſhall not take advantage of his own tort (ao more ſhall the 
F dat be frail anſwer the action and execution of à common perſon.—2 Le. 84. pl. 112. 
Age d ior the plaintiff, ——S. C. cited 8 Rep. 142. a. 


24. C. brought an action of debt upon an eſcape againſt H. 
ſheriff of the county of H. who pleaded that the peintiff dedit con- 
bin eidem Jacobo that the priſoner ſhould gg at large, whereby he 
did fo. Walmſley faid he ought to plead it by way of licence, and 
not by confent. Curia, the plea is good without queſtion, and he 
may take iſſue thereupon, Goldſb. 81. pl. 20. Hill. 30 Eliz. 
Cunny v. Harrington. 

Nov. 4<. 25. In action againft the defendants, late ſneriffs of York, for 


3 eſcape of J. S. who was committed to their cuſtody upon a 


S. P. does 


not rfenr. judgment given againſt him in the Court of York upon an obli- 


gation made by him to the plaintiff; they plead that they let him at 
large by reaſm of a writ of privilege awarded by the council of York 
Sc. Plaintiff demurred, becauſe they did not allege the authority 
of the council there; and it appeared not to the Court that he 
might be privileged there &c. and though they let him at large 
by colour of the writ of privilege, yet the writ not being a goed 
Warrant they are reſponſible to the plaintiff; for they m/s at their 
peril take heed what warrant they had to let him gut of their cuſ- 
tody. Cro. E. 894. Trin. 44 Eliz. B. R. Colſton v. Roſs 
| and Levet. | | 

Nov. 35. 26. Ar ſhall the defendants tate advantage of erroneous proces 
-1 1 in the original cauſe, though it appears in the declaration again 

ner appear, them, as that a capias was awarded returnable at the next Court, 
„ F. which ought to have been at a day certain. For the plaintiff 1s 
Cs. E. 165. to declare according to the record, and not to vary from it. Cro. 


Mich. 21 
& ;: Elz. E. 893. Colſton v. Roſs and Levet- 
$83 ICACC, 5 i N 5 
O v. Paltory,—- Rep. 143. a. cites S. C. adjudged and ſays, that with this agrees 22 E. 
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27. And it was further alleged, that it was not faid that the ſaid Noy. 45. 
ee FF o”, We S. C. but 
J. S was arreſted, and if he were not arreſted, there cannot be any & p = 
3 . 1 
jeant returned cepi corpus & paratum habeo, it is to be intended S. C. & 
he w arreſted. But if he w {ted i. 5 d S. F. cited 
that he was arreſted. But if he were not arreſted, yet the record p, e 
is that he is committed to priſon, which is ſufficient, the party Arg. 1 Salk, 
being preſent in Court without an arreſt. And notwithſtanding 272. in pl. 2. 
thete and other exceptions it was adjudged for the plaintiff. Cro, 
E. 894. Colſton v. Rols and Levet. 
28 J. S. was outlawed upon a ca. fa. and being taken upon a 
cap. utlagatum the fherift ſuffered him to eſcape, the plaintiff not 
being ſatished. Ihe plaintiff brought action in C. B. and had 
judgment; and in error brought it was among other things aſ- 
ſigned, becauſe the action is brought in Suffolk againft the ſteriff of 
Suffolk for arreſting the defendant in the firſt action upon the cap. 
utlagatum, and ſuffering him ro eſcape ;z and the defendant in the 
fir/t action is named of S. in the county of Norfelk, and the arreſt is 
ſuppijed at S. predict” and ſo the arrejt is ſuppeſed in the county of 
Norjolk, and then it is tortious, and there cannot be any eſcape there— 
upm. This was held to be a manifeſt and incurable error. And 
therefore judgment was reverſcd, Cro. E. 877. Paſch. 44 Eliz. 
B. R. Eden v. Loyd. | 
29. In error on a judgment againſt a ſheriff for ſuffering an 
eſcape, exception was taken, becauſe he did not recite the whole ne- 
cord, but began at the judgment quod cum recuperaſſet &e, Sed non 
allocatur. For it is but a conveyance to the action. Cro. Eliz. L 116 J 
877. Paſch. 44 Eliz. B. R. Eden v. Loyd. 
/# 
A * Io, LY f BRED „ an 7 7 deb - T4! 01 A th } 2 Ve! 82 
30. An adminiitrator recovers in debt againſt A. the admini- Yelv. 83. 
ſtration is revoked ; yet the adminittrator ſued A. and took him in "= 2 
execution, a /zperjedcas was awarded becauie tne execution erro- and per tot. 
nice emanavit, for he cannot ſue him to execution after the ad- Cur. the 
miniſtration is revoked. And it in uch a cate A. had eſcaped, "TR 
the gadler mige well glead chat in diſchar ze. Bar was void 
1e 840 «op | ing! C vel P ea 14h 18] QUITUAT 0, 1 OY. 15. al 11— and the 
hurit v. Yelverton. | | defendant 
. ought to be 
diſcharged, quia erronice emanayit,——Brownl. 91. S. C. and ſeems only a tranſlation or Yelv. 


31. In debt upon an eſcape the cafe upon demurrer was, that So if the 
a plaint of debt gvas in an infer ir Court, and bau given there, and be 
an hab. corp. WAS awarded 79 bring ire body with the cate before the corp. —_ 
Cb. F. which being done bai was accepted and ꝓrocede ndo was after- becauie he 
wards awarded, whereupon they proceeded and judgment wasgiven 2 
againſt the defendaiit, 'i he queſtion was, whether the ſheriffs he ſnot 
by this are diſcharged or chargeable with the prifoner ? And it commits the 
was reſolved that they are diſcharged ; for when a had. corp. is re- 2 25 
turned, and bail accepted, though not filed, yet preſently the priſoner this eit. 
is diſcharged, and his fureties allo in the inferior Court; and charges the 
though a procedendo was afierwards awarded, and that the caute * 3 
is remanded, yet the ſurcties and ſheriffs are diſcharged; bur the yy all hat 
plaintiff may proceed againſt the party as if he had not been im- it the proces 
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Elcape. 
priſoned, and not otherwiſe. And judgment accordingly. Croy 
J. 203. Hill. 5 Jac, B. R. Farnely v. Baſſet, | 


the bail taken by the Ch. J. then it had been a ſuperſedeas to the firſt writ, and in ſuch caſe the bail 
in the .nterior Court had ftood. Yelv. 120, 121.S. C. by the name of Fernely v. Fawſctt, 


The writ 
was directed 
to the therift 
with a god 
non omittat, 
and the ſhe- 
riff deli- 
vered it to 
the bail tf 
ot the li- 
derty who 


32. Upon a ca. ſa, againſt the defendant, and non eſt inventus 
returned, and a teſtatum that he concealed himſelf in Lancaſhire, 
a writ was awarded to the chancellor of the county-palatine, to 
command the ſheriff to take him ad ſatisfaciendum &c. ita quod 
the chancellor ſhould have him &c. and that the chancellor com- 
manded the ſheriff ro take him, ita quod the ſheriff ſhould have 
him coram juſticiariis &c. An action on the caſe was brought 
againſt the ſheriff for an eſcape, and judgment againſt him. Er— 
ror was aſſigned that the plaintiff ought to have brought debt, and not 


an action on the caſe ; but adjudged it was at the plaintiff”s election 


to bring either action; and though there was a variance in the writ 
to the chancellor, and of that by him to the ſheriff, yet that being only 
error in proceſs, the ſheriff ſhall not take advantage of it, and the 
judgment was affirmed. Cro. J. 288. pl. 5. Mich. g Jac. B. R. 
Burton v. Eyre. | | 

33. An action of debt was brought upon an eſcape again/? a 
bail:jf of a liberty, and after a trial exception was taken to the 
declaration, becauſe it was not alleged therein, that the ſheriff made 


a warrant to the bailiſf upon an execution, but it was only alleged 
that at A. aforeſaid, dy virtue of the warrant aforeſaid, he took the 


priſoner, and ſays not within the liberty aforeſaid, and the exception 
was held void. Brownl. 79. Trin. 10 Jac. Brownſworth v. 
Trench. | | 


arrested the defendant and let him eſcape. The defendant demurred, becauſe the writ being diret:@ 
to the theriff, he ought to have executed it and not the bailiff, and ſo the arreſt not lawful; by which 
the party may have an action of debt upon an eſcape. Noy, 51, Hill, 42 Eliz. Gardiner v. 


Harriſon. 


C117 þ 
Browr:1. 68. 
Cowchman 
v. Ha»try, 
e. 
cord /. 


Brown!, 51. 
5. C. held 
a6c0:d.ngly, 


34. In an action of debt again/t a bailiff of a liberty for an eſcape 
&c. where the commitment was in a Court within the liberty, it the 
defendant pleads nul tiel record, and in the record certified are 
diverſe differences in the continuances and in the proceſs, yet becauſe 
the plaint, count, and judgment certified agree with the declaration, 
the plaintiff ſhall have judgment. Hob. 179. Ph 210. Hill. 14 
Jac. Coachman v. Halley. | . 

35. Debt againſt the ſheriff for ſuffering a man to eſcape who 
was in execution upon a capias utlagatum on @ judgment of bol. re- 
covered againſt him; the defendant pleaded nul tiel record of the 
recovery; the plaintiff demurred, ſuppoſing that he ſhould plead 
nil debet ; but adjudged for the defendant ; for in debt upon an 


_ eſcape the defendant might plead nul tiel record. Hob. 209. pl. 


263. Trin. 15 Jac. Maddox v. Young. | 
39. The ſheriff on a ca. ſa. returned cepi corpus, afterwards the 
plaintiff brought debt againfl him en the eſcape of the defendant, the 
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eſcape at D. in the county of H. The defendant confeſſed the judę- 


Eſcape. | 117 


ſheriff pleaded non arreſtavit the defendant by virtue »f that 
writ ; plaintiff replied quod arreſtavit, and fo to iſſue; and the 
erf was not eflopped by the return, but the Court upon the re- 
turn may amerce him. 2 Roll. Rep. 57. Mich. 16 Jac. Arg. 
cites it as adjudged in the Caſe of Michel v. Henning the Sheriff 
of Dorſet. | 

37. Caſe againit the marſhal of B. R. wherein the plaintiff de- Noy. gz. 
clared that he had judgment again/t F. S. in debt, and that he was 5 5 _ 
- . . 7 . ; . . * 
talen in execution and committed to the defendant, who ſuffered him 10 mc 
Godb, 
ment, and that J. S. was committed in execution at Syuthwark in the 433: 2 
county of S. &c. and that afterwards he eſcaped at Southwark out — 5 
of the defendant's cuſtody, and contrary to his will, and that he does not ay. 


made freſh purſuit after him, and that upon that freſh purſuit, viz, Pe. 


ante diem exhibitions hills præd' vit. 8 die Maii, auns Sc. he re- 
tool him &c. and that he was in his cuſtody, and demanded judg- 
ment; reſolved upon demurrer, that though the plaintiff alleged 
the eſcape at D. in com' H. and the defendant confeſſed it to be 


at S. in Surrey, that this was good without a traverſe of the eſcape - 


at D. for when a man is at large it is an eſcape in every county. 
Jo. 144. pl. 2. Mich. 2 Car. B. R. Harvey v. 3 | g 
38. Caſe &c. for an eſcape againſt a ſerjeant of the Compter in 2 Keb. 147. 


London; the defendant pleaded that the ſheriff commanded him to = 22. S. C. 
; the Court 


deliver the priſoner to him, wich he did, and traverſed that he was held that 


guilty of eſcape aliter vel alio mode; and upon a demurrer the here is a» 


Court held that the ſerjeant is the ſheriff's officer, and the uſual Se con- 
manner of pleading is to plead that the priſoner was in the cuſtody CO 


of the ſheriff, and ſheriffs in London may make their houſes not euilty 
their priſons if they will, as well as the Compter, and fo the bar ud be 


| 1 leaded, and 
is good, but the traverſe being ill the Court directed it ſhould be {cc oe 


referred. Sid 318. pl. 6. Hill. 18 & 19 Car. 2. B. R. traverſe; 


but it being 


Huſband v. Cole. 
: he caſe « 
an officer, they agreed to ſtay till remedy be taken egainſt the high ſheriff; et a CONE 


; 39- Caſe againſt the ſheriff for an eſcape upon meſne proceſs ; » Mod. 197. 
e defendant pleaded the ſtatute 23 H. C. cap. 10. and that he let S. C. ad- 

the perſon out upon bail, according to the ſaid ſtatute, and that he judged per 

had taken reaſonable ſecurities, viz. A. and B, having ſufficient _ 2 
within the county; the plaintiff in his replication traverſe that the — — 
defendant took bail of perſons baving ſufficient within the county; and Freem. Rep, 
upon demurrer it was inveſted for the defendant that he is compel. 12 
lable to take bail; if he take thoſe who are inſufficient, the courſe adjudged per 


is for the Court to amerce the ſheriff, and not for the party to [ 118 


bring an action ; belides, the traverſe is pregnant; for it implics tot. Cur. 
that the perſons have ſufficient out of the county, and the ſh-riff that the 

1s not bound to take bail only of perfons having ſufficient within — not 
the county, Per Cur. the ſufficiency of the bail is not material lie for the 
it is only for the ſheriff's ſecurity ; if he takes no bail then an fare, but 
action lies againſt him. For then he does not act by colour of hen oe 
us law, And per tot. _— judgment for the defendant. zwerced til 


Mod. 
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44 
? 
* 

: 
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A he brings in Mod. 227. pl. 17. Trin. 28 Car. 2. C. B. Ellis v. Varbo- 
F the body, rough | 1 
48 and he is . ä b. 
. judge of the pail, but the party has no remedy by ations | | | 2 
'F 1 8 7 
"A Seund: 58. 40. The featute of !itmitations is not pleadable in debt for eſ- to 
i e. 45. . A: 3 ar 1 | 
* eld accord. cabpe. Lev. 191. Mich. * 2. B. R. Jones v. Pope. 25 
5 ingly 3 ; : m 
| Sid. 30 5, 306. pl. 13. S. C. & S. P. held accordingly as to debt, but action on the caſe for eſcape th 
* lay at common law, and there fore is within the ſtatute of limitations. 
1 Ye 
| Freem. Rep. 41. One was in execution in B. R. and proprſals were made to re 
f 1 the plaintiff in behalf of the priſoner, who ſecing there was lihelt- br 
5 by North hood of accommodation canſented to a meeting in London, and deſired oy 
5 Ch. J. in the priſaner might be there, who came accordingly, and this was held Fs 
5 8. C. do be an eſcape with the conſent of the plaintiff, and he could ne- ia 
\iF ver after be in execution at his ſuit for the ſame matter. 2 Mod. 25 
it 136. Mich. 28 Car. 2. C. B. in Caſe of Baſſet v. Salter. Fu 
# 42. A ſheriff on action of z/cafe ſhall take advantage of the i 
i cauſes ariſing out of the juriſdiction. 2 Show. 374. pl. 350. Pl. 
. Trin. 36 Car. 2. B. R. Anon. | J. 
| | 43. An action was brought upon an eſcape, for that he being Be 
"xt ſheriff of Surrey, voluntarily /uffered F. S. whom he had in exe- Ry 
4 cution to efcape. He pleaas that he made freſh purſuit and tobt caſ 
* again, and does not traverſe the voluntary ejcape to which it was by 
demurred. Keſolved for the defendant, for it is impertinent for 
Wt the plaintiff to allege it, and no ways neceſſary to this action; 
} it is out of time to ſet it forth in the declaration, but it ſhould have del 
| come in the refiicatim. It is like leaping (as Hale Ch. J. ſaid) up: 
before one comes to a ſtile. Vent. 211. 217. Paſch. and Trin. th: 
| 24 Car. 2. B. R. Sir Ralph Bovey'sCaſe, 85 | cef 
. a debt for 44. In debt for an eſcape againſt the warden of the Fleet, the wal 
o zu eic2pes = plaintiff Veciaured that ane Lenthal was committed to him in execution for 
Fe the plant! 5 ; : | : : 
3 Jeclared that po three jeveral judgments, (but did not jay prout patet per recor- „ 
the prifoner dum of the commitment) and that the defendant permitted him to be 
e Cape; the defendant pleads that he permitted him to eſcape by N 
ed ard ©- 5 a . gow - E ? 5 
capec ard licence of the plaintiff, who replied, that he permitted him to ei- 2 
becauſe he cape de injuria ſua propria, and not by licence of the plaintitt ; tha 
dia papa Rl and upon demurrer it was inſiſted for the defendant that the Ce- vue 
reut pate , . - 17 5 
. zecor. Claration was ill, becauſe he did not allege prout patet per recor- 27 
cum the dum of the commitment, which is a matter triable by record, and 4 
eee not per pais; to which it was anſwered that this was cured by the wh 
— wr 0 , * ; * 
© gracrally, lea ver Thich tenders an ifjue of another matter, and by that aumits hin 
4 det the the ctmmitment, fo that it is not the commitment, but the licence the 
1 WET" nh - 4 3 : . 
WW pods to eſcape; and the Court was of that opinion and gave judgment _ 
= - ua ment; a - : 
5 for tte gik for the plaintiff, 3 Lev. 393. Paſch. 6 W. & M. in C. B. Nor- : 
=. of the ac- den v. Fox. q 
oh tion was the : | f | pea 
3 eſcape, and the commitment only inducement; and per G. Eyre J. the matter here is grounded Py 
1 un the fact, for nil debet is'a good plea, and not on the matter of record; and the rule in Co. Litt, . 
E 22, where the difterence is taken between cates, wire the record is the very foundation, and where ma 
1 inducement, is a good diverſity. 2 Salk. <65. pi 1. Mich, 6 W.& M. in B. R. Wajtes v. Briggs. que 
FT — Ned. 8. S. C. adj::dged for the plaintiff, niſi &c, 2 him 
'R 45. Debt 
07 | 
1 
17 
1 1 P 


a 


— 
=» a 


an; 6 


00 


Eſcape. 


45. Debt upon an eſcape inexecution brought againſt the head 


bailiff of the honour of Pontefract, who pleaded that beſare the afore- 
aid eſcape an habeas corpus was directed to him, returnable craſtin 
Pur (which is the third return in Hillary term) commanding him 
to bring the body of the priſoner to Weltminiter, that by virtue 
thereof he brought him into Court and returned the cauje of his com- 
mitment, and that be was ſeut to the Fleet, que e/t eadem ejcapia ; 
the plaintiff replied, that before the eſcape an habeas corpus was di- 
rected to the defendant returnable Octab* Hiliarii (which is the firſt 
return in Hillary term) and that aſter. the day of the return he 
brought the priſoner &c. ta Weſtminſter by colour of the ſaid writ, 


and then procured another habeas corpus mentioned in his plea ty be 


fraudzlent!y preſecuted, and directed to himjelf, by virtue of which 


laß writ the priſo er was brought into Court and turned over 10 the 
Fleet, abſque hc that the defonaavit by wirtue of the habeas corpus 
fet forth in his plea did take the priſoner out of gad and bring him tg 
IZeſtminſter, and upon a tpecial demurrer to this replication the 
plaintiff had judgment, for by three Juſtices, contra Treby Ch. 
J. the virtute cujus was traverſable. Lutw. 627, Hill. 9 W. 3, 
Beale and Ux. v. Simpſon. 
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Ld. Raym. 
Rep. 48. 
S. C. Treby 
Ch. F held 
that the vir- 
tute cujus 
was not tra- 
verſable, but 
the other 
three juſti- 
ces e contra, 
though they 
admitted 
that gene- 
rally the 
virtute Cue 
Jus is not to 
De traverſed 
Khere It 
contains 
matter of 
law, but 
wen it is 
mixed with 
fact it nay 
be; and that 
in this caſe 
there is mat- 


ter of fact which depends upon it, and for that reaſon it is traverſable; and that there may be ſome 
caſes where nothing but the virtute cujus is travertable as in the caſe ef a bail bond; cited Ibid. 413. 


by Powell ]. | | 


46. Debt upon an eſcape againſt the marſhal, who pl-aded ni! 
debet, and at the trial the evidence was, that the prijaner b eing out 


upan bail ſurrendered himſelf by entering reddidit ſe in diſcharge of 
the bail in the judge's book, which the plaintiff's attorney ac- 


cepted, and filed a commitiitur with the proper officer; there was 
a verdict for the plaintiff upon this evidence, and upon a motion 
for a new trial the Court held, that the reddiait fe in the judge's back 


is an immediate diſcharge of the bail, but that he is nat 11 ctftody teil 
the plaintiff makes his election by entering a committitur, nor then 55 


as to charge the marſhal with an eſcape, till there is a notice by rule 
er entry of a committitur in the mar/jhal's book kept in the office for 
that purpoſe, but this ought to be inſiſted on at the trial, and it is 
now too late after a verdict, and fo the motion was denied, 1 Salk. 
272. pl. 3. Mich. 13 W. 3. B. R. Watſon v. Sutton. | 

47. The ſheriff had the defendant in execution upon a ca. ſa. 
which iſſued after à day and year without a ſci. fa. and ſuffered 
him to eſcape, and in an action of eſcape brought againſt him 
the queſtion was, whether he could take advantage of this error? 
and held that he could not. 1 Salk. 273. pl. 4. Trin. 1 Ann. 
B. R. Shirley v. Wright. | 1 

48. In debt for an ejcape of one taken upon a ca. ſa. which ap- 
peared to be returnable the term next but one after the teste, fa that 
a term intervened ; after a verdict for the plaintiff it was moved 


in arreſt of judgment, that the writ was merely void, and conſe- 


quently there could be no eſcape, and the ſheriff did well to let 


him go. Per Holt Ch. J. eſcape lies againſt the ſheriff, and 
| | OS” - there 


12 Mod. 58 3. 
S. C held 


accordingly. 


7 Mod. 296 
S. C. ad. 


judged for 


the plaintiff, 
niſi. 


7 Mod. 209 
Shirley v. 
Right S. 665 
& S. P. ace 
cordingly 

by Holt Ch. 
J. and judg- 
ment per 
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there is a difference between a capias in mean proceſs, and a capiat 
in execution In mean proceſs if a term be omitted the writ is 
void in all actions perſonal, and the ſheriff thall not be charged; 
for the cauſe is diſcontinued and out of Court by the intermiſſion, 
and by not having a day in Court by the return of the writ as he 
ou2ht the party may be at great prejudice by reaſon of the im- 
priſonment in the mean time; but in execution a ca. ſa. omit- 
ting a term, is not void; for the party is not te have a day in 
Curt, his cauſe is at an end, and he muſt be in priſon, whether 
the writ be returned or not; nor is it neceſſary it ſhould be re- 


turned. Per Curiam the plaintiff had judgment niſi &c, 2 Salk. 


700. pl. 4. Trin. 1 Ann. B. R. Shirley v. Wright. 

49. And in the ſame caſe Holt Ch. J. ſaid, if a writ of execu- 
tion bear ieſte out f term, the ſheriff is juſtifiable, and yet ſhall not 
be liable to an action of eſcape, for it is a void writ. Ibid, 

50. If a defendant in execution pays the plaintrf}, but no ſatisfaction 


is entered an record, and the ſherift ſuifers him to eſcape, and debt 


is brought againſt him for it, he cannot take advantage of that 
payment; per Holt Ch. J. 6 Mod. 27. Hill. 2 Ann. B. R. in 


Caſe of Barwick v. Andrews. 


51. In eſcape againſt the ſheriffs of London the plaintiff 4e- 
clared, that he levied a plaint againſt J. S. being then in the Counter 


in cuſtody upon a former pidiut levied againſt him by J. M and that 
be bring [2 in cuſioay was ſuffered to eſcape. The defendant demurred, 
and inſiſted that there ought ts be a precept ifſued out on the laſt plaint, 
on which the ſheriff might have returned cepi. But Holt Ch J. 
having looked on Mackally's Caſe ſaid, that upon entering a 
plaint in the Counter there never is any precept awarded, but 
the ſerjeant at mace arreſts the party by this general authority, 
and therefore all is ſet forth that ſhould be; for by entering the 
plaint, and charging him in the Counter, he is in actual cuſiady of 
the ſheriff. 1 Salk. 273. pl. 6, Trin. 5 Ann. B. R. Jackſon v. 


Humfries. 


52. Debt for the eſcape of one L. defendant pleads that I. 


without knowledge of the defendant, the warden of the Fleet, e/- 


caped, and before action brought, without knowledge of the defendant 
returned, and was in execution for the damages on the jaid judgment, 
to which it was demurred. Judgment for the defenoant niti &c. 
for this tantameunts #9 a retaking on a freſh purſuit ; and tne fame 
plea was held good. Hill. 8 Geo. 2. Grey v. Gambier, 
Comyns's Rep. 554. Trin. 9 & 10 Geo. 2. C. B. Chambers v. 

Gambier, | 
53. Action for eſcape for the debt of the King againſt defendant, 
late warden of the Fleet, Mr. Ward moved, that the defendant 
might be aliowed liberty of pleading double, viz. non debet, & recent 
"+. ke eff, for by the ſtatute 4 Annæ 16. it ſhall be lawful for 
any defendant &c. with leave of Court, to plead as many ſeveral 
matters as he ſhall think neceſſary for his detence, and this ſtatute 
extends to the King's ſuit as Well as to that of the ſubject, for 
ſect. 24. it is faid, this act and all ſtatutes of jeofails ſhall extend 
: to 
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to all ſuits for recoyery of debt immediately owing, or any revenue 


belonging to her Majeſty her heirs or ſucceſlors, and to all Courts 


of record in county palatine of Lancaſter, Chefter 

and principality of Wales, and all other Courts of —＋ 
this kingdom; and fo it was agreed in this Court; and after- 
wards, upon affidavit that the eſcape was not voluntary, (for other- 
wiſe by ſtatute 8 & ꝙ W. 3. 26. plea of freſh purſuit is not allowa- 
ble) the defendant was alletbed to plead both pleas. Comyns's Re 
422. pl. 199. Paſch, 2 Geo. 2. in Scacc. The King v. — 


(O) Pleadings againſt Sheriff. 


1, IN an action of eſcape againſt a ſheriff the plainti 

] clare briefly upon the judgment in the ſci. 5 , 
the gradual proceedings at length, as is uſually done in an action of 
debt on a judgment; per Cur. held clearly. Carth. 149. Trin 
2 W. & M. in B. R. in Caſe of Gold & al' v. Strode, 4 ; 


2. In action of eſcape exception was, that it was net ſhewn 


that the party was in cu/tody at the ſuit of the plainti gs 
: 7 plaintiff at the t 

of the eſcape 3 and Holt ſaid, they ought to have — that yon 

was arteſted and taken at the ſuit of the plaintiff, and then eſ- 


caped; the like where a man 1s in cuſtody before any ſuit, a 


charge of him in cu/tody is in law an arreſt, Dee ſaid i 
| 8 . * 
pleaded, that at the time of the eſcape a plant was hide in the 
Gunter, whereby he was charged in cuſtody at tae ſuit of the plain» 
= Holt = N was a vulgar expreſſion, but not a legal 
ne. III. 
— 11 Mod. 69. pl. 4. Hill. 4 Ann. B. R. Jackſon v. Hum- 
3. A plaint is in the nature of an original, but not of a capias, 


and the declaring againſt a man in cuttodia mar' is the ſpecial 


cuſtom of the Court of B. R. But a plaint will net be ſufficient to 


found an eſcape upon till proceſs goes out to bring him in cuſtody, 


(viz.) to bring him into Court; for by the plaint he is ſuppoſed 


to be at large. Powell differed. Adjorn.“ 11 Mod. 69. Jackſon 


v. Humphrys, —cites 1 dalk. 273. 


(P) Gaoler. 
Forfeiture or Penalty for Eſcapes. 


1. 3M 9 I. 3. 20. F any marſhal or warden, or their re- 
prif F 3 1 ſpective deputies, or the keeper of any other 
"= * = — any money, gratuity, reward or jecurity, to pro- 

) e at, or permit any eſcape, ſhall forfeit . ö 
office, and be diſabled to hold any 2 * 


(Q) Eſcape 
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* Q) Eſcape of Felons. 
What ſhall be ſaid ſuch. 


The Offence thereof ; and how inquired and 
| puniſhed. 


1. A FELOMN eſcaped, and the warden purſued frefÞly, and the 
felon run out of fight, and the warden purſued and re- 
t him, and yet it was adjudged an eſcape. Br. Eicape, pl. 49. 
cites 6 E. 2. Itin. Canc. | 
F 122 J 2. If a man alzares for felony, and no record is made of it, this is 
an eſcape. Br. Eſcape, pl. 50. cites 6 E. 2. Itin. Canc. 

3. So where a felon coming to the gaol fires to the church, Ibid, 

4. A man was taken for ſuſpicion of a thief, and batled to the con— 
Sable of C. and ejcaped for want of good keeping, and the conſtable 
was taken and arraigned for-it, and faid, that becauſe he who 
eſcaped was not taken with the manner, nor at the ſuit of the 
party, nor indicted of felony, therefore it is no eſcape ; judgment 
&c, and ſo was the opinion there. Br. Eſcape, pl. 29. cites 42 
Aſſ. 5. - 

5. R. Hole certain chattels feloniouſſy, and fled, and hue and cry 
was made, and G. arreſted him, and when he had him in arceſt 
he fest the chattels from him, and ſuffered him to go at large felb- 
nicufly &c. and was indicted thereof, and arraigned, and found 
not guilty, and went quit; and fo ſee that a voluntary ſufferance 
of 2 felon to eſcape is felony. Br. Corone, pl. 112. cites 27 
All. 62. | | | 

on ages » 6. Sufferance of a voluntary eſcape of a felon is felony. Br. 
. Eſcape, pl. 25. cites 27 Aſl. 62. 

7. A man was adjudged to be hanged, and was delivered t1 the 
foeriff to make execution, and eſcaped out of his ward, and the vi. 
was arraigned of the eſcape; for he took to the church, and be- 
cauſe he cannot abjure in this caſe they were diſcharged of the 
— Dr. Eſcape, pL 28. enes 97 AE 3b  _ | 

8. Capias fer felony, the jheriff returned cepi corpus, and had 
net the baty at the day, by which he was amerced to 100 6. for 
the eſcape ; quod nota ; and the party was indicted of the ie!ony. 
Br. Retorn de Briefs, pl. 79. cites. 40 All. 43. 

9. A man was indicted of felony, capias iſſued, the ſheriff re- 

turned quod cepi corpus, and had him not in Court at the day, and 
therefore he was amerced to 100 s. for the eſcape. Br. Eſcape, 
pl. 27. cites 40 Aff, 42. ok | 

10. In B. R. it was preſented that J. N. had flole two ſheep, and 
A. to:k him for fuſticion, and delivered him ta P. who let him g 
becauſe there was us indiftment againſt him, and after the thief was 
indicted for the eſcape, and notwithſtanding that there was nothing 
| | ag ai, 
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again him but ſuſpicion, P. was charged of eſcape. Br. Eſcape, 
pl. 31. cites 44 All. 12. | 

11. Two were indiied of the death of a man, and they beth had 
to the value of Ido marks et fugam fecerunt, and therefore the will 


I22 


Br. Traverſe 
de Office, 
pl. 3. cites 


EE F255 ! rains Fn . 2 
was charged and ſcire facias againſt them to anjwer the ſum to the S. & 


King ; quod nota ; and therefore it ſeems that this ejcafe was by 
the day. Br. Eſcape, pl. 6. cites 47 E. 3. 26. 

12. If a man has a felon in his houſe, and ſuffers him to ge, this is 
no eſcape of fe'ony, becauſe he had not arraigned him of felony 
before. Br. Corone, pl. 26. cites 9 H. 4. 1. | 
13. If a men receives a felon knowtng of the felony, and takes 
40 5. of him to ſuffer him to go, this is no eſcape, becauſe he did 
not arreſt him, but he 75 acceſſary to the feen. Ur. Eſcape, pl. 43. 


cites 9 H. 4. 1. 


14. If a man /?rives another, and the cenſtable takes him, and 
after ſuffers him to eſcape, and after the party dies of the wound, 
this eſcape is no felony in the conſtable ; per Thirn. Br. Co-. 
rone, pl. 28. cites 11 H. 4. 12. 

15. If a man firikes another, and the conſalle takes him, and after 
ſuffers him to go at large, and after the party dies of the ſfrake, this 
is no eſcape of felon in the conſtable; per hirn, for he was no 
felon at the time &c. Br. Eſcape, pl 8. cites 11 H. 4. 11. 

16. A priſoner was adjudged to be hanged, and the ſheriff was 
commanded to make execution, and as the ſheriff was going to 
do execution R. K. and others ſuch a day, year and place, reſcued 
him out of the poſſeſſion of the ſheriſt, and the ſheriff freſhly pur- 
ſued him and retook the priſuner ; per Hohart, this is an eſcape; 
for he was once out of the poſſeſſion of the ſheriff; but Keble 
contra; for if the priſoner in going to execution runs from the 
ſheriff, ſo that ſometimes he is out of the view of the ſheriff, yet 
this is no eſcape if he be taken in the purſuit, and yet he was out 
of poſſeſſion of the ſheriff, and though the taking out of poſſeſ- 
fon of the ſheriff ſhall be an eſcape, yet not in this caſe, becauſe 
he was taken from him by violence, and thije who took him ſhall be 
felins, againſt whom a man can have no remedy. Br, Eſcape, 
pl. 32. cites 6 H. 7. 11, 12. 

17. If a ſheriff goes to the gallzws to hang a felon, and F. N. 
reſcues him from him, and he fre/hly purjues and takes him, and 
bangs him, there per Keble, I remail and Huſſey, this is no ei- 
cape, inaſmuch as he was freſhly re-taken and hanged, and was 


not out of ſight, and fo in poſſeſſion in law. Br. Eſcape, pl. 


82. cites 10 H. 7. 25. 


18. If a felon creeps under a bench, and is freſhly retaken, this is no 
eſcape; per Huſſey; but Fineux, Fiſher and Fairfax contra. Ibid. 

19. Iudictment of eſcape is not gcod unleſs it be guod exivit ad 
largum ; per Huſley. Br. Eſcape, pl. 52. cites 10 H. 7. 25. 

20. Where a ſheriff or gaoler has a man in his ward for felony, 
who is after acquitted by judgment befere the juſtices, and after goes 
bis way, this is no eſcape, nor the gavler ſhall not make fine; for 
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by the judgment he is no priſoner, and yet the judgment is, that be 
ſhall be diſcharged paying his fee, and if he goes his way before he has 
paid his fees, yet the gaoler ſhall not make fine. Br. Eſeape, 
pl. 16. cites 21 H. 7. 17. 

21. One was #illed in the evening, the murderer eſcaped ; by 
the common law the town ſhall be amerced ; for the evening iz 
parcel of the day and not of the night. 7 Rep. 6. b. Trin. 
28 Eliz. C. B. in Athpole's Caſe. 

22. The ſheriff was indicted for ſuffering a perſon convicted 
of felony to eſcape; it was objected againſt this indictment, for 
that he is indicted as ſheriff, and it did not appear that he had 


the cuſtody of the priſoners delivered over to him by indenture, 


as he ought to have, for otherwiſe he ſhall not be charged for the 
eſcape, as it was adjudged in WtsTBY's CASE 3 Rep. 72. Sed 
per Cur. if the ſheriff takes upen him the cuſtody of the prijſencrs, 


#59259 without delivery by indenture to him, if he ſuffers the priſoners 


ti eſcape he may be indicted of it; for an indictment is the ſuit of 
the King. 2 Roll, Rep. 146. Hill. 17 Jac. B. R. Sir Thomas 
Read's Caſe. 


Mod. — ws 72 - - . 
Fa S. C.& high treaſon, Ihe precedents are, cujus ex cauſa commiſſus fuit. 
S. F. fer Ld. Raym. Rep. 424. Hill. 10 W. 3. in Caſe of the King v. 
Holt Ch J. Fell. | 
aud tor this 8 
realon judg- | 
ment was arreſted. 
pezions to eſcape it muſt appear that the party was lawtully committed 
tained in the warrant, as for trealon, felony &c. or for ſuſpicion of treaſon or feloay & Otherwiſe 
che mittimus contains no cauſe at all, if the priſoner eſcapes it is no offence at all, whereas it tie 


Mod. 416.S.C. &S. P. and by Holt Ch, J. in indid ments for ſuffering 
5 


mittimus contained the cauſe, the eſcape were treaſon or felony, though he were not guilty of the 


offence ; 2nd therefore for the King's benefit, and that the priſoner may be more ſafcly kept, thy 
mittimes ought to contain the cauſe, 2 Inſt. 52, 


124 } 24. Though errer in the commitment will not excuſe the gazler 
Due war- fas if a man be committed for high treaſon, there to continue till 
ee farther order) if he permits the man committed to eſcape, yet the 


t. mus con 
talning a ; x 5 . ' 
wal cauſe mitted for an offence, for which he never was committed to him. 


ezhtt® LAd. Raym. Rep. 424. Hill. 10 W. 3. in Caſe of the King v. 


have a 2. ,: 
dul conciu- 7 ell. 


Zon, Viz. 3 
724 him ſafely to keep until he be delivered by law fr. and not urtil the party committing doth 


$:rther order. 2 Iaſt. 52. 


1 Salk. 17 25. If 2 man committed for high treaſon was pardoned, yet 
er . the ſheriff 0ught net to take notice of it until his pardon was allewed 
erage, in B. R. or ſame ther Court ; for the ſherift cannot allow the King's 
pardon ; and it is criminal in him to permit a priſoner to 3 

elore 
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before ſuch allowance had. Ld. Raym. Rep. 425. Hill. 10 


W. 3. in Caſe of the King v. Fell. | 

26. The priſoner is in the cuſtody both of the gaoler and the 
ſheriff, and if he be committed to the ſheriff, and the gaoer 
ſuffer him to eſcape, the gaoler is puniſhable ; for the ſheriff ſhall 
anſwer civilly for the faults of the gaoler, but not criminally z 


per Holt. 1 Salk, 272. pl. 2. Hill. 10 W. 3. B. R. The King 


v. Fell. 
See 2 Hawk. Pl. C. 128. to 139. cap. 19, 20. and Hales's 


Hiſt. of Pl. C. 591. to 606. cap. 51, 52. and ſee tit. Gaoler 
ang tit, Marſhal. Fo 


(R) Equity. 


124 


b. A SHERIFF preferred his bill to have relief upon an eſcape A bi- pre- 


| of one that was in execution. Toth. 82. cites Mich. 
20 Jac. Carnſew v. Coad. 


2. In an eſcape againſt the marſhal the gaoler ſhall have the pri- 


foner”s equity, and may give in evidence the poverty of the priſoner 


Ke. per Jeffries C. 2 Vern. 89. pl. 84. Mich. 1688. in Caſe 


of Searle v. Lane. 


For more as to Efcape in general, ſee Ball, Saoler, Mar⸗ 
ſhal, Kelcous, Sheritf, and other Proper Titles. 


Eſchange, [or Exchange.) 


(A) Permutation. 


Of what Things it may be. 


2. But 


PERMUTATION cannot be of a lay hoſpital fir a Br. Ex- 


prebend, becauſe the one is /ay and the ocher is ſpiritual, F 


| S. C. but 
; ſays quzre 
for non adjudicatur, but iſſue was tak:n upon 2nother point, 


ferred to be 
relieved ups 
on point 

of eſcape, but Jiſmifſed. Toth. 84 
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Br. Ex- [2. But otherwiſe it is if the hoſþ:tal be ſpiritual, as where it is 
$4 l founded for alms and things ſpiritual. 21 . 3.7.) 
84 S. C. 3. Nota dictum fuit pro lege, that if a pan or vicar leaſes 
#0 | his Jand for term of years, and exchanges, the ſucceſſor may enter, 
©4 for the eſtate is ceafed as well by permutation as by death, con- 


FE trary of a leafe of ma/ker and college who have college and common 
ſeal, the ſucceſſor cannot enter, nota. Br. Leaſes, pl. 8. citcs 
WW | 

4. Eccleſiaſtical perſons, their patrons and ordinaries, though 
they all agree, yet they cannot exchange the inheritance of {ji- {1 
ritual livings, and the reaſon is, becaule the ſtatute ſtrictly pro- 
videth that no alienation be made in moartmain. Fulb. 34. 
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E (A. 2) Notes. 
1. EXCHANGE is a mutual grant of equal intereſts, each in his 
exchange of other, as of land in fee ſimple, for other of < 12 
the ſame eſtate. But to exchange an e/tate pur auter vie, for an | 
_ eflate for life is not good. For though both have a freehold, yet H. 
an eſtate during another's life, is not ſo high a freehold, as an 
eſtate during his oven life. Finch's Law, 8vo. 103. | — 
2. Equality in lands are of three ſorts, viz. 1ſt, Equality in led 
value. 2dly, In quantity of lands given and taken. 3dly, In qual:ty 
or manner of the eſtate given and taken. Equality in value of p ( 


lands in an exchange is not requiſite, nor equality in the quality 
or menner of the eſtate, but equality of the quantity of the eſtate 
is requijite. Co. Litt. 50. a. b. _ 

3. Five things are neceſſary to the perfection of an exchange, 
viz. iſt, That the Hates given be equal. 2dly, That this wird 
(excambium, exchange) be uſed, which is ſo individually requiſite 
as it cannot be ſupplied by any other word, or deſcribed by any 
circumlocution. In the book of Doomſday 1 find, Hance terram 
cambiavit Hugo Briccuino, quam modo tenet comes Meriton, & 
ipſum ſcambium valet duplum. Hugo de Belcamp pro Eſcambio 
de Warres. 2dly, That there be an execution by entry or claim in 


L 126 ] the life of the parties. 4thly, '1 hat if it be of things that lie in- 

grant it mult be 4% deed. 5thly, If the lands be in ſeveral counties BY if 
there ought to be a deed indented, or if the thing lies in grant ky ang 

albeit they be in one county. Co. Litt. 51. b. . | 
4. Inevery exchange rigatly made, the word excambium 1mp2rts 8, 
in itſelf tacitly condition and aiſs a warranty, the one to give an tiven 
entry, and the other a voucher and recompence in regard of the of the 
reciprocal conſideration, the one land being given in conſidera- [9. 
tion of the other; reſolved. 4 Rep. 121. a. Paſch, 1 Jac. B. R. land, 
Buſtard's Caſe. | he as 


5. Exchange importeth in the law a condition of re-entry and a 
warranty, voucher and rec:mpence of the other land that was given 


in exchange. Noy's Max. 61. 
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{B) What Perſon may make Exchange. 
ns At what Time. 


| [Baron and Feme or Infant.) 


Ui. IF two barons and femes exchange between them this is gæd Br. Ex- 


change, pl. 
2. cites S. C. 
| | per Hould, 
Mat this ſhall ſerve only for the lives of the barons, and if it be by-livery the wives may have a cui 
in vita atter.the deaths of their huſband. Fitzh. Exchange, pl. 1, cites Mich. 45 E. 3. 8. P. 


during the coverture. 45 E. 3. 20. b.] 


aud ſeems to intend S. C. 


2. If an fant makes an exchange for land of lefs value than 
his land which he gives in exchange, this ſhall not bind him. 


11 H. 


[3. But af his full age he may mate it good by agreement. 12 5 1 
N | 1 g change, pl. 3. 
H. 4. 12: E. 3. Exchange. 4] 5. 
E, | 12H. 495 
If he occupies after his fu'l age he is bound; contra if at his full age he walves the poſ- 
kihon, Br. Ibid. pl. 4. cites 21 H. 6. 24, 25. 


s 4. An exchange by an infant is good till it be defeated, 15 
L 4. 3 | | 

(5. But he may avoid it at his full age. 4 E. 2. Exchange ad- 
mitted by iſſue, 16 E. 3. F. Exchange 2. per Sharde admitted.) 


f f 5 les Tne 
ing COverture. 29 | 3. 30. J e after 
the death of 


3 baron ſhe ſhall be bound; contra if the waives the poſſeſſion. Br. Exchange, pl. 4. cites 21 H. 
b. 24, 25, N : ; 


[/. If the baron exchanges the land of the wife for land of leſs Br. Ex- 


value, if the ſeme after his death agrees once to the exchange ſhe 1 
never ſhall avoid this after. 9 H. 6. 52. Curia. ] S. C. but 


ſays it ſeems, 
hat if the baron makes exchange without the feme, ſhe ſhall not be bound by entry or agreement 
any more than by acceptance of che rent upon leaſe by the baron only, for thoſe are void as to her 
where the is not party, and voidable where ſhe 1s. : 


[8. If the baron exchange the land of the wife for other land | 127 ] 
given to him his feme and jon jointly, this thall be good by agreement 
of the feme after the death of the baron. ꝙ E. 2. Cui in Vita. 28. 

9. If baron and feme exchange the land of the feme for other = Ex- 5 
land, this ſhall be a good exchange not voidable by the feme if 3 


ihe agrees after death of the baron. 10 E. 2. F. Exchange 13.] 9 Hl. 6. 52. 


{ 10, If an infant exchange land with another, if he continues 2 — 
in the land given to him in exchange at full age he has affirmed? 28 
| | the 


1279 SEcchange, (or Erchange.] 


4 kus 8. F. the exchange, ſhall never avoid it after. 4 E. 2. Exchange 2, 
by Bead- admitted by iſſue 16 E. 3. Exchange 2. per Sharde. } | 


 Jowes.— 
Co. Litt. 51. b. S. P. 


It was 2- 11. J. S. and J. his feme, and T. and M. his feme were 
greed mat agreed upon exchange of land for land, by which T. and M. 
— entered, and after infecſfed J. S. and his father in fee where he 
in itſelf, but ought to have given to J. S. and Fo his feme in tail, the remainder 
in this caſe ,, fe right herrs of the feme, and allo that T. and M. feme ſhould 
** pay annually 408. 8 d. to the ſaid J. S. and J. his feme. This 
the party was arrcar by four years, by which J. S. and his feme entered, 
1 and T. and his feme vu{ted them, and they brought aſſiſe and re- 
101. bo e. covered per judicium; tor by the misfeaſance of the eftate J. S. and 
ehange. Br. his feme were only tenants at will, and therefore the entry of J. 8. 
Exchange, lawful. Br. Entry Cong. pl. 10. cites 45 E. 3. 20. | 
55 1 12. Huſband and wife ſeifed of lands in the right of the wife make 

exchange with a ſtranger for other lands, and after executis:; 

aliened the lands taken in exchange by fine. After death of the 

buſband the wife may enter into her own lands notwithitanding the 


fine ; per two juſtices. Le. 285. pl. 386. Hill. 28 Eliz. Anon, 


13. Parſo exchanges his glebe land and dies; the ſucceſſor en- 


ters into the exchanged land and takes the profits, yet the ſucceſſor 
is bound for his time; et adjornatur. It is clear that the ex- 


change ſhould not have been good, if it had been made after 1} 


Eliz. but the exchange in our caſe was made before, Noy. 5, 
Trin. 40 Eliz. Turther's Caſe. 
But if the 14. An exchange with the King is good, and yet the King is 
1 ſeiſed in his politick capacity, and the ſubject in his natural capa- 


ls with eity; but equality of the quantity of the eſtate is requiſite. Co. 
another, by Litt. 51. a. | 


mis war- | 5 | 
ranty in law, the King is bound to warranty, and to yield in value, and fo it was adjudged Hill, 6 E. 


1. ia C. B. Rot. 2. William Brewlſe's Caſe. 2 Iaſt. 269. 


(c) What Perſons may in reſpect of Eſtates. 
[Tenant in Tail.] 


Br. Ex- | [1. FF tenant in tail exchange for land of equal value the iffuc 
Change, pl. id it. 5 1 | 

9p. 4 may avoid it. 14 H. 6. 2, 3.] 

$. C. — Br. Con ſeſs and avoid. pl. 23. cites S. C. 
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ſ2. If tenant in tail exchange for land of equal value and dies, 


Br. Ex- though the land taken in exchange deſcends to the iſſue, yet il 
Wange. pl. fh iſſue does not occupy. but diſagrees to it he may avoid the ex- 


23 cites 
S. P. though : 
the exchange is warranty and aſſets in itſelf. Br. Agreement, pl, 11, cites S. C. B-. Aſſen 


13. 1 


pet Deſceut, pl. 20. cites 8. C. dec pl. 4. in che notes, 


4K 
Co. I 


ce. Cites, 


Cale of 


3. 
ſeignio 

[4 
4. 3.] 
full and | 


Br. Eſch 


ſſue 


e. cites ꝙ E. 4. 19, 20 


Efchange, [or Exchange.) 


3. It tenant in tail exchange with another and lets other lands 
deſcend to his iſſue in fee, this thall bind the e. 8 H. 6. 2, 3. 
14 H. @& 2% admitted, for then it is a /aneal warranty with aſſets. 

* 45 Aff 6. adjudged.] 

[4. if tenant in tail exchange for land of 4% value, if the i 
once agrees ta it after his death, he ſhall never avid it. 9 
6. 52. b. Curia. So it is (a fortiori) where the land which he o 

has in exchange is of equal value. 14 H. 6. 2, 3.] 


o. Cites S. C. 


in the 8 
oi che King. 


S. P. As if 


1e enters 
into the laad 

the like. 
Br. Ex- 


change, pl. 


But where the iſſue did not enter or agree but brought his action, yet he was not 


barred though the exchange was with twarranty for the land taken in exchange js not aflets unleſs 
he enters into it, and his bringing the action is a dilagreement by matter of record. Br. Exchange, 


pl. 13. Cites 14 H. 6. 3. 


(D) Of what Things it may be. 
Ii hat for What. 
[A RFNT may he exchanged with another for certain land. 


16 E. 3. Eſchange 2. 3 E. 4. 10. b. g E. 4. 21. 15 E. 4. 
8. b. 30 E. 1 Itinere Cornubiæ 15. Co. Litt. 50. b.] 


Fitzh. Ez. 
change, pl. 
4. cites S. C. 
—8 P. 


And it 15 


not necellury that the thines exchanged he of the ſame nature. Br. Eſchange, pl. 5. citesg E. 4. 1, 


29, Fitzh. Exchange, pl. 5. cites S. C. 
S, P. accordingly. 


Mo. 665. pl. gog. in Cale oi Bolton v. Bullard, 


(2. A man may exchange common for land. Perkins s 8. 1 So of rent 


Co. Litt. 50. b. Contra 15 E. 4. 3.] 


21 Cm mon. 
2 


ch ang; pl. 


I»id. pl. 6. S. P. cites 9 E. 4. 33. per Littleten, — 
Cale of Bolton v. Buitard, S. P. at Le ly. 


[2. A tenure by di he fr vice may be exchanged for a femperal 
ſeignio y. Co. Litt. 50. b.) 


Mo. 655. in 


[4. A common may be exchanged fur tithes, Contra 15 E. Exchanee 
4. 3. 45 may be of 


thi: x5 |! : pir: — 
full and temporal, as to give land to a par ſon and his ſueceſſors to be quit of tithes and mortwarie: 


Br. Eſchange, pl. 5- Cites 9 E. 4. . per Choke. 


5. Land may be exchanged for tit het. Co. Litt. 50. b.] 

[b. An annuity cannot be exchanged for land, becauſe this 
charges the perſon only and is not re 4: Os. Litt. 50. b.] 

(7. A villein in greſs may be exchanged for an acre of land, for 
the villein is real as well as the land; for a feme ſhall be en- 
dowed of it, ani an eſtate tail may be of it within the ſtatute.) 


(5. A reverſion expeclanut upon an eſtate for life may be ex- © 129 A 
changed for an acre in p2//cffion. g E. 4. 39. per Littleton, 4 Land may 
Rep. 122. b. Buſtard's Caſe.] 5 . Fe 

veriion oh 


the tenant for life attorns. Br. Eſchange, pl. 6. cites 9 E. 4. 38 per Lite eton. 
& 5. P accordingly. Cro. E. goa. pl. 2. Buſtard v. Evuleer, 8 S. C. & S. P. per Poi 


2 8. S. E: 4 S. P. witkout doubt; for this is apparent at the gme of the exchange. 
ee ( H) } DL, 5 


Vox. K. L | (D. 2) 


Mo. bas. "BY 


Py orham. — . 


* Fitzh. Ex- 
change, pl. 
3. cites S. C. 
but S. P. does 
not appear. 


Eſchange, [or Exchange.] 


(D. 2) How. By Releaſe on one Side. 

. have a rent out of certain land I may exchange this 
rent with the tenant of the land by way of releate of the rent for 
ether land, though there be not any tranſmutation of the poſſeſſion 
of the rent, but this exrres by way of extinguiſhment. 16 E. 3. 
Eſchange 2. per Skipwith. Perkins S. 267. Co. Litt. 50. b.) 

10. So if a man releaſe a common of eſtzvers to the tenant of 
the land in exchange for «ther land, though this enures by way of 
extizeuiſhmert, and it ſhall be good exchange. 30 E. 1. Itinere 
Cornubiz, Eſchange 16. adjudged, Co. Litt. 50. b.] 

II. $2 common of paſiure may be releaſed to the tenant of the 
land in exchange for other la 1d though it enures by way of ex- 
tinguiſtment.] 

(12. If J. S. be ſeiſed of certain land to which I have 1 t of 
entry, I may releaſe this right to J. S. in exchange for ether land, 
and this ſhall be good exchange 1 though there is not any tranſ- 
mutation of pofleſhon. Perkins S. 271. Co, Litt. 50. b. Con- 
tra 7 H. 4. 43. Dubitatur “ 3 E 4. 10. WE 

[13. So a right action may be releaſed to the tenant of the 
land in exchange for other land, and this ſhall be good exchange, 
for he to whom the releaſe is made has as good advantage by it a3 
if the land itſelf had been given to him. 
Eſchange 2. Perkins S. 268. ] 

14. In ſcire facias the tenant ſuid that ſhe had had land aſſign? 
t her in diwer, and after he in reverſion exchanged the land in 
demand with ber for the other land which ſbe had in dnver, and 
prayed aid of him in reverſion, and it was doubted if it be a good 
exchange or not; quære; for he in reverſion took the other land ty 
<vay of ſurrender, and alſo it is not expreited what eſtate he had in 
this land, therefore quære. Br. Eſchange, pl. 14. cites 39 E. 
85 1. 
. Exchange is good of land for a chamber, 
he rites 5 H. 7. q. per Huſſey and Fairfax. 

16. n. e may be of chattels perjanal for chattels perſonal; 

and ſo of chatt-l; ; cal for chattels real; and of freehold for frechold; 
and of ne for inheritance ; ſo that if J. S. makes an ex- 
change with T. R. and '. R. gives his gown to J. S. in ex- 
change fer the _ of J. S. and | 8. gives his horſe in exchange 
to T. R. for his gown &c. it is a good exchange; and ſo of 
other chattels perſonal mutatis mutandis ; and 1n the ſame man- 
ner of chattels real, and freehold, and inheritance &c. Perk. 
8. * 
An exchange betwixt a rent and a * chien are in eli 
at the time of exchange i is good. Fulb. 32. b 


(E) Of 


Dubitatur 16 E. 3. 


Br. Præcipe, pl. 


to be 
his ſu 
prior, 
electe; 
tered 

the „ie 
good 
prior f 
to him 
aſſignee 
aſſig ne 
exchar 
pl. 6. c 


(F) 


'T. T 


tor fure 
45 E. 
brance t 
. 1 
of an eq 
_ OT ; 
both by 
4 ided 
nuſband 
which h 
equal, is 
n *Xcha 


Ot 
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(E) Of what Things it may be for a Collateral 
Neipecd. 8 


I. BOTH the things which are exchanged ou7ht to be in offs at Fitzn Ex- 

5 the time of the exchange, otherwiſe it ſhall not be good. 5e 
9 E. 4. 4. 21. b. per Choke. Perkins 8. 262. Contra Co. | 
Litt.. 50. b.] 8 5 | 

2. As if a man grants a rent de 1509 out of his land to another 1 
in exchange for certain land, this is not good, becauſe the rent 3 
was not in eſſe before. E. 4. 21. b. per Coke. Contra Co. 

Litt. 50. bi} | 12 

3. Three acres of land with advoteſon appendaut in fee were ex- Perk. 5. 
changed by a prior with the maſter of G. for ene chamber of two . E. 
to be aſſigned by the maſter, at his election, to the ſaid prior and 
his ſucceſſors in D. and the maſter ſhewed two chambers to the 
prior, viz. a high chamber and a low chamber, and the prior 
elected the high chamber and entered into it, and the maſter en- 

ered into the land, and this was held a good exchanze though 
the jucce//or might diſagree to it, but if he does not diſagree it is 
good notwithitanding it was uncertain at the firft, viz, that the 
prior ſhould have one chamber of two which ſhould be aſſigned 
to him by the maſter, and fo the chambers not £1own till the maſter 
ajugned them, and the pricr mane his elefiim; but when the one 
aſhgned, and the other elected, and both entered then was the 
exchange made good and perfect; quod nota. Br. Exchange, 
pl. 6. cites ꝙ E. 4. 38. | | 


(F) What Eſtates the Parties to the Exchange ——> 


Fol. 813. 
ought to have. — 


[And of granting a Rent for Owelty.] 


'1. "PV may exchange, and for equality the ae may reſerve by 
| Geed, out of the land which he pajſis, a rent for owelty, and Fitth. Ex- 
tor ſurety of payment a re-entry for non-payment ; dubitatur, 1 
45 E. 3. 20. b. for it ſeems that this is but a collateral incum- Mich. 4; E. 
brance to the eftate. } | 3. andleems 

2. It is not neceſſary that the parties to the exchange be ſeiſed e. © 
of an egual eſtate at the time of the exchange made, for if tenant in 
Gi, or a huſband, ſeiſed in right of his wife exchange lands, and 
both by the exchange give a fee-/imple, this is good till it be 
worded by the iſſue in tail, or by the wife after the death of the 
huſband; ſo as Littleton fays, that in exchanges the eſtates 
which both parties have in the land fo exchanged ought to be 
equal, is as much as to ſay, as that the eſtate reciprocally given 
2 exchange ought to be equal. Co, Litt: 51. a. | 

L 2 | 0 


151 Eſchange, [ſor Exchange.] 


N 
EXC 
DIS | 
_ = : . 
(G) Of what Eſtates it may be. [ 
| chat! 
Ard © woat 72 aies are cgudl.] the 8. 
neceſt 
made 
Tx a : . . . 4 8 0 
Fitzh. Ex- . H eftates ought to be equal which are given in exchange x Sh 
2 8 the one for the other. 9 E. 4. 21. b. 38. b.] it is b 
i » SS | : : { 5 2 
* 8 5 ; : tion b: 
Br rchange, pl. 6. cites 5. 5 Br. Exchange, pl. 2. cites 47 E- 3. 20. per Ho 0 I Oey 
Unegue! L 4c on = at ly 1 ne ohe more t! 1211 111 the other mall 10 LID! ach the ex A nge, but as all 
unc al e tates all, As cop) Bold tor freehold. or ancient deme ine tor ank fee, or c.tate lor ye-rs , 
tor an etate for lie, unleſs . ated by the ipecial agreement of the Parties. Mo. ws 5. pl. ces. 3 
Mich. 44 & 45 Eliz B. R. Boiton'v. Buſtard. But this ſeems to be underftood t lle pat: 3 
ticular agreement of the en do not tolerate it. Ibid. Bolton v. Buſtard.- —- i houz! 1 
va ue: o Guan ics 0 Itter 1 vaterial 11 the c tate: in the exchange art Ty {A's otherwiie : EE: 
acceptance can make it p FEY in law; per Dyer. D. 356. b. pl. 40. Mod. 25. S. P. b, 1 
Holt Ch. J. N 
* Fitz? 2. An exchange of land for /ife 88 land in ſee is not 5 E 
Ex hanse, 2 th * I. e 1. 8 . b. g! wer 
1 8 cites beca 111 2 ne = [T4 es are _ aua EY 4o 15. 38 3 
ko Itinere Cornubiæ 15. adjudg d. 22 E. 8.4 85 
©. ” Br. ; Keep. 
Exchagge, pl. 5. cites 9 E. 4. 19, 20. per Pigot. —— 8, P. by Hol: Ch. J. in delivering u. 
opinion 07 the Court. 7 Mod. 25. Trin. 1 Ann. B. R. 
[13 
3 A man may g give an eſtate for liſe of the donee in exchange for 3 
5 8 
an eſtate for anzther's life, for the eſtates are equal, both being 8 
eſtates is franktenement.) 14 
2 5 
[4. It ſeems an eſtate er three lives may be given in exchan 3 
for an eſtate for one life, for both are eſtates of franktenem ent, 15 | 
and fo equal. 1 manor 
ſc. An eſtate may be given to one and bis heirs for the l, is no g 
J. . in exchange for an eſtate r liſe, for both are eſtatcs ok BE 
; franktenement. ] tail aff 
[6. It ſeems an eſtate cannot be given 5 ther and his Heir 17 
<} bert 0 
for the life of J. S. in exchange for a baſe fee, as fo long as that quality 
J. D. fhall have iſſue of his body, or that ſuch oak ſhail grow, 
becauſe the eſtates are not equal. ] 
£7: An eſtate ti ane and his heirs jo long as . all have jj T ; 
his lady may be given in exchange for an alſalute fer, tor both 4 64% 
are eſtates of fee ſimple, though the one be but a baſe fee. } + bo 8 
. ol be giv f ſtate t. 5 
[3. So an 040 ute fee may be given in exchange for an e |) 
ts the other aud his hers | o lang as juch gal ſhall grow, tor both arc po ibil | 
: ! 
ters. 1 
13 Jac, 


9. A villein may be given in fee for an acre in fee, though he 
has but a baſe fee in the v illein, ſcilicet, ſo long as that he - ſhall 
have iſſue of his body. Note that this has been held for a point 
in a moot in the Hall.] 

e. Tenant in tail may give the land te anether and his heirs in 

5 8 exclian- 


7 
Od, 


{hall 
point 


MN * 
7 In 
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exchange for another acre 1, him fo long as F. S. Mall have iſſue of 
his body, for both are eſtates in tee.) 
[11. So it ſeems that tenant in tail may 12 this land in ex- Mo. 6655. 


change for other land t9 1.:m in fre, tor both are fees . | N 
Elia. 


the S. P. held e contra if the C becial agreement of the parties does not tolerate it.. IIt is not 
neceſſary that the parties to the exchange be ler.24d, of an equal eſtate at the time of 0M exchange 
made; tor it tenant in tail, or a huiband ſeiſe 1 un the right of his wife, exchange lan * and both 
by the exchange give a fes fin pie, this is good untii it be avoided by the iſſue in tall, ys the wife 
atter the death of the kuiband Co. Litt EX, a lt one gives au *ttate tail, Yee takes a fee, 
it 1s bad; if tenant in rajl nd tenant im tee make 25 exchange, they bo h have fee ſimple (1 Inſt. 
Flea.) withot more ado; for iu cafe of FRINGE there needs no livery, but only a reciprocal execu- 
tion by | both parties, aud this is notwithſtanding a god exchange, and a tee ſimple aſſe from the tenant 
in tail, and ſhall contin'te till avo:d:-d by the ue; and here he is not nut to fis action to avoid it, 
becauſe here being no livery the e was no d > SO ny; cites i Init. 3 2. hau the exchange muſt 
have this effect, that it palles a baſe jee 1 avoided by his ifſue; and if the flue will not agree to it, 
be may waive the lard in tee conveved to him, and enter into the other. But if he does not do fo, 
but continues in the land given the exchanze onde good during his lite; and after his death his iflue 
may avoid it by entering, and fo on toties quoties. It does therefore follow that a bate tee dots pats, 
otherwiſe it could not be a good exchange; per Holt Ch. J. in delivering the opinion ot the Court. 


5 Mod. 25. Trin. 1 Ann. B. R. in Cale ot Machil v. Clerk. 


[12. A reverſion in fee expe Aant upon an eſtate for liſe may be Fh. Ex- 
given in 3 ar land in paſſ. ſion in ee, for the eſtates are 1 =O 


£qu4 al, for cvery one has a fee. 9 E. 4. 39. per Littleton. 4 Mich. 9 E. 
Key, 122 Buſtard' 5 Caſe. ] 4. 38. 5. C. 


- 


(D, pl. 8. S. P. and the notes there, 


(13. If tao jrintenants give land to two ethers jointly fo land e 
given to them iu Commons this is good, for the eſtates are equal, | 
tough they differ in the quality. Co. Litt. 30 — 

14. So if tus give land to one in exchange for land given ta 
them two, this 1s good. Ss. Litt. 51. ] 

15. if a man exchanges his manor in alien with J. S. for the 
2 of A. which he ſhall have after the deceaſe of his father, this 
is no good exchange. Br, Eſchange, pl. 6. cites 9 . 

16. An exchange between a bare tenant for life and tenant in S. P. per 

after poſfrbility of i; ue extint is good, tor their eſtates in re- r Feb bh 
125 of their qu antity are equal, ſo as the difference ſtands in the s. P. per 
quality and not in the quantity of the eſtate. Co: Cok 3 
179. Paſch. 13 jac. B. by 2 


17. If the one land be of a aefeafibl, title, and the 1 an in- 
cefeaſible o_ yet the exchange is good fi it is av oided. Co. 
Lit. $x, 
18. E e between tenant «for life and tenant in tai after 
Peſſibility is good, for the eſtates are equal. 11 Rep. 80. b. afch. 
13 Jae. in Bow! 2S*s Caſe, 


Fol. 814. 


Eſchange, [or Exchange.] 


(H) By what Words. 


5 


Fiuh. Fx- 
Change, pl. 
8. cites S. C. 
r. Ex- 
change, pl. 5 
ſexcambium 
(excambium) 


Co. L:tt. 50. b 


Perk. S. 252. 
S. P. though 
the inden - 

ture exorecl- 


* 
Bur it exther 
af will. 


Exz3 ) 


Br. Fr 
change. pl. 
2. cites 

. 
. 


ot them caters into the other's la 


LI. „ Had e 3p is not good if it be not by the word excam- 
bium. 9 E. 4. 21. b. Perkins S. 253+] | 


eite: 9 E. 4. 19, 20. S. C. Ibid. pl. 12. cites 15 E. 4. 3. for without the word 
it is no more than one thing granted in conſideration of another thing. The word 
is ſo appropriated dy oy as it cannot be expreiled by any periphralis or circumlocution. 


Ibid. 51. b. S. P. —Perk. S. 252. S. P 


2. Without the word ercambium no exchilnge paſſes ; for if / 


give to ene an acre of land by deed indented, and he by the fame dec 
nothing palleth except {very be made, 


giveth to me her Acre, 
ad then the livery only transferreth the land; but it had been 


otherwite if the word (exchange) had been uſed in the deed; 


Fulb. 32. a. 
nd by force of the deed delivered to them they are tenants 
3. Vhere the word (exchange) is though the conveyance be 


but an ndenture of covenants it is good; and! an exchange is . 
though one party of it enures by way of extinguiſhment: Fulb. 32. b. 


(I) How an Exchange may be made. 
Where without Deed in reſpect of the Thing. 
[And of the Place.] 


I. FF the land lies in one county it may be made without deed, 
(for the exchange is livery in law.) 45 E. 3. 21.] 


Br. Exchange, pl. 6. cites S. C. 


Fitzh. Exchange, pl. 1. cites 45 E. 3 


* Br. Ex- 


change, pl. 


2 cites SES 
S. P. ad- 


Py 
$1:1% Cha 


' * 
So ot lard 


9 E. 4. 3 


ey of feijiny and 1! TE 


E xct: EG, 


wotexattly S. P. 


in one county exchanged for a chamber i in another county. 


„ But * be in tion counties it ought to be bv deed. * 45 E. 3. 
21. b. 15 H. 7. 11. 9 Rep. 14. Downan's Caſe. + 9 E. 4. 38. 
b. Co. os 51. b. by decd indented. ] | 


Br. Exchange, pl. 6. a 
I. change of lard in div-rs counties is good if it be by deed, rhough there bc 


1 br. Exchar ge, pl. 6. cites S. C. . Exchan nge, pt. 6. cites 8. C. 


+ to be underitoud wes each enters into his part alot. d in cxc bange. br. 
vizz. cites 25 H. 6. 2. 


[Z. If land in Ireland be exchanged for land in England this 
ought to be by deed. Temps E. 2. 71. b.) 


[4. It the thing charged lies in gras t, tnough it be in one. 


count), 


51 


u 0 
leds 
anot 
nant 


t Wo * 


8. 25 


Q. 
good 
ad 


It w. 


20 


ord 
ord 


ion. 


bed 


cn 


2 
11 
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unty, yet it ought to be made by deed indented. Co. Litt. 


31. b. 
(I. 2) How. 
"T6 Two may exchange land, and 1 equality one may reſerve 1 
lange, pl. 
a rent for equality. 45 E. 3. 20. b. admitted.] ; es 
Ficzh. Ex- 


6. Two may exchange land reſerving a rent for equality, F 10 ge 
upon condition that i, the rent be arrear he may enter into his acre 1 
given in exchange. 45 E. 3. 20. b.] 

[7. If parlance be of an exchange for certain land between two, FORE 
and after the one enters into the land which he ou: ht to have, 1 
and /evies a fine to the other of the land which he ought to have, 
without parlance of any exchange in the fine, this is not © a good Ce 
change, becauſe the land paſſes by the fine. 45 E. 3. b. . 

8. Tos may exchange land by two jeveral fins, tor the one may If a man 
upon writ of covenant brought againſt him by the other acknow- bes 
ledęe all his right, and render his acre to the other in exchange fir land or 
another acre, and the other may ſo do in the other writ of cove- other things 


. . he \ — by fine &c. 
nant brought againſt him by him. 16 E. 2. Exchange 14. they ought 
| to have 


two writs of covenaat, viz. one writof the one land, and another writ of *he other land &c, Perk. 


S. 237. 


Q. Note, per Moyle arguendo that exchange fa reverſion is not | 134 J 
gad unleſs it be by deed, and the ſame leems to ve of a ſeigniory, rent, 
adunuſen, viliein &c, which lies in grant, quod non negatur, but 
it was ſaid that etheriwi je it is of partition z for there the heir is in 
by deſcent of the anceſtor, and as heir, and not by the partition as 
purchaſor; note the diverlity. Br. Eichange, pl. 1. Cites 28 


H. 6. 2. 
(K) At what Time it ought to be executed. 
[ 1. I two perſons permute ws churches the one with the other, S. C. cited 
2 Re 


this ought to be executed of both parts during their live % 2 
otherwiſe the permutation ſhall be void. 4 & 5 E. 3. Pitzh. 1 


Exchange 10. : adjudged. ] | cited by 
Hoba.: Ch. 
1.— Permutation gettin tus farſons i is void if the one reſſgn after as well a+ it hall be by the 


2 of one. Br. k xchange, pl. IC. cites 2 Hs 4. — Gra between IAA as Mater ot a 
College or Abbot | vc have a Ccommen ſeal &. and make permutation oy deed under the comme 


feal Br. Ibid. 


[2. For if the one be indufted into the church which 1s given to S. C. cited 


him, and the ether dies before induction, the permutation is void. 5 Rep.,” „ 
45 E. 3. Exchange 10. adjudged.] 152. S. E. 
4 by 
Hot: art Ch, J.— Ow. 12. Arg. S. P. cites it ad! ded 46 E. z. | but it ſeems miſprinte ! for 
** that the Lal whole Part Wan not exec ned may * e his ben obs e again. 
L 4 L3. If 


0 


Hod. 


7 
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17 the ex- [3. If two exchange land and one dies before entry, the exchange 


Ban” d ” 
atem CO is vpid; th e heir cannot take as a purchaſor bucaute he was named 
Tot Enter in 


their lives only to take by OF of limitation of eſtate in courſe of deſcent. 
the ex- Co. L Tr d. 50. b.] 

change is 

void, 3 it muß be ex cuted inthe ſame parties that made the exchange, Br. Exchange, pl. 6. cites 
C E. 4. 3 mots Rs 4 Rep. IOg. * S. P. Co. Lit. t. b. S. P. — But he who 
eatred ſhall not be the 11+ x n who (hail defeat the exchange; but if the heir of the exchanger 
who entre hot, eter into the n! into which the other has entred by force ot the exchange, and 
oats him as he may, then he, viz he wa» is put out may ente into the land which he gave inexch. nge. 


Perk. S. 28:.—— ſenk. 4 4. in pl. 50. S. F. It the heir of him who did not enter, enter- atter 
his father's death, he has it by TA it though his tather had nothing in it. Jenk. 49. in pl. 4c 
— an exchange ought to be executed Ws either party in their 1. bed me or elle it is void. 3 Klos. 


5 Trin. 3 Jac. z. B R. in a nota ther 
4. In exchange of a horſe for a = or ſuch Uke, t the bargain 
is good without giving 0! day or delivery, Noy's Hax. 90. 
5. Exchange is good that after Chriſtmas yore foal! have my 
Mauer or your he, there if both enter ter r Chr, Inas it 18 a 
godd e change; per Lit:leton. Br. Efchange, pl. 6 . cites 9 E. 


* * 


L 135 J (L) How it ſhall be executed; and what ſhall be 


ſaid an Executio Ns 


Exchange is [I. IF an exchange be made of land the exchange is not perfect 


— Gag til 7 made by the parties, Co. Litt. 51. a. b.] 


14 
» 63S CacaA 

me tay enter into the ether lands; per Nees ham, quod non negatur. Br. T xchange, pl. 5: eites 

4. 15, 20. No exchange is perfect ti till the gut and the other have „lee into ther parts, 


3. hes it is perfect if the eftates are eq! tal, a and if the may ov of D. be pur 1! exchan: e f.r he manor 
S. or N. there when Be tas entered into the one, and the other has entered into the mat:or of D. 
this is:4 periect exchange. Br. Exchange, pl. 6. cites 9 E. 4. 38. 


See (K) el. 12. If two parhons permute their churches the one with the other, 
a this ſhall be executed by preſentation ot their = ons, and their 
notes there. admiſhon, inſtitution and induction. 45 E. 3. Exchange 10. 

adjudged.) 
If one of LZ. But this is not executed til! they are indudted into the 


| * — churches according to the permutation, 45 E. 3. Fitz. Ex- 
infticured change 10. adjudged.] 
and induct- 
ed, and the other parſon is admitted and inftituted, but dies be fore induction, the other parſon ſhall 
5 Keep the bet efice in which be is inducted; tor the exchange is not perſected becauſe it is not exe- 
med Ke. Peek. S. 28 . cites S. C. —Eut Berk. S. 2-7. is, That if two perſens of a church 
Ebene their benefices by the word pe rmutat io, and either of. them reg. bis benepct into the and 
be biſorp tote pure ors and the patrons preſent them accordingly, and the preſentments Ls 
mention per viam permutationis, this is a good exchange if either of them be induced living i the 
ot ber dec. 
It thail drprnd on the execution and enjoying of the exchange ; ; per Hobart Ch. J. Hob, 182.— 
z Rep. 74. cites S. C. 


S P.2Verm 4. If an infant exchange lands and at full age occupies the 
22:. Caſe 


land taken in exchange, the exchange is become perfect by this 3 
for 


have 
ſame 
chan 
can 
only 
. 


203. 
ter ang 
the la 


intire. 


cites * 
4. \ 
one pax 

is defe: 


Mo. 6e 


6. i 


a future 


only to take by way of limitation of eſtate in courſe of ducent. 
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for the exchange at firſt was not void becauſe it amounts to a li- 7 cn v. 
rery, and allo in reſpect of the recompe nee, but only voidable. — 150 
Co. Litt. 51. b See (E, pl. 


10. ſupra and the notes there. 


5. Albeit the land be in one county, the parties by the exchange 
have ne freeheld in deed or law in them Legere they execute the 
fame by cutiy, and therefore if one of them dies before the ex- 
change be executed by entry the exchange is void; for the heir 

capnat enter and take it as a purchaſor, becauſe he was named 


Co. Litt. $6. Þ: 


( M) How this ſhall enure. 
What Eſtate. 


JF two exchange land together without limiting any eflate, 
they ſhall N have eſtate for their lives. 19 H. 6. 27. 


(9 What Act or Thing will defeat an Exchange. [ 136 J 


[FE A. exchange a manor with B. for another manor, and af. One moiety 
ter part of che manor which he gives 15 evicted Ps n B. ly vas fe- 


ſimple, and 
tler title B. may enter into all the manor which he gives, and che other 


this defeats the whole exchange, becaule the condition is entire. ee, : 
eſtate tai 
13 E. 4. 3. b. per all the juſtices. ] nd 


| nant in tall 
of tit manor died, and the iſſue diſagreed and 1 into the whole. Br. Exchange, pl. 8. cites 


3. C.— Fitzh. Exchange, pl. 7. cites S. C.———Co. Litt. 173. b. 174. a. S. P. 


[2. So if A. exchange two acres with B. for two acres, and af- 4 Rep. rer. 


ter one of the acres was evicted from B. B. may re-enter into all dog 700 
the land which he gives in exchange, becauſe the condition is $.C.—— 


intire. 4 Rep. | if Caſe.) Cro. E.g52, 


pl. 6. S. C. 
Ibid. 917. pl. 9. 8. C. adjudged. Mo. 655. pl. 909. Boulton v. Buſtard, S. C. adjudged — 


Vely, 8. S. C. adjudged. Co. I. itt. 173. b. 174. a. cites S. C. 


3. If two parſons permute they ought to reſign, and the patrons * 2 Rep. 69. 
ſnall preſent, and they ſhall be atmitted and ingufted and it the one ors 8 B 
be evicted he ſhall defeat the exchange; Arg. Roll. Rep. 471. che S. C. 
Cites * 3 Rep. Cromwell's Cale. 


4. When the agreement is to have poſſeſſion for poſſiſſion. there if 


one part proves to be in reverſion, or any part of it, ail the exchange | 
is defeated, becauſe there is fraud in the valuable conſideration. | 
Mo. 665 pl. 909. Mich. 44 & 45 liz. Boulton v. Buſtard. 

5. If J. S. makes a leaſe for CO years of land, to commence at Cro. F. gos. 
a future dar, and then conceals this | leaje, aud xchanges the land as in Pl. b. S. C. 


Peron | 


13 Eſchange, [or Crchange 


8. F. r Pe Pelſelſien Vr other land in 2 is 7, an | afterwards the leſſee ente 
pong this defeats the whole exchange for in exchange warranties are 
implied which warrant = for poſleſſion; per Poph 
Yelv. 8. Mich. 44 & 45 Eliz. B. R. in Caſe of Builo 
Bolter. | | 
6. If he in reverſian in fee d. Niles hrs leſſee for life, and gv. 
3 exchanze to another for other land, and cheer the Je 
fe enters, now may the other enter into his land, and the 
all thi ze exchange is defeated ; reſolved. 4 Rep. 122. b. Paſch 
1 Dac. B. R. in Bufl dards Cate | 
*. ou fs / as a r. d 1 fee of an acre of land ep 
on an e late for life, and makes exchange with B. by deed ind ente 
and gides this acre by name of n acre of land, and not by the 
/e "FA 26h 5h in eacha inge for anther acre: z In this caſe thove: 
expected to have this ws. 10 given to him in pofleſfion, „ 
tince nothing paſted by the g of the acre of ab ut the rover 
ſion, ihe warren ty ar the Condit 5 cannot by law extend t? more than 
70e { by the exchange: for they are 1 nt and annexed to ch. 
eſtate give n, and cannot extend to the „ 170 t, Which Was 
in the leſſee, and if the law ſhould be otherwiſe great miſc 
Would enſue ; tor if exchange be made of 3 manors, and 
perchance divers parcels of em are in leaſe for life, in this ca: 
if the leaſe fhould be void becauſe made as of a manor in poſ 


2 


feſſion, this would avoid al! exch: NTes ; but the ict "2 bein 
poſſeſſion it ſhail be accounted the folly of the purchaſor it 


dees not know it. 4 ep. 122. b. 123. a. Paſch. face. . 
reſolved in Buſtard's Cate. 
D 137 ] 8. So when an e/tate of freebsd in the whole, or in part of: 
| lands given in exchange; is evicted, the whole exchange ma 
defeated by force of the condition in la, for the Wolle state 


given was the con{ideration of the other's partiung with his land, 
4 Rep. 122. b Reſolved Paſch. 1 Jac B. N in Buſtard's Ca 
Cr. E. o . A. and B. exchange lands in fee, A.'s wife had a fcintnre in 


1 his land, of which B. had n:tice, yet her entering on B. after A. s 
ue * death defeats the exchange. 4 Rep. 123. a. Falch. 1 Jac. Buſ- 
change is tard's Caſe. 

Ceicated as 

well where parcel of the eſtate is defeated, eſpecially being a freeho:d, 22 where parcel cf ++ land 


given is detcated.  Cro. E. goz. Buſtard v. Cculter, cites 1;, E. 4. 

Mod. * 10. If tos women exchange lands, and on- wryics berure cntry, 
! 4 5 * 
. chis ſhall not defeat the exchange; per Cur. en. 159 Hall, 


WW! en, 
Lad $3 & 24 Car. 2. B. R. in Caſe of Parſons v. Perus. 


(O) Deſeating Exchanges. 


Br. Ex- [I. IF one enter by wrong upon the other with whom 11 exchang- 
1 ed, this ſhall not defeat the exchange, for e other cannot 
S C. becauſe enter upon him in his acre, but is put to his aſe, :5 L. 4. 3 
ie 11:2 thing +* 1 — Tos | 
it 1* UH — E) — * x: 29. b. p<r Cur. } 


executed, 


1 


11. 
tenant 
chang 
and tþ 
Waive 

22. 
may. re 
Is defe 
Max. 6 


$x4F 
* 3 


Jill. 


Ng- 
not 


3. 


cutedy 
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executed, and not executory, and the eftate perfected. And where it was ſaid by Keeble 

II. 7. 6. that if two exchange 20 acres tor 2 acres, the entry of one into an acre of his companion 
diilolves the entire exchange. Brooke lays, that it ſeems this is intended where the party was with 
in age, or the like, for otherwiſe the one cannot enter upon the other. Br, Exchange, pl. 7. —— 


S. P. Arg. Roll. Rep. 122. Hil. 12 Jac, S. P. by Hobart Ch. J. Hob. 41. obiter. 
(2. The ſame law if a ſtranger enters by tort, q E. 4. 21. 15 Br. Ex- 
E } | f change, pl. 
2 3: | | | 12. Cites 
8. 


[ 3. But if the one enters upon good title upon the other, and defeats Br. Ex- 


his acre, as becauſe he was infant at the exchange, or feme covert change, pl. 


' ? 12. cites 
or ſuch like, this defeats the exchange, and the other may enter S. C. : 


into his acre, 15 E. 4. 3.] | Br. Ex- 


change, pl. 


5. S. P. cites 9 E. 4. 19, 20. per Piget, 


[A. The ſame law if a ſtranger enters upon the elder title, 15 Br. Ex- 
E. . | | change, pl. 


12. cites 


S. C.— . P. of a recovery by a ſtranger. Br. Exchange, pl. 5. cites 9 E. 4. Ig, 20. per Pigot. 


5. If a man exchange a villein for an acre of land, and after 

the villein ates without iſſue, yet the exchange is not defeated, for 
when the exchange was good at the exchange made, this matter 
ſubſequent which does not come by relation before the exchange, but 
is ſubſequent to the exchange, cannot defeat the exchinge as an 
eviction. ] | 

(6. So if a man gives a baſe fee ſo long as F. S. ſhall have iſſue of S. P. Br. Ex- 
his bedy, in exchange for an abſolute fee, and after J. S. dies with- co 105 
out iſſue, the exchange is not defeated by it. | 15 E. 4 z. 

[7. So if e/tate for life be exchanged, and aſter one dies, yet the [ 148 J 
exchange is not defeated by it, for this is determined according to 
the firſt limitation. 

8. So if two exchange, and after the land which the one has is 
ſarreunded by the jalt ſea, yet the exchange is not defeated by it, 
for this comes by accident after the exchange made.] 

[9. If two make an exchange of land, and after the one releaſes 
to the other the warranty created by the law, yet this does not defeat 
the exchange. 16 E. 3. Exchange 2. per Hill.] | 

10. Exchange between two, the one being within age, he may 
re-enter into his own land if he does not occupy the other land 
at his full age. Br. Waiver de Choſes, pl. 20. cites 43 Aſſ. 23. 

11. The ue in tail may waive the land taken by his father Br. Forme- 
tenant in tail in exchange for the land tailed, though the ex- don, pl. 40. 

S g n ; cites 14 H. 

change was by deed, and then this ſhall not bind him as aſſets, 6. 3. S. C. 
and then the warranty ſhall not bind without the aſſets, Br. 
Waiver de Choſes, pl. 14. cites 14 H. 6. 2. | 

12. An afſignee cannot re enter nor vouch, but rebut; exchanger 
may re-enter upon an aſſignee ;-the ſame condition defeated in part 
is defeated in the whole; the ſame daw is in partition. Nov's 


Max, 61, 


(P) What 


— 


„ 
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(P) What ſhall be recovered on the Exchange 


being defeatcd, 


i. THE warranty imported in the word excambium is ſpecial; 
for upon the voucher by force thereof he Mall not recover 
in value any other land but that only which was given in exchange; 
becauſe the mutual conſideration being the cauſe-of the warranty 
it ſhall extend only to the Jand reciprocally given, and not to 
other land  refolved per tot. Cur. 4 Rep. 121. b. 122. a. Paſch. 
i Jac. B. R. Buſtard's Caſe. 
2. And this warranty runs. on!y in previty ; : for none ſhall vouch 
by force thereof but the parties to the exchange, or their heirs, 


and no aſſignee ſhall, but the nee ſball rebut by force thereof 


though the exchange was without deed. Ibid. 121. b. cites 3 
E. 4. Formedon 44. and 2 E. 2. Cui in Vita 17. 

3. If A. exchanges land with B. and B. aliens to C. who is evicted 
by title paramount, C. ſhall not enter upon the other; for as 7/7 
warranty runs in privity to the parties to the exchange and their 
keirs, ſo alfo the condition in law, which the law implies upon 
the exchange, was alſo in privity, "and extends not to the aſſignec, 


and ſo no one ſhall have contra formam feoffamenti but the 


feoffee or his heirs, but the aſſignee may rebut ; ; reſolved per Cu— 
ram. 4 Rep. 121. b. Paſch. 1 Jac. B. R. in Buſtard's 2 
and cites F. N. B. 163. (4) 22 H. 6. 4 b. 30 Hl. 6. 
FO 25 . 1. . 

But in the ſame caſe if 4 who ds not alien, be evicted, he 


UW all re-enter into the land which he gave in exchange, though B. 


4 Rep. 121. b. reſolved. Paſch. 1 Jac. B. 


gas aliened it over. 


R. in Buſtard s Caſe. 


5: =_ A. exchanges land with B. to which C. has a prior title, of 


wh:ch B. had notice at the, time of the exchange, yet this is not 
material, but that ater C's entry the exchange ſh all be defeated, and 
upon ag eviction B. ſhall have his land again; reſolved. 4 Rep. 
Fach. 1 Jac, B. R. the 4th reſolution in Buſtard's 
Gi. 


For more of Eſchange, Cor Exc mange in General, ſee other 


Proper I itlcs, 


eertal 
the co 
lie in 


df. 


E B 


Eſcheat. "po — 


[A) In what Caſes it ſhall be. 
[And What.] [And to l hom. 


> * * 
UI. IF 200 faggets are granted to a maſter aud his confreres and ©9913 Ff 


"hs ' _ 19 
4 ulis 14 


| therr ſucceſſors, to percetve of all the lands of the grantor, „. Ward, 
and after the nter and confreres grant them over, and after the 8. C. ad- 

. , + of 8 3 2 
corporation is diffolved, yet the thing granted to them ſhall not 48d 
eſcheat te the grantor, though it ought to have eſcheated if they 
had not granted it over. M. 37 El. B. R. adjudged between 
Southwell and Made, which is entered. M. 34 Fl. Rot. 229. ] 

[2. The ſame is where land, rents or other things is granted to a 
corporation and their ſucceſſors, and after the corporation grants 
it over, and after is diſſolved; for this is all one as if it is granted 
to a man and his heirs, and he grants it over and after dies with- 
out heir, there this ſhall not eſcheat. M. 37 El. B. R. be- 
tween Seuthwell and Made.) 
[3. But if land, rent or other things be granted t9 a corporation Co. Lit. r2, 
. - 2 . nat * : . 2 
aggregate in fee, and after the corporation is dillolved, the thing „ 
granted to them ſhall eſcheat zo the donor. } . 
| | Mich. rr 
again, for the ſame iz a condition in law annexed to the gift, and in ſuch caſe no writ ot eſcheat lies, 
Note per Cur. and in a manner agreed per omnes, that if a man grants a rent-charge, common, 
certain or uncertain to one in fee, and to a corporation in fee, and the grantee dies without heir, or it 
the corporation be diflolyed, the rent, common &c. are extinct ; for thete are not held, and do not 
lie in tenure, and therefore they cannot eſchcat, Br. Extinguiſhment, pl. 2.,cites 27 H. 8. 10. 
And Fitzh, agreed, that the rent and things which lie in render are extinct ; for the King 
has no means to cauſe the tenant to pay him; but contra of thirgs Which lie in prender it the com- 
mon was certain; for where none can take the thing, the King thall have it, which others denied; 
for the grant is to a man and his heirs, or to a corporation and to their ſucceſſors, there fore when the 
man dies without heir, or the corporation is gitfolved, the grant is determined. Ibid. 


[4. The fame latu is of a corporation ſole.) Co. Lat. 13. 
5. If a man grants a rent to another and his heirs, and he dies * 3 

without heir, this ſhall eſcheat to the grantor, and ſhall be extinct 

in the land.] | | 

(6. If a man grants an advow/on in grojs to another in fer, and [ 140 

the grantee dies without heir, it ſeems that this ſhall revert to the 

grantor, not being held of any man, for this is a groſs thing 

which cannot vanilh but mult be in fome perſon, and it ſeems if 

the grantor ſhall not have-it, the King ſhall have it as ſupreme patron. 

Contra Sta. Eſcheate it ſhall be extinct. } 
| | | | 7. Father 


Eſcheat. 


7. Father ana two ſons were, and the eldeſt did feliny and was 
impriſoned, and became approver, and prayed his clergy, and was 
ſent to prijen for his penance, and had iſſue a daughter, and died 
in prijen ; the father died; the daughter entered; the youngeſt 
ſon, uncle to the daughter, ouſted her, and ſhe brought aſſiſe 
and recovered bv award. And ſo ſee that the land is not loſt by the 
act of the eldeſt ton in this cate ; for it ſeems that z? ; no attainder 
without judgment. Br. Eicheat, pl. 23. cites 8 E. 1. and Fitzh, 
Afliſe 421. 

8. Where there are ba/7ard eigne and mulier puiſuc, and the 
b:flard enters and dies ſciſed, the mulier ſhall be barred, and yet if 
the baſtard dies ferjed withrut i ue the land ſhall not eſcheat, and yet 
if the iſſue of the va/tard dies without 1/Jue the land ſpall eſcheat, and 
therefore it ſeems that the deſcent to the iſſue of the baſtard makes 
the mulier to be barred, and not the dying ſeiſed without a de- 
tcent. Br. Eſcheat, pl. 34. cites Abridgment of Aſſiſe, fol. 36. 

9. In appeal the defendant waged vattel and was vanquiſhed in 


the field, but not by death, by which judgment was given that he be 


hanged, for without judgment the lord cannot have the eſcheat. Br. 
Eſcheat, pl. 24. cites 8 E. 3. and Fitzh. Judgment 225. 

10. Land entailed ſhall not eſcheat for the felony or attainder of 
his father. Br. Eſcheat, pl. 21. cites 29 Afl. 61. 

11. If a leaſe be made for /ife, remainder t9 the feme in fee, 
and tenant 2 levies a fine 1ur conuſance de droit to the baron 
and feme to the heir of the baron, in this caſe if the feme dies with- 
cut heir the lord ſhall have the land by efcheat, for this amounts 
to a ſurrender in law. Co. Read. on Fines 5. Cites 39 E. 3. 30. 
Aff. Oſborn's Caſe. 5 : 

12. If he in remainder be attarnted of felony it ſhall eſcheat, 


per Litt. Br. Prerog. pl. 25. cites 15 f. 4. 11. 


13. Where a man goes beyond ſea to D. out of the allegiance of 
the King without the King's licence and there eſpouſes a feme, and has 


iſſue a ſon, and there dwells all his life time without other iſſue, and 
dies 1:theut other iſſue, the land ſhall eſcheat, and no other of the 
blood ſhall inherit to him, where the alien born ſurvives his father, 
no more than wher? the fon is attainted of felony in the life of 
the father, and gets charter of pardon and the father dies, the fon 
ſurvives, the land Mall eſcheat, and the lord ſball ſuppoſe that the 
tenant died without heir; per Newton; quod Arden conceſſit and 
demurred upon the plea, and Priſot durſt not demur to the con- 
trary but pleaded another plea; quod nota. Br. Eſchcat, pl 8. 
cites.22 H. 6. 38. | 
14. Where the tenant who dies without heir has his entry tolled 
before by deſcent, diſcontinuance, or the like, there the lord cannot 
enter for this eſcheat. Br. Ent. Cong. pl. 129. cites 32 H. 6. 27. 
15. A man may have writ of eſcheat though his tenant did not 
die Jes for the dying ſeiſed 75 not traverſable ; per Forteſcue J. 
but Pole contra; therefore guære. Br. Eſcheat, pl. 11. cites 
8 1. | | 
16. If lord and tenant are, and the tenant infeeffs F. S. and de- 
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ciares ns will Fuſe] and cy que uſe does felony and is altainted, 
the lord ſhall not have ſubpoena to have the land, and it ſeems 


nat the heir ſihall not have it; 
and therefore it ſeems that thi 


for there 1s corruption of blood, 
Veolſee /hall retain to his own uſe. 


Br. Feoftments al Uſes, pl. 34. cites, E. 4. 7. 
17. If all the monks and the ab bet of the nonafiry die the lord L 141 
may enter, viz. the donor or founder; for none is alive who can 
do ſervices, and he ſhall have it as eſcheat; per Fairfax aid 
Littleton J. Br. Eſcheat, pl. 19. cites 7 E. 4. 14, 
18. If an alter born has {ſue a jon and after is made a denixen, 


and then has Mie another 751 25 


and purchaſes land and dies, the 


noungeft ſon ſhall have the land, and not the eldeſt or the lord by 


eſcheat. Br. Eſcheat, pl. 28. 


19. Where a man is attarnted of hereſy 2 and lay Hands to be burnt, 


yet he ſnall not forfeit his land, 


unlets he were put to execution, 


and there by the execution the lord ſball have the eſcheat, unleſs the 
jand were held of the ordinary, and then the King ſhall have it by 
5 oo of 2 H. 5. Br. Eſcheat, Pl. 29. 

If the King grants common ſans numbre to an abbot in his 
mauer, and after grants the manor in fee, and after the abbey is 4— 
/:lved, the King ſhall not have the common; per Cur. becauſe it 
is common uncertain, and alio a thing which cannot eſcheat; tor 
it is not held. Br. Prerogative, 1. cites 27 H. 8. 10. | 

21. And if a man has common in certain eſtovers, or the like and 
dies without heir, as here &c. the King ſhall have it becarye it lies 
in prender and nit in render. Ibid. per Fitzherbert Juſtice. 
22. Contra of rent which lies in render; per Fitzherbert }. 
But by all others all is one, and the rent- charge and common 15 
extin#t, for there is none that can take it, but at this day all 1s 
given to the King by del of parliament in ſuch form as the abbot 
had it, which makes a difference of the common law. Ibid. 

22. If the baron be attarnted of felony and gets charter of pardon 
and after d. 185, et the feme ſhall not have dowel of the land which, 
he had before the perdin. Br. Eſcheat, pl. 27. cites F. N. B. tit. 


Dower. 


24. Contra of land which hc gets after the parden; for the firſt 


land ſhall eſcheat. Ibid. 


25. The fame ſeems to be of land which be purchaſes, or which 
deſcends to hin meſne between the attainder and the pardon. Thid. 

26. Aud it ſeems that the Heir hall inherit the one and not the 
cher ; for ſo it was ſaid in writ of eſcheat, and fo it is ſaid in the 
Natura Brevium, but the contrary is law. Ibid, 


27. Huſband and WW ife tenants 11 2 cl. tart; he huſband at- 


tainted of treaſon and executed, 


caving 1/jue; the wife died; 


the lands ſhall eſcheat, becauſe the | tive in tall ought to make his 
conveyance by father and mother, and from the father he could 


not, by reaſon of the attainder. 


Eliz. Sir Nich. Carew's Caſe. 


Dyer. 332. pl. 7 Falk. 16 


28. The defendant in an appeal of death did wage battle and was 
fain | in the field, a was given that he ſhout, { be hanged; 
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141 Eſcheat. 


and the juſtices ſaid, that it is altogether n-ce/ary that ſuch judg- 
ment be given, for otherwiſe the lord could not haye a writ of 
eſcheat. Co. I. itt. 330. b. 

29. An eſcheat happens two manner of ways, aut per defectum 
ſanguinis, 1. e. for default of heir, aut per deliclum teneutis, 1. e. 
for felony, and that is by ;:45ment three manner of ways, aut qa 


ſuſpenſus per collum, aut quia avjuravit regnum, aut quia a. 


tus; and therefore they which are hanged by martial law in furore 
belli forfeit no lands; and fo in like caſes eſcheats by the civilians 
are called caduca. Co. Litt. 13. a. | 
30. W. R. a Norman held lands in fee ef the King, as of the 
kancur of P. and R. forfeited his ſaid land for treajon, and the King 
ferſed it as his eſcheat of Normandy. In this caſe the land fo for- 
feited was no part of the honour, as it would have been if it had 
F 142 J come to the King, as a common <icheat, for it came to the King 
by reaſon of his perſon and crown, and therefore if he graut it 
ever &c. the patentee ſhall! hold of the King in chief, and not e, ti 
honour. 2 Init. 64, 65. 


Keitw. 14. 31. If there had been a farmer for life ar years of a manor, and 
C n terancy had ejcheated, this tenancy ſo eſcheated did belong ta the 
Aus mcerti - 


tempotis TFenements that be held in furm, and therefore this act extended to 
Kevle held, it, and the leſiee ſnall have generally a writ, and ſuppoſe a Icaſe 
den made of the lands eſcheated by the leflor, and maintain it by the 


the death 1 . W e | 5 
of tenant ſpecial matter. 2 Inſt. 146. in the expoſition on the ſtatute of 


tor lite th? Marlbridge. 24. 

lord might 

have a writ of eſcheat, for the grantee and the lord are but one lord in law, and words of the writ 
are true. via. that the tenant who died held the lands of the lord, and allo he died ſeiſed, and ſo to bi: 


intent, though he cannot enter he {hall have remedy by writ of eſcheat. 


32. If a man ſeiſed in fee of a fair, market, common, rent-charge, 
rent-ſeck, warren, corady, er any other inheritance that is not holden, 
and is attainted of felony, the King ſhall have the profits of them 
during his life, but after his deceaſe, ſeeing the blood is corrupted, 
they cannot deſcend ta the heir, nor can they e/cheat, becauſe they be 
not holden, but] they perith and are extinct by at? in law; for iin 
eſcheats for petit treaſon or felony, a tenure is requiſite as well in 
the caſe of the King as of the ſubject. 3 Inſt, 21. cap. 2. 

83. It was holden by Cook and Warburton J. that if a rent 
be granted fo one and his ſucceſſors, and the corporation be diſſolved, 
that the rent ſhall revert to the donor, and there is ns difference as to 
the matter betwrxt things which lie in prender and things which 
lie in render, Nichols J. contrary, that the rent extinguiſhes in 
the land itſelf. Godb. 211. pl. 301. Mich. 11 jac. C. B. The 
Dean and Canons of Windſor v. Webb. 

34+ An abbot & c. was ſeijed of an acre of land in fee held of 11: 
manor of D. and he and ail the monks died, by reaſon whereof 1 
faid acre of land :ſcheated ta R. and after R's death the manor de- 
ſcended to his heir at law, who convezed the manor (of which the 
acre was parcel) after the eſcheat by mean conveyance, to H. in 
fee, and after H. infeoffed 7. 8, of the ſaid acre, I he queſtion 
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was, whether by the death of the abbot and monks, the acre 
ſhould eſcheat to the lord of whom it was holden? or whether it 
{hall go to the donors and founders ? And Hobart thought it ſhould 
elcheat; to which Winch ſecmed to agree, but the Caſe was not 
adjudged. Win. 37. Mich. 26 Jac. C. B. Johnſon v. Norway, 

34. Grantee of a rent in fee-/umple dies without heirs ; the te- 
nant of the land ſhall hold it diſcharged of the rent becauſe there 
is no other that has any title to it; per Hale Ch. B. Hard. 496. 
Mich. 20 Car. 2. in Scacc. in Caſe of Attorney General v. Sir 
G. Sands. 


35. One ſeiſed in fee of lands limits 2 term of truſtees for 100 


years upon ſuch truſts as he by deed or will ſhould appoint, and 


tor want of ſuch appointment to attend the inheritance, and after- 
wards by a nuncupative wil! gives all to J. S. and being a baſtard 
dies without ifſue ; this will not paſs the truſt of the term, Vern. 
340. pl. 333. Mich. 1653. Thruxton v. the Attorney General. 
36. If there be father and fon, and the /n ſeiſed in fee makes 
a leaſe for life and dies, and the rever/i9n deſcends on the uncle who 
dies, the reverſion ſhall not deſcend to the father, but ſhall eſ- 
cheat; for he muſt make himſelf heir to the ſon, and not to the 
uncle who had the reverſion caſt upon him; Arg. Show. 246. 
Mich. W. & M. | 


(A. 2) In what Cafes by other Means than Grants. L 143 J 


By Forfeiture. 


I. THERE are only three manner of eſcheats. fſt, A jurat 
regnum. 2d. Quia ſuſpenſus per collum. 3d. Quia utlaga- 
tus. Per Coke Ch. J. Godb. 211. pl. 301. Mich. 11 Jac. C. B. 
2. Eldeſt fon in the life of his father is attaint of felony and dies, 
Irving the father; the youngelt ſhall have the land as heir to his 
father; but if any ue of the eldeſt is living the land ſhall eſcheat 
to the lord. D. 48. a. pl. 16. 'I'rin. 32 H. 8. Anon. 
3. Attainders that give eſcheat to the lord mult be by judgment 
of death given in ſome Court of record againſt the telon found 
guilty by verdict or confeſſion of the felony, or it muſt be by 
outlawry of him. Bacon's Uſe of the Law, 38. | 
4. If a baflard dies ſeiſed without iſſue, and the lord by eſcheat S. P. 3 Rep, 
enters, this dying ſeiſed ſhall not bar the mulier, becauſe there is Ji "vir 
no deſcent. Co. Litt. 244. A. | | n 
5. There can be no eſcheat but pro d.ſfectu tenentis. Per Hale. Cafe. 
Hardr. 494. Mich. 20 Car. 2. in Scaccario. Sir G. Sands's 
Caſe. | | | | : 
6. If a man be /ei/ed in jure ux and the wife is attainted of fe- 
{5ny, the lord ſhall enter and ouſt the huſband; he gains nothing 
but a bare perception of profits till iſſue had; after iſſue he has 
eſtate for life. Arg. Mod. 91. pl. 59. Mich. 22 Car. 2. B. R. 
in Caſe of Parſons v. Perns. 
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ae ee (B) In what Caſes there ſhall be an Eſcheat. 


Where the Lord has a Tenant who is in by Title, 


and where not. 


eat. If x2 IV the tenaut be «il/oijed, and diſſciſce dies wiinout heir during 
4.5 49058 the continuance or the ditjeitor, this right ſhall eſcheat to 

una the lord. 3 R. 2. Entry Congeable 38. ] 

by Shards 

who laid, chat it is ignotum per ignotius. 


If Giffeifor 2. If the tenant be diſſeiſed, and the difſerſor Ly fine grants ard 
Maccs 2 renders the land to ane in tail, the remainder to another in fee, and 
> | 


8 „after the tenant in ail dies Without ue, and he in remainder enters, 
ſeited, and and after diſſciſce ates without heir; this right ſhall not eſcheat to 
after ie the lord, becauſe he had another tenant by title in the life of the 
dies without diſſeiſce. 3 R. 2. Entry Congeable 38. adjudged.) 


caſe there is ho eſcheat at all, becauſe the /crd has a tenant in by title, Co, Litt. 268. b. 
ma ge bf 1 . yo 
L 144 4. If terant for life, the reverfim to a feme covert in fer, alirn? 


to the baren and his faid fein- who has the fee, and the fee die. 
without heir, the lord cannot enter by the eſcheat nor for forfei- 
ture; for this is given to the heir only, and here is no heir, which 
was in a manner agreed. Br. Forfeiture de Terres, pl. g7. cites 
39 E. 3. 29. | 

5. If bajiard 
in tail by fine, the remainder over in fee, and the tenant in tail dics 


_ evithout 1//ue, and he in remainder enters, there the entry of the 


diſteiſce is lawful ; but when the baſtard dies without ijjue afler 
the entry of him in remainder the entry of the lord by eſcheat is not 
Jawful ; for he has it by title in life of the baſtard by reaſon ot 
the fine. Br. Ent. Cong. pl. 17. cites 50 E. 3. 21. 

6. Aſſiſe; a ba/tard purchaſed, and was diffeiled by H. who gave 
in tail by fine the remainder ever, the tenant in tail died withnut 
3//ue, he in remainaer entered, and the baſiard dicd without 1//tt, 
tne lord cannot enter by eſcheat, becauſe he had tenant by title 
in the life of the baſtard, by reaſon of the fine, Br. Avowry, 

pl. 34. cites 3 R. 2. 
u. Avowry, 7. If lord and tenant are, and the tenant is diſſciſed, and dies 
F- 33 © without heir, the lord may enter for the eſcheat. Contra 11/91 


Er. Efcheat! the heir of the diſſeiſor or his jeoffee; for they are in by title, and 
p!. J. cites the lord has a tenant by title. Contra of the diſſeiſor, who is 4 
5 5 8 tort fcaſor; for thoſe who are in by title, by tender of the {er- 
Lit. Coz, Vices, may compel the lord to change his avowry. Br. Ent. 
35. acord- Cong. pl. 20. Cites 7 H 4. 17. per Markham J. for Law. 
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1 Ent. 


8. If 


diſleiſee is not revived, for he affirms the ſirſt eitate. 


E reheat. 


Ifa 4 be from the dliſſciſar to his heir, by which the 
entry of the diſſeiſce is taken away, and after the ue dies withs 
out heir, ſo that the lord enters by 


eſchcat, yet the entry of the 


Br * Ent = 


Cong. pl. 92. cites 9 H. 7. 24. Per all the Juſtices and Ser- 


jeants. 


9. But if the er him ci dies without heir, and the lord 
enters by eſcheat, the diſſeiſ ſee may enter, for there was no de- 
Br. Ent. Cong. pl. 92. ut ſup. 

10. Though a lord has been ſciſed of the ſervices within the 


icent. 


time of limitation, yet 
ſhall eſcheat ; 


mained, though ſeiſin of the ſervices was wanting. 


if the tenant dies without heir the land 
for at the time of the eſcheat the ſeigniory re- 


4 IKep. EF. ds 


in a nota of the reporter Mich. 17 and 18 Eliz. in Pevil's Caſe. 
11. if an PAY or non compos in perſon makes a Jje:ffment, and Lord by 


after ies without heir, the land ſhall not eſcheat. 
a. Paſch. 1 Jac. B. R. in Beverley's Caſe. 


made by his tenant wlio was an infant. 


Caſe. 


7 Rep. 7 


4 Rep. 125, 


„b. Mich. 28 & 29 Eliz. in the E. 


12. Otherwiſe if made by letter of attorney, for then the feoff- 
ment is void. 


- Cale. 


4 Rep. 125. a. Paſch, 1 Jac. B. R. in Beverley's 


13. If a diffeifor makes a feoffinent and dies ſeiſed, and after the 


(Heile dies without heir, there ſhall be no eſcheat, becauſe the 


lord has a tenant by title. 


Co. Litt. 268. b. in Principio. 


14. A. ſeiſed in fee of land died without illue, br ther or 
ſiſter, but let two couſins his heirs at law, one of 1 wi amn wes his 
tun mother. 
might inherit immediately as heir in the capacity or relation of 
coutin ; and further obſerved, that the other cou being but 
half an heir could not take the fle, nor could any thing go 75 the 
herd by eſchcat ; 
that though the other couſin could take but a moiety, yet her 


being a moiety of an heir would prevent the lord's 


The Maſter of the Rolls held, 


that his mother 


for as lang as there is any heir he cannot tate; ſo |. 


title by « eſ- 


cheat, and that though this was a very uncommon caſe he took 


it to be a clear one. 
wood v. Vinke alias Styles. 


2 W ms's 


Rep. (613) 


) 614.) Trin. Eaft- 
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UNDERSHIP cannot eſcheat nor be forfeited ; ſor it is Br. Coro- 
a thing which ig annexed te the bleod; quod nota bene. Br. 
Eſcheat, pl. 9. cites 24 E. 3. 72. 


44 E. 3.33. 72. 


2. And yet rent- charge may be forſcited by attainder Kc. which 8 
does not lie in tenure but cannot ejcheat for want of he: rs; for it is 


M 2 


pt 


dies and 


Pentions, 
pl. 5. eites 


8. C. 


P. 


\nd 


fo 2! Com: ＋ 
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mon certain mot hell, and ſo fee a diverſity what may efcheat, and what may be 


3 forfeited, and e conira. Ibid. | 


and Penct- 
ons, pl. 5. cites 24 E. 3. 33. 72. S. C. 


3. Where a man does felony and after purchaſes land, or land de- 
cends to him after, this is forfeited, and ſhall eſcheat as well as 


the land which he had at the time of the felony committed. Per 
Belk. quod nemo dedixit, quod nota. Br. Eſcheat, pl. 3. citcs 


8 E. 3. 2. 


4. A rever/ion is held as well as the particular tenancy, and 


it ſhall eſcheat to the lord. Arg. D. 137. pl. 26. cites 3 


H. 6. | B 
5. Where the ier makes feoffment, and the diſſeiſce dies 1with- 
out heir, the lord has tenant by title, and therefore cannot enter. 
Quzre inde. Br. Avowry, pl. 34. cites 3 R. 2. | 
6. Founder/hip may come to the King by eſcheat. Br. Petition, 
pl. 26. cites 5 E. 4. 118. 
Br. For- 7. If tenant is attainted of felony, and the lord has the land by 
1 eſcheat, he ſhall have the charters which concern the ſame land, 
6-. cites and yet a man ſhall not forfeit his charters by ſuch attainder. 
S. O ard Per Moyle J. Br. Charters de terre, pl. 59. cites 10 E. 4. 14. 


. 5. 1. 
Mere lord by eſcheat thall have the charters, and what. See 1 Rep. 1 Ld, Buckhurft's Caſe. 


8. If an abba er pariſh church be diſſolved, the land of the alley 
or of the church where it ſtands may eſcheat, and the glebe ; for the 
land where the church is built was given by the lord of the ma- 
nor to make the church there, which is the reaſon and cauſe that 
he is the patron of the beneſice, and ſhall have the preſentment. 
Br. Eſcheat, pl. 15. cites 5 H. 7. 37. | 

9. Right entry may eſcheat as where the difſeiſee dies without 
heir or is attainted of felony, the lord may enter, per Keble, but 
Hubbert contra. Br. Eſcheat, pl. 16. cites 6 H. 7 9. 

19. Common ſans numbre is a thing uncertain and cannot eſcheat; 
for it is not held. Br. Prerog. pl. 1. cites 27 H. 8. 10. per Cur. 

11. If there be lord and tenant, and the tenant doth leaſe the te- 
nancy for life unts a flranger upon condition, and afterwards the 
tenant dies without heir, and the reverſion doth eſcheat unto the lord, 
the lord ſhall not take advantage of the condition by way of en- 

DL 146. ] try; and the lord in this caſe js ſaid privy in law, becauſe he hath 
his eſtate in the reverſion by the law only, viz. by eſcheat. Perk, 

S. 832. c 
<q Rent-corn may eſcheat. Ow. 32. Paſch. 7 Eliz. in an 

Anonymous Caſe. | 

The lor! 12. If I make a leaſe for years rendering rent to me during the term, 
2 = pay if I die without heir during the term, the lord by eſcheat ſhall not 
arg; den have the rent. Owen. 9. Hill. 33 Eliz, C. B. in Richmond's 


the rent 

reſerved by Caſe. 

the tenant; 

ur he cannot enter into the land by force of tie condition &c. becauſe he is not heir to the leſſor. 


Lit. S. 248. | 
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or by ſtatute. Arg. Godb. 310. in Caſe of Sheffield v. Radclift. 


| Eccheat, 146 


14. The lord by eſcheat ſhall not have benefit of warranty made Becauſe 
5 - $68 x lord by 
to the tenant, nor take benefit of condition, voucher & c. 2 And. 148. e 
obiter in pl. 82, Palch. 42 Eliz. in by title 
| : aud not by 
way of eſtate, and the warranty runs with the eſtate, Per Williams J. Bulft. 164. 


15. Land purchaſed or deſcended after the attainder ſhall be 
forteited to the lord. Finch. 71. b. | | 

16. Where the perſon attainted is ſeiſed in right his wife, the 
King ſhall have the iſſues during the life of the baron. Finch, 
71. b. | | 
17. A * right of entry may eſcheat. Arg. Godb. 30g. in pl. * Br. Eat. 
ll : | * . 3 , - Cong.pl.17. 
417. Paſch. 21 Jac. In the Exchequer Chamber, in Cale of Shef- J R. 2. 
feld v. Radcliff, | and F 


Eat. Cong. 


78. Br. Eſcheat, pl. 5. S. P. cites S. C. and 7 H. 4. 17. Br. Avowry, pl. 24. Cites 
i R. 2... As in caſe of fine by /unatick Sc. 4 Rep. 125. b. Paſch. 1 jac. B. R. 


Leverley's Caſe. Lord by eſcheat cannot enter into the land by force of a condition &. becaulc 
he is not he ii to the leſſor. Co. Lit. S. 348. 216, | . 


16. Right of action ſhall not eſcheat either by the common law Such righ 

for which 
the party 
has no re- 
medy, but an action only, to recover the land is a thing which cent ory in privity, and which 
cannot elcheat nor be forteited to the common law. 3 Rep. 2. b. Trin. 25 Eliz, Marquis of Wine 
cheſter's Caſe. 10 Rep. 48. a. S. P. per Cuz. obites Mich. 10 Jac, 


19. At common law ceſly que ve for felony or treaſon ſhould not IId. 24e. 
forfeit the uſe, for it is only a confidence; ſo naw for truj? of E 225 
franktenement or inheritance, otherwiſe of a chattie. Feoffee upon que wat 
truſt at this day commits treaſon or felony the land is loſt and ef- i: _— 
cheated, and the tri extinet ; for the King or lord by eſcheat can- 1 
not be ſeiſed to any uſe or truſt, for they are in le poſt and para- the land 


mount the confidence. Jenk. 190. pl. 2. diſcharged. 
i — 5e 314. 


453. pl. 10. Hill. 20 & 21 Car. 2. in the Exchequer. Sir G. Sands's Caſe.— N. Ch. R. 122+ 8. Ce 


(D) To whom. 


I. II was agreed that of high treaſon the King ſhall have the 
eſcneat of whomſoever it be held, but of petit treaſon the 
{rd ſhall have it; which appears alſo in the ſtatute 25 E. 3. of 
treaſon. Br. Eſcheat, pl. 14. cites 22 Aſſ. 49. 
2. If a man gives a ſeigniory in tail, and the donee aliens, and the {| 147 J 
tertenant docs felony, and is attainted, and the donee dies without iſſue, 
the donor fhall have writ of eſcheat. Br. Eſcheat, pl. 2. cites 46 


% 


E. 3 | 
3. But if the donee had not aliened, but had entered for the eſcheat 
and aliened the land, and died without iſſuc, there the d2n9r ſhall haue 
tarmedon in reverter, and not writ of eſcheat; for the land is come 
in lieu of the ſeigniory, and ſo formedon in reverter of a thing not 
given in tail; note the diverſity. Ibid, 
| I 3 4. The 
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4. The father is ſeiſed of land in fee helden of J. S. The fon is 
attainted of high treuen. I] he father dieth. The land ſhall eſcheat 


to J. S. propter defeckum ſanguinis; becauſe the father died with- 


out heir; and the King cannot have the land, becauſe the fon 
never had any thing to forfeit. But the King ſhall have the 
eſcheat of all the lands whereof the perſon attainted of high trea- 


| ſon was ſeiſed, of whomſoever they were holden. Co. Litt. 13. 


a. and in marg. cites Pl. Com. in Nicholl's cafe. 

5. £E/7ates tail in caſe of treaſon ſhall not eſcheat to the lord 
who has ura regalia, for the King himſelf could not have them 
but by the ſtatute 26 H. 8. and alſo the tenant in tail holds of his 
donor and not of the lord. And alſo for new treajons made 
tince ſuch grants of jura regalia the patentee ſhall not have the 


forfeiture. D. 289. pl. 57. Paſch. 12 Eliz. 


5. It a man having an eſtate for his own or another”s life, com- 
mit treaſon or felony, the whole eſtate is forfeited to the Crown, 
but no cicheat to the lord. Bacon's Uſe of the Law, 40. = 

7. But a copyhild for fee ſimple or for life is forfeited to the 
lord and not to the Crown; and if it be entailed the lord is to 
have it during the life of the offender only, and then his heir is to 
have it. Bacon's Uſe of the Law, 40. | 

8. Eſcheat of all lands for high treaſon belongs to the King 
only, and to no other; but entazled lands did not veſt in the King 
at common law before gf/ice, but did deſcend to the iſſue in tail till 
office; but this is altered by 33 H. 8. which gives and ve/ts all in 
the King by the attainder, 3 Rep. 10. b. Trin. 26 Eliz. in 
Scaccario. Dowtie's Caſe. | 

9. A. ſeiſed of a houſe in Southwark held of the Archbiſhop of 
C. as of his borough of S. ſurrendered it 30 H. 8. to the King, 


who granted the pouſe and divers other lands in London, Middleſex, 


and Eſſex, to J. S. and his heirs, to hold in libero burgagio by 
fealty for all ſervices and demands, and not in capit-. Q. Mary 
granted the manor and borough of S. to the mayor &c. of Lon- 
don, and the tenant of the ſaid houſe died without heir; adjudzed 


that the Queen ſhould have ihe eſcheat ; for the firſt patentec of 


the houſe held it of the Queen in capite as of a ſergmory in groſs, 


and the words in libero burgagio are merely void; for the land out 
of the borough cannot be held in libero burgagio, and there ſhall 


nat be ſeveral tenures, for one tenure was reſerved by the King 
for all, and therefore muſt neceſſarily be a tenure in ſocage of the 
King. Cro. E. 120. pl. 9. Mich. 30 & 31 Eliz. B. R. May 
and Baniſter v. Street. | 

10. It an atten purchaſes land and dies the law caſts the inherit- 
ance on the King. Co. Litt. 2. b. | | 

11. If an alien made denizen purchaſes land and dies without 
1 * and not the King, ſhall have the eſcheat. Co, 

itt. 2. b. | 


(E) Entry: 


ry. 


C heat. 


(E) Entry. 


In what Caſes the Lord may enter or muſt have 
| a Writ to the Eſcheator. 


I: THE brd after year, day, and waſt taken, cannot enter, 

but /hall have a writ to the eſcheator to deliver the land to 
him, and if he enters otherwiſe the land ſhall be re- ſeiſed into the 
hands of the Ning, and he ſhall anſwer of the profits to the King 
quod nota. Br. Corone, pl. 208. cites 8 E. 2. 

2. If the tenant of the lord who died without heir «was tolled of 
his entry in his life by deſcent or diſcontinuance &c. there the h 
cannot enter for eſcheat. Br. Eſcheat, pl. 20. cites 32 H. 6. 27. 

3. But where the tenant in his life might have entered, there the 
lord may enter. Ibid. 1 3 

4. But he ſhall not have writ of eſcheat but where his tenant dies 
ſciſed. Ibid. | 

5. Right of entry may eſcheat, as where the differſee dies without 
Vein, or is attainted of felany, the lord may enter; per Keble, but 
Hubart contra. Br. Eſcheat, pl. 16. cites 6 H. 7. 9 

6. A man Hall nat have writ of eſcheat but where - his tenant 
dies ſciſcd, therefore he cannot enter for eſcheat; per Brian. Ibid. 

7. But Fineux contra, as if he in reverſion dies without heir, and 
after the t-nant for life dies, the lord may enter, and yet canno 
have writ of eſcheat. Ibid. | 


» 


, 


(T) Barred, prevented, or reſtored, 
By what. 


I. TH principal felon fled, and was outlawed, the acceſſary was 
convitted and executed; the lord entered on his land as 
eſcheated; afterwards the prenupal reverſed the outlawry, and 
pleaded to the felony, and was found nit guilty, and lo was acquitted ; 
adjudged, that the Heir the acceſjary ſhall recover the lands, for by 
the acquittal of the principal he allo would have been acquitted 
had he been living. 9 Rep. 119. b. Trin. 10 Jac, in Lord 
Sancher's Caſe, cites a Cale in time of E. 1. tit. Mortdan- 
ceſter 46, TT | 
2. It was found by inqueſt of office before the mayor of L. 
that R. Jurden was ſeiſed of certain land in London, and deviſed 
it by his teſtament to A. for life, ſo that he finds a chaplain i» fing for 
bis life in the church of S. in London for the fouls &c. ſo that after 
his deceaſe the tenements ſhall remain to two of the beſt of the rom 
of the Ihitawers of London for ever, to find a chaplain to chant in the 


form aforeſaid, and died without heir; and that A. had the tenements 
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Eſcheat. 


during his life accordingly, and found the chaplain accordingly, and 
that after the death of A. Thom, and FF. as wardens of the ſaid guild, 
as the bf of the ſame fraternity, entered by force of the remainder, 
and took the profits to their uſe, and did not find any chaplain ace 
L 149 ] cording to the teftament aforeſaid ; and that the tenements ſhould 
| revert to the King by eſcheat, becauſe the deviſor died without 
heir, and the office was returned in the Chancery, and ſci, fa. 
iſſued againſt T. and W. to ſay why the tenements ſhould not be 
ſeiſed into the King's hands; who came and maintained the de- 
viſe, and that A. found the chaplain for term of his life, and after 
his death T. and W. entered and found the chaplain, and yet 
finds, and that by the cuſtom and uſage of the City of London 
people of every art may make a commonalty, guilds and frater- 
nitics, and make a deviſe to them, and that our Lord the King 
aad his progenitors by their charters have confirmed all their an- 
cient uſages and cuſtoms ; judgment if the King can impeach 
them. Per Perſey, a man cannot preſcribe to make guilds or fra- 
ternity without charter of the King ; for commonalty cannot make 
a commonalty; and the remainder is void to two of the Whitawers 
for incertain, which Candiſh agreed, and that none may make a 
commonalty but the King only; apd Belknap and Knivet con— 
cordant; and awarded that the King ſhall have execution; quod 
nota, Br. Deviſe, pl. 21. cites 49 Afi: 8. and 49 E. 3. 3. 
A ef 3. A feme devijed land in tail, and for default of iſſue to be ſ5'4 
ow by ler executors, and made three executors and died ; and the que(- 
tion was, it by the death of the tenant in tail the land ſhall eſcheat ; 
heirf2ll becauſe it was found before the eſcheat that the deviſor died with- 
3 be % heir; or if the executors might ſell. But it ſeems that the 
e- Fexecutors may ſell, for the land 75 bound with this deviſe, and fo 
Baze . cannot eſcheat, Br. Deviſe, pl. xo. cites 49 E. 3. 16. | | 


— Godb. 411: S. P. Arg. cites 49 E. 3. 16. 


- 


4. Brook ſays, it ſeems that one deaf and dumb cannot mate 
alienatian, but if he does, quzre if the lord may enter for eſchcat ? 
It feems that he may; for it it be void the feoffee is a diſſeiſor; 
for it appears 3 R. 2. Fitzh. tit. Entry Congeable 38. that right 
of entry may eſcheat. Br. Eſcheat, pl. 4. 


5. If there are {ord aud tenant by fealty and rent, and the tenant 


is dic, and the diffeifee dies without heir, and the lord accepts the 
rent by hands of the diſſeiſor, yet he may enter for eſcheat, or hav? 
«writ of eſcheat, and the receipt of the rent no bar; per Brown, 
Hales and. Choke J. Br. Eſchcat, pl. 18. cites 7 E. 6. 
6. Contra if ve hall avowed for it in Conrt of record, or had takin 
corporal ſervice as emage &c. for the dillettor is in by tort. Ibid. 
7. Cantra of acceptance of rent by the hands of the heir of the Alſſci 
for, or of his {coffee who are in by title, and ſo no bar ſupra. 
Ibid. - 
Co. ue. 8. If my tenant dies without heir, and J. S. enters, and the 
26. 2. 5. P. 1.7 accepts the homage of the tenant, he ſhall not have writ of ei- 
4 chest 


C| 
Ce 


of hi: 


Eſcheat. 


cheat after; for he has accepted him as his tenant. Br. Ac- 
ceptance, pl. 25. cites F. N. B. 164. | | 

9. So per Fitzh. if he accepts fealty ; contra if he accepts rent 
only of him. Ibid, 


10. If a felin is pardoned before conviction the lord ſhall loſe his 
eſcheat ; for he cannot have it before an attainder; Arg. Ow. 
87. Hill. 41 Eliz. C. B. in Caſe of Eliz. Smith. | 

11. If an infant makes a feoffment, and executes the livery with 
Lis ewn hands, and dies within age without heir, the lord is pre- 
vented of his eſcheat; but if the livery be executed by letter of 
attorney it does not prevent the eſcheat. 8 Rep. 45. b. Hill. 45 
Eliz. Whittingham's Caſe. 5 

12. A baſtard purchaſed a manor, and devijed it by his will, and 
after makes a feoffinent thereof to the uſe of juch perſons, and for ſuch 
eſtates as he had declared by his will bearing date &c. It was ad- 
judged that the feoffment was a countermand of the will, and yet 
that the countermanded will was ſufficient to declare the uſe of 


for that may be received by the hands of the bailiff. Co. Litt. 268. a. 


119 


Accepting 
rent of 
tenant is 
no bar; 


 150J 
Jo. 9. Nit- 
ton v. Lut- 
wich 8. P. 


the feoffment, and fo no eſcheat to the lord. Mo. 789. pl. 1090. 


2 jac. in the Exchequer. Huſſey's Caſe. 

13. Some do hold that if there be lord and tenant, and the te- 
nant is e and the diſſeiſee dies without heir, and lord accepts 
m by the hands of the diſſeiſor, this is no bar to him. Co. Litt. 
268. 3. 

14. But if the tenant be di iſed, and dies without heir, if he 
avotos for the rent in a Court of record upon the diſſciſor, or takes u 
corporal ſervice of him as homage or feaity, it is a bar; for the 
Giffeiſor is in by wrong. Co. Litt. 208. a. 

15. But if the lord accepts the rent by the hands of the heir of 
the dliſſeiſor or of his feaffee, this ſhall bar him of his eſcheat, be- 
cauſe they are in by title. This is to be underſtood of a decent or 
froffment after the title of ejcheat accrued; tor if the lord makes a 
feoftment in fee, or dies ſeiſed, and afterwards the diſſeiſee dies 
without heir, in ſuch caſe there is no eſcheat at all, becauſe the 
lord has a tenant in by title. Co. Litt. 268. a. b. 

10. In caſe of an ndiment of felony, if the felon makes a con- 
veyance of his land, and after is outlawed, the lord is not prevented 
of his efcheat ; bur if pending an appeal a felon conveys, and after 
15 outlawed, the land ſhall not eſcheat. Co. Litt. 13. a. 

17. If one, being attainted of felony, commits treaſon afterwards, 
he fhall anſwer thereunto, becaule it is of a higher nature than the 
telony, but it all not diveſt the right of e/cheat, which lawfully 
was by the felony veſted in the lords, contrary to the opinion of 
. Juſtice Stanford in that Caſe; for the act and oftence of the party 
thall not diveſt the lawful eſcheat of the lords. 2 Inſt. 213. 
cap. 101. | 

18. If tenant dies without heir, and an abator intrudes, and 
makes a feoffment in fee, and the lord accepts the rent of the fcoffee ; 

| this 
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this acceptance is a bar to his eſcheat ; per Coke Ch. J. 2 Bulſt. 
153. Mich. 11 Jac. | 


19 A. makes a leaſe for life tz B. remainder to the right heirs of 


. S. who is attaint in the life of B. A. ſhall have this land after 
s death where there is no right heir to J. S. The lord has B. 
for his tenant, and therefore the lord ſhall not have it, for B. is 
living. Jenk. 203. pl. 27. | 
But an - 20. A future deviſe will not prevent an eſcheat for default of an 
* heir, as where an eſtate in fee is deviſed to J. and if he dies 
becauſz of Without heir, the remainder to a ſtranger or ſiſter of the half 
the incep-= blood; not only the remainder is void as a remainder, but no 
_ _ future deviſe could have been made of the land by the deviſor; 
Rep. 211. for if T. had died without heir the land efcheated, and the lord's 
Cite: 33 E. title would precede any future deviſe. Vaugh. 270. Hill. 20 
1 1 & 21 Car. 2. in Caſe of Gardner v. Sheldon. 
Wray Ch.T. 


in Caſe of Max N INC v. ANDREWS, that a deviſe that his executors ſhall ſell his lands, though he 


dies without heir, ſo as the land eſcheats to the King, vet the authority given to the executors shall 


bai the land into whoſeloever hands it comes; Cites 49 Aff. 8. and 45 E. 3. 16. Iſabel Goudcheap's 
Cale. S. C. cited Arg. 10 Mod. 361, 362. 


[ 151 J 21, The Heir of a coitager without licence or order, being in 
| poſſeſſion by deſcent, is a good title again/t any eſcheat the 
lord might have at common law. 8 Mod. 288. Irin. 10 Geo. 


The King v. Wilby Pariſh. 


(8) Charged or not in the Lord's Hands. 


T. Rent-charge was granted out of a manor ; if a tenancy eſcheats 
it ſhall not be charged with the rent; Arg. Ow. 74. cites 
12 All. 40. | | 


_— 2. The tenant of the King may charge the land without licence 
2251 ment, ths , ” » i 
3 of the King, and if the land comes to the King by ward or by 


47.1. eſcheat the King ſhall hold diſcharged; per Marten quod quere; 

HerieCh | for the contrary is law. Br. Prerog. pl. 120. cites 11 H. 6. g. 
Erie > to 

dat the King ſhall hold charged, and agreed by judgment. It. South, and from hence ſee that the 

King ſhall not ouſt the leſſee for years. 


4 Rep. 59. 3. If tenancy eſcheat 10 a juntreſs this is out of the ſtatute 11 


in Caſe of I. 7. Pl. C. 44. b. Mich. 4 E. 6. in Wimbiſh's Caſe. 


the Com- 
Nona. ty of Sadlers. 


4. If there be lord and tenant, and the tenant be diſſciſed, and the 
diſſciſar aliens to another in fee, and the alienee dies without i ue, 
and the lord enters as in his eſcheat ; in this caſe the diſſeiſee may 
enter upon the lord, becauſe the lord comes not to the land by 
deſcent, by way of eſcheat. Litt. S. 390. 

5. But though the alienee of the diſſeiſor dies ſeiſed, and the 
lord by eſcheat comes to the land by act in law, yet „ * 

7 | an 


Eſcheat. 5 - 


land deſcends not to him, the entry of the diſſeiſee in reſpect of the 
eſcheat ſhall not be taken away; for a dying ſeiſed, and a deſcent, 
and not a dying feiſed and an ejcheat does take away the entry; for 
the deſcent is the worthier title; but if the /ard by efcheat dies 
/-1ed, and the land deſcends to his heirs, that deſcent ſhall take 
away the entry of the diſteiſee; ſo it is if the diſſeiſon dies ſeiſed, and 
the heir of the diſſeifor dies without heir, the diſſeiſee cannot enter 


upon the lord by eſcheat. Co. Litt. 240. a. 


6. It truſtee dies without heir the lord by eſcheat will have the 
land at law, but ſubject to the truſt in equity; per the Maſter of 
the Rolls. Chan. Prec. 202. pl. 192. Trin. 1 Eales v. 
England. 


(H) What ſhall be avoided by the Lord. 182 J 


1. IN writ of waſte it is admitted that releaſe by him in remain- 
der in fee to the tenant for life, aud his heirs is good, and ſhall 
be a bar to the lord in action of waſte againſt the tenant for life 
after the death of him in remainder without heir, where the re- 
mainder is ſuppoſed to be eſcheated. Br. Releaſes, pl. 1. cites 
H. 6. | 
g 2. If one takes a leaſe by indenture of his own lands, the ſame 
ſhall bind him; but if he dies without heir it ſhall be no gffeppel 
to the lord, nor ſhall bind him in point of eſcheat; for a ſtranger 


ſhall not take advantage of an eſtoppel, and therefore ſhall not be 


bound dy it. Le. 158. in an Anon's Caſe, cites 18 H. 6. 22, 

3. If an infant makes a leaſe the lord by eſcheat ſhall not avoid 
it. Arg. Roll. Rep. 403. cites D. 28 H. 8. | 

4. Lord by eſcheat ſhall not avid voidable eſtates made by his 8 Rep. 42. 
tenant who was an infant; per Cur. 7 Rep. 7. b. Mich. 28 & 29 Ks and the 
Eliz. in the E. of Bedfurd's Caſe. | 3 


of cover ture 
; 2 3 or non ſanæ 
 memoriae. Ibid. 44. a. Hill. 45 Eliz. in Whittingham's Caſe. 


$, I# tenant makes leaſe for years, and after is attaint of felony, D. 118. b. 
or dies without heir, the lord by beat, though he recovers by t. mars- 


writ of eſcheat, ſhall not avoid the term; per Coke. 8 Rep. 45. 


b. Hill. 45 Eliz. in Whittingham's Caſe. 

6. If baron is ſeiſed in jure ux and makes a leaſe for years without So if he 
the wife joining, and then the wife dies, the lord by eſcheat ſhall = 
not avoid ſuch leaſe for the coverture of the wife; per Coke Ch. ſhe de; 
- without 


J. Roll. Rep. 402. Trin. 14 Jac. B. R. e. 
eir, tho 
lord is not within the remedy of 32 H. 8. per Hobert Ch. J. Hob. 261. 
7. A. ſeiſed in fee contrads to ſell, and dies before aſſurance, 


and without heir, ſo that his lands eſcheat to the lord, Chancery 
will not compel the lord to convey to the vendee; admitted by Coun- 


ſel. Nelſ. Chan. Rep. 197. 17 Car. 2. Stephens v. Baily. 


(I) How 


152 | | Eſcheat. 


(I) How to be held by the Lord. 


1. IF lands which have been departible and departed come inte 
the lord's hands by elcheat, they ſhail not be departible in 
his hands, vel in manibus aiicigus alii perquiſitoris non þpoſſunt 


purtiri. Arg. Goldib. 106. cites 4 E. 2. 
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f 153 J (1. 2) Writ of Eſcheat, or Intruſion &c. Lies. 
| In what Caſes. 


1. JF reverſßſon eſcheats to the lord, and the tenant jor life dies, 
and @ Hranger abates, writ of intruſion lies. Br. Eſcheat, 
pl. 6. cites 11 H. 4. 10, 11. 

22. Writ of eſcheat dees not lie of rent, per Perning and Trew. ; 
for the land is held and not the rent. Br. Eſcheat, pl. 22. cites 
3 KC. 3. | 

3. If the tenant leaſes for life and dies without heir, and the tenant 
for life dies, the lord ſhall have the writ of eſcheat per Fineux ; for 
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the lord before, and therefore he may have writ of intruſion, or 
enter and have 4% e. Br. Eſcheat, pl. 22. cites 13 E. 3. 
4. In eſcheat by the writ it was ſuppoſed that the tenant who did 


TT — — 
c 


the writ was adjudged good, notwithſtanding that he was feat 
ts the heir after the death of the anceſtor. Thel. Dig. 103. lib. 


10. cap. 11. f. 13. cites Hill. 46 E. 3. 4, 
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(K) Avoided. In what Caſes, 
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I. FF lands eſcheat for want of an heir, an aſter-larn ſon ſhall des 
feat all mejne incumbrances. Arg. D. pl. 34. Mich. 
1 Mariz. 

2. Upon a writ of error to reverſe an attainder of felony a jc: 
fa. ought to be 19 warn the lords mediate and immediate. Arg. 
Cro. E. 225. pl. 10. Paſch. 33 Eliz. B.K. 

3. Mertgagor may redeem after an eſcheat by forfeiture of one 
claiming under the mortgagee ; and though by the eſcheat tne 
tenure is extinguiſhed that will be nothing to the purpoſe, be- 
cauſe the party may be recompenced for that by the Court, by a 
decree for rent or part of the land itſelf, or ſome other ſatisfaction. 
Per Hale Ch. B. Hardr. 469. Trin. 19 Car. 2. in Scacc. in 
Caſe of Pawlett v. the Attorney General. 

4. If truſtee of lands be attainted of felony, and fo the eſtate in 
law eſcheat, quzre, if ceſty que truſt has any remedy againſt the 
King? I ſcems he has none, Quære as to other lands. 


2 1 
Sid 3 


the tenant did not die ſeiſed, and alſo the reverſion was veſted in 


the felony held of the father of the demandant, and nit de e tenet, yet 


C8. 


Aid 


yet 
1AM 


lib. 


Eſſheat, 153 


Fid. 303. pl. 10. Hill. 20 & 21 Car. 2. in the Exchequer. 
Sir G. Sands's Caſe. 

5. If dijfeiſer dies without heir by which the land eſcheats, yet 
the di//eiſee may bring his action for the land againſt the lord. Arg. 


10 Mod. 362. Hill. 1 Geo. 1. B. R. cites 49 E. 3. 10. 


(L) Proceedings and Pleadings. [ 154 J 
1. THAT he does vet Hold of him is a good plea in writ of eſ- 
cheat. Br. Eſcheat, pl. 22. cites 3 E. 3. Ein. Nett. - 
2. If T. reverſes outlawry by impriſenment at the time of the out- 
lawry, the /rd, to have eſcheat, cannot aver that he was at large at 
the time of the outlawry &c. For the cutlawry was reverſed before, 
which is the cauſe of eſcheat. Br. Eſtoppel, pl. 213. cites 16 E. 3. 
and Fitzh. Utlawry 48. 
3. The crit of eſcheat was foloniam fecit pro qua abjuravit reg - 
num & c. And adjudged good without jaying what regnum ; for it 
ſhall be intended the realm of England. Thel. Dig. 99. lib. 10. 
cap. 9.1. 5. cites Paſch. 20 E. 3. Brief 251. | 
4. Mate was brought by lord again/t tenant for life by reaſon that 
he in reverſion was a ba/tard, and died without iſſue of his body, and 
good, per Cur. For by this the reverſion is eſcheated and veſted 
in him. Br. Waſte, pl. 40. cites 45. E. 3. 3. RE 
5. So where he in rever/ton is attainted of felony, Ibid. 
6. And if the tenant for term of life aliens the lord ſhall have S. P. by 


* 5 : Belk. and a 
writ of entry in conſimili caſu. Ibid. 1 
Finchden, 


quod nen negatur. Br. Ingreſſu ad &e. pl. 1. cites S. C. 


7. And if he dies and one enters the lord ſhall have writ of in- The lord 
truſiom, and not writ of eſcheat, by the beſt opinion there, by g. OY 


which the tenant pleaded no waſte done after the death of the baſ- twtution, for 
tard, and the others e contra; quod nota. Ibid. the rever- 


ſion was 
veſted in the lord before; per Thorp and Belk, Quod nota. Br. Intruſion, pl. 4. cites 45 E. 3. 3. 
The lord ſhall have writof intruſion, and not of eſcheat, for the ſeigniory is extinct by the death 
of him in reverſion without heir who is tenant to the lord; per Hank. But per Cuipepper, he may 
have writof eſcheat if he will ſuppoſe thagthe leſſor died without heir. Br. Intruſion, pl. 4: ide 
11 H. 4. 10. ; 


8. In waſte, the plaintiff declared that his very tenant leaſed the 
land to the defendant for term of life, and the rever/im eſcheated to 
him, inaſmuch as he in reverſion died without heir, and afſigned 
the waſte in the moiety of a hall; the tenant ſaid that it was unco- 
vered in the life of him in reverſion, and the plaintiff ſaid, that after 
the death of him in reverſion the tenant pulled dotun the faid hall, and 
the others econtra ; and ſo ſee here, that it is admitted that the 
pulling down of a frame not covered, and which has been covered 
before, is waſte, Br. Waſte, pl. 117. cites 45 E. 3. 3. 

9. Writ of eſcheat was [brought] ſuppoſing that the tenant ꝛ0 % 
did felony held the land of the father of the demandant whole heir he 
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Eſchcat. 


75, and therefore the fenant demanded judgment of the ꝛbrit, becanſs 
it ſhould be quod de e tenet; for after the death of the father he 
held of the fon and heir, and yet it was awarded good; in a nota, 
Br. Eſcheat, pl. 1. cites 46 E. 3. 4. 


10. Where the tenant is outlawed of felony it is at the election of 


the lord to have writ of eſcheat ſuppoſing that the tenant was b. 
lawed of feiony, or that he died without heir; for by the attainder 
the blood is corrupted ; per Perſey. Br. Eſcheat, pl. 3. cites 
E. 3. 2. | 

11. Eſcheat ſuppsſing that his tenant died without heir, the tenart 


ſa id that he of wheyje poſſeſſion the demandant demands did nit die 


ſeiſed; et non allocatur ; for though he leaſed for life and die! 
swithout heir the writ of eſcheat lies, and this ſeems to be after the 
death'of the tenant for life; quære if intruſion does not lie there. 


Br. Eſcheat, pl. 4. cites 2 H. 4. 8. 


12. But it is a good plea that he did not die his tenant &c. Ibid. 


13. By which the tenant ſaid, that he, who is ſuppjed to dir 
bis tenant, altencd in fee to the tenant and ſo he did not die his tenant ; 
to which the demandant ſaid, he who is ſuppoſed to make the 
alienation was deaf and dumb all his life; Thirn. ſaid, What is that 
to you? for if you will ſhew in law that ſuch was no alienation 
= may, or otherwiſe ſay what you will; by which he ſaid that 

e died his tenant, and this ſeems to be by reaſon of the ber of 
the tenant, which was concluded. And fo he did not die his 
tenant, and therefore the replication of the plaintiff thall bc a 


departure, as it ſeems, if deaf and dumb ſhall be alleged. Tvid. 


14. If reverſion eſcheats to the lord, the lord fhall have writ 7 
waſte, per Hank. which proves the ſeigniory extinct, and there- 
fore he cannot have writ of eſcheat of the ſeiſin of the tenant who 
died without heir, viz. of the ſeiſin of him wha leaſed for life. Br. 
Waſte, pl. 65. cites 11 H. 4. 10. | 

15. Eſcheat by the Lord Barkley becauſe Adam L. his tenant 
held of him &c. and died without heir. The tenant jaid, that 
Adam had iſſue Alice and died, and Alice entered and endowed 
her mother feme of Adam of the third part in demand, wha leaſed her 
eftate to C. B. and Alice had iſſue K. and died, which K. releaſed all 
his right to the ſaid C. B. que eſtate the tenant has, judgment, 
Horton ſaid the plea is double, one that Adam did not die without 
heir, the other that Alice had iſſue K. who releaſed. Per Hank. 
the matter is that Adam did not dic without heir, and the other 
matter is not to the purpoſe ; for writ of ejcheat ſhall be of the 
poſſeſſion of him who laſt died ſeiſed of the demeſne, and it had been a 
ſufficient anſwer to have ſaid that Adam had iſſue Alice who ſur- 
vived him and was ſeiſed, and to have demanded judgment if of 
ſuch poſſeſſion &c. But per Culpeper the action is well brought; 


for by the endowment the ſeiſin of Alice the heir was defeated, and the 


feme is in by her baron, and writ of eſcheat lies of the ſeiſin of 
him who was laſt ſeiſed in fee and is dead without heir; as if the 
heir endows her mother and dies without iſſue, the heir of the 


heir ſhall have aſſiſe of mortdanceſtor of the ſeiſin of the _ 
an 
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and not of the ſeiſn of the heir who endowed the feme ; by 


which Norton pleaded, that Adam had if/ue Alice and died, and 
Alice entered and died, and K. heir of Alice releaſed to B. then te- 
Ar. que eſtate the tena::t has. Horton ſaid, Alam died without 

cir as the writ ſuppoſes, Prijt, Thirning ſaid; You ſhall fay that 
Al ice is not heir, or that Adam had no ers daughter, by which 
he fare that Adam had ns 2 ch daughter who ved him, Priſt, 
and the others e contra. Br. E bent, pl. Fa cites 11H. 4 $0; 1. 

1H. It the % n be attainted in the A of his father, and the father 
(lies, writ of eſcheat lies ſuppoſing that he died without heir. Br. 
ic heat, pl. 6. cites 11 H. 4. 10, 11. | 

17. In writ of eſcheat , rent the count ſhall make mention that B 
the land is held by the rent; for rent does not lie in tenure; per 
Hill. Br. Eſcheat, pl. 7. cites 11 H. 4. 82. 

18. Eſcheat ſuppoling that A. his tenant died without heir; the 


tenant ſaid that he had iſſue Alice, wha ſurvived him, and releaſed 70 


the tenant, and the iſſue taken that no ſuch daughter Alice who ſur- 
* De Him; quære if negative pregnant. Br. Negativa, pl. 11. 
CiteS 11 II. 4. 10. 
19. If a remainder eſcheats and the lord brings action of waſte, 
ne writ ſhall be which he holds of him. 2 Roll. Waſt (U) pl. 
17. cites 3 H. 6. 1. 
. In waſte, the caſe was that herd and tenant were, and the 
Ds made a gift in tail to baron and feme, and to the heirs of the 
bady of the feme, the remainder to G. in fee, and the feme died with- 
out iſſue, and 6. in remainder was a baſtard and died without ſue, 
and the baron and fome, lords in jure uxoris, brought writ of waſte, 
which was idem J. viz. the defendant de terris domibus &c. in 
N. quæ tenet ad vitam fuam of the demije, Ltiobich] M. (who held 
theje tenements of the baron and feme Plaintiff] ) thereof made to the 
eforejaid F. and Margaret his late wife, and to the heirs of the body 
ef the ſaid Margaret: iſſuing, 5 _ if it happen that the ſaid Mar- 
garet die without heir of her body ifſuins, the ufer efaid tenements ſhould 
ne to G. and his heirs \ and becauj: Margaret and is dead without 
er of her bady, and the ſaid G. is ſince alſo dead without heir de 7 
Se. the aid tenements ought to revert to the demandants as their 5 
cheat, in as much as the faid G. was a haſtard and fecit vaſtum Sc. 
ad exheredationem iſſius the feme of the demandant &c. by which 
the defendant pleaded to the writ, becauſe the writ was not de es 


tenet and ſo to make privity ; et not allocatur z for by the eſcheat of ot the p. 


= 
Go Nn, pl. 3. 


Cites 8. Go 


Where a 
leaſe is 
made tor 
life, the 
remainder 
in fee, and 
he in re- 
mainder dies 
without 
heir, and 
the lord 

b * eſcheat 
is to bring 
writ of 
waite 4- 
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leffee for 
lite, he 
need not 
ſuppoſe hy 
_ writ 
that the 
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the remainder the jeigniory is extinf, and therefore the Low makes whos ihe 


privity, Br. Waſte, pl. 6, cites 3 H. 6. 1. 


Ji. 108. 
lib. 10. CaPs 


13. f. 6. cites Mich. 3 II. 6.1, 


21. By which the defendant pleaded to the writ becauſe it Tas, 
and that a fter the death of d. and G. it ought to revert, and did not 
make mention of the eſtate of the tenant for life «i ehich a; for 
he ought to have ſaid, that after the death of the aforeſaid M. 
and G. and after the death of the aforeſaid tenant &c. et non al- 
lecatur; for this action affirms the eſtate of the tenant and does 

| © IN ; N 


1 Etccheat. 


5 not demand any land, but is to puniſh the treſpaſs, viz. the 

. waſte. Ibid. | 

4 22. By which the defendant pleadcd to the writ, becauſe it was 

. ad virum et uxorem jam querents reverti debent tanquam eſcaeta ſua, | 

1 where it ſhould be ad uxorem tantum reverti debent, tanquam / 
Z | eſcaeta of the feme, becauſe it is her inheritance; for the baron | e 
1 Plaintiff had nothing but in jure uxoris, and yet non allocatur, 

YA 1bid. | 

'Y 23. By which the defendant pladed releaſe by E. in the we- 

AY mainaer ts him and his herrs, and the plaintiff ſaid, that ne releſſa 

3 pas by the deed, and the others e contra. Ibid. 1 
= 24. In writ of ejcheat that the tenant died without heir, it is a 
3 gocd pica that the tenant infeoffed F. M. gue effate he has, per 21 
7 Faſton; but Mowbrey J. contra if he does not traverſe the dyins en 
1 ſeiſed, and concordat tota Curia. Br. Eſcheat, pl. 10. Cites 4 qi 
' H. 6. 29. | | 
'Y _ . 25. In writ of eſcheat the demandant ſhall rt allege explces, Fc 
42 513 Nat. the reaſon ſeems to be, becauſe they claim by bis ſorgmory, and net 
oh * by any jei/in in their anceſtor 11 the land; and where no ſeiſin is in 
1 * 5 him, nor in his anceſtor in the land; there he cannot allege ex- 
11 Cu eig Plees of the profits of the land; for he had nothing of the ſeignio- 
1 e { rv: Br. Explees, pl. 5. cites 21 H. 6. 22. 
V 22. 4. 26. A man may have writ of eſcheat though his tenant did not — 
'x die ſeiſed; fer the dying ſeiſed is net traver/able; per Forteſcue 

; Juſtice, but Poole contra; therefore quære. Br. Eſcheat, pl. 11. 


cites 37 H. 6. 1. 
27. Lord may have writ of eſcheat, or writ of ward, though 


WV. ; | add . | 
57 ] his tenant did not die feiſed.z, for the dy:ng ſeiſed is not traverſable; 
per Forteſcue Juſtice ; but Pole contra. Br. Traverſe per &c. 


W ; emer ws 


20. 


© JAE ARA. - 


but muſt have two writs; Arg. Bulſt. 15. cites 21 H. 7. 39. 
31. If a man holds two acres of land of a lord by ſeveral ſervices 
and dies without heir, the lord cannot have one writ of eſcheat 
of both, but ſhall have ſeveral writs. Br. Eſcheat, pl. 13. cites 
21 H. 7. 39. | | 
Br. Eſcheat, 32. And per Conſt. Serjeant, if a man held of me 20 acres 
SC before the ſtatute, Quia emptores terrarum and before the ſaid flatuit 
: he made feoſſment of one acre to hold by 6 d. and died without heir, 
I ſhall have writ of eſcheat ſuppoſing that he held of me 19 acres 
and 6 d. of rent; for a man ſhall not have other writ in the Chan- 
cery, and yet he held the land and not the rent; quod nemo ne- 


gavit. Br, Eſcheat, pl. 13. cites 21 H. 7. 39. 


5 pl. 133. cites 37 H. 6. 1. 

1 28. In writ of eſcheat of the dying ſeiſed of ſuch a one withont 

= heir, the tenant may ſay that he had ue who ſurvived him, and in- 

2 feaffed the tenant &c. Thel. Dig. 215. lib. 15, cap. 3. ſ. 21. cis | 

. Mich. 2 E. 4. 23. (a4) 
AY 29. In writ of eſcheat, he ſhall ſhew the death of his tenant. | 

"I Br. Repleder, pl. 32. cites 7 H. 7. 7. 

4 | : 30. If one holds two acres of A. by ſeveral ſervices and dies with- 

. out heir, the lord cannot have one writ of eſcheat for both acres, 
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Elcheator. 


33. Lord may have wr:t of eſcheat before execution. Finch. 


17. 


ſeiſor by the diileiſee without ſpewing it. 
8 Jac. in Dr. Leyheld's Caſe. 


(M) Re-entry by the Tenant ; and How. 


4. JN diſceit it was ſaid that if there be lord and tenant and the 
tenant is eztawed of felrny, and the lord enters by eſcheat, 

and the tenant rever/es the outlatwory by writ of error. e cannot 
F 4 * q . 1 * . = Wy * * 8 > wp COT OR 
enter without ſcire facias agginſt the lord; for he is in Dy title, 
quod nota. . Br. Scire Facias, pl. 109. cites 8 H. 6. 2. 
For more of Eſcheat in General. fee Blood darrupted, For- 

keiture, and other Proper Titles, 


Eſcheator. 
— — = 8 _ | 


(A) Who. His Antiquity, and Actions againſt 


him. 


; IF the eſcheator ſeiſes without cauſe, aſſiſe lies againſt him 

and in the aſſiſe againſt him it ſhall be tried whether he had 
cauſe or not, and if the cauſe be true or not. Br Jun 
(256). cites 24 Aſſ. 7. . 

2. If eſchcator enters to the uſe of the King, where the Kine 
has no title, he is diſſeiſor, and a man may en Uk 5 
where he ſo enters without office. N 1 
cites 35 H. 6. 60. 

3. In aſſiſe the tenant ſaid that the land is ſeijed into the band 
if the King, and prayed that the cſchcator be exon _ 
teſtified it, yet the aſſiſe ſhall not remain, per Huſe Tcl if bs 
ſhews cauſe, and ſays that he ſeiſed according to the cauſe Sch 


Ailiſe, pl. 25 7. 


nan n him 
Br. Entre Congeable, pl. 5. 


- © 
thers agreed, and fo ſee a diverſity, where cauſe is hown b 


the eſcheator and no cauſe. Br. Afi 
N 


Vol. X. le, pl. 381. cites 9 H, 7. 8. 


4 i 


34. The lord by eſcheat ſhall not plead a releaſe mad: to the dige 
10 Nep. 93. 6. Hill, 
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158 Eſcheator. 


4. If eſcheator takes my goods for the goods of J. S. who is cut. 
{awe he is puniſhable by treſpaſs, but if he does fo by colour c. 
an ice, finding my goods to be J. S's. he is excuſable, becauſe 
he did it by colour of juſtice &c. Kelw. 66. b. 20 H. 7. 
Eſche tor 5. Eſcheator was an ancient gfficer, fo called becauſe his of- 
_ fice is properly e Hi to eſcheats, wardjhips and other caſualties 


Efchzeta, belonging to the Crown. Co. Litt. 13. b. 
and 18 10 | : 
called becauſe bit office is te inquire of ail caſual profits, and them to ſeize into the King's hart, 


that the lame may de anſwered to the King, Co. Litt. 92. b. 


6. In ancient time there were but two eſcheators in England, the 
one on this r. Trent, and the other beyond T rent, at which time 
they had /ub-eſcheatirs, But in the reign of E. 2. the offices 
were divided, and feveral efcheators made in every county for 
life, and fo continued till the reign of E. 3. And afterwards 


by the ſtat. 14 E. 3. it is enaQted by authority of Parliament that | 1 


thereſhould be as manyeſcheators aſſigned as when King E. 3. came 
to the crown, and that was one in every county, and that no et- 
cheator ſhould tarry in his office above one year, and by another 
ſtatute to be in office but once in three years. Co. Litt. 13. b. 
7. The Ld. Treaſurer nameth the eſcheator. Co. Litt. 13. b. 


[ 159 ] (B) Statutes relating to Eſcheators. 
1. 14 E. 3. Hat. 1. DIRECTS hav many eſcheators there may 


cap. 8. be, by whom to be choſen, and hw long ti 
continue in the office. 5 | 

34 Ed. 3. 13. Directs haw 2 ſhall take inqueſts, ana 
that it ſhall be in a good totun openty, and by indentures between then 
and the jurors. | 

42 Ed. 3. 5. Enacts that cheater; mut have at leaſi 201, 
land in foe, and to do his office in proper perſon. 

8 A. 6. 16. Enacts that eſcheators ſhall take inqueſts only by per- 
fons returned by the ſheriff, on forfeiture of 40 l. | 

6 H. 4. 3. Directs how his accounts fhall be inquired into by 

cemmiſſioners. 

23 H. 6. 17. Directs what fee eſcheator ſhall take, and that 

every eſchcator ſhall take his inqueſt of office within one month afte! 
the delivery of the writs to him. 

12 E. 4. 9. Enacts that c ters ſhall have 207. land in fe: 
in the ame county, and refirains them from making a deputy or 
armer, who is nit a ſufficient man, under the pain of 401. But 
this ſtatute dses nit reſtrain corporations which have power by their 
char ter to appoint eſcheators. | 

1 H. 8. 8. Enacts that no office concerning hereditaments hall le 
returned which 1s not found by a jury, | 

S. 4. And that jurors returned to find an office ſhall have 405 


per ani, | 
S. 6, 
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that 
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But 
ther 
all be 
40 So 


S. 6. 


<. 39-] Fitzh. Ef 


$.6. E xcept in cilies. ä 

S. 4. Eſcheator refuſing or delaying to receive a verdiet to for- 
Feit 100 l. and jhail deliver the caunterpain of the indenture to ths 
Jury upon the like penalty, : 


For more of Eſcheator in General, ſee Coroner (A), Inqueſt 
ol QDifice (H), Difice (G. 2) and (H), Prcrogative 
(H. b) and (8), Triai (L), and other Proper Titles. 


Efloig. 


(A) Diſallowed. 
For what Cauſes it may be diſallowed, 


Li. J* eſſoign be adjudged for the attorney, if he be ſeen in Court Br. Effoign, 
after and b:fare adjournment, yet it ſhall be allowed. 7 H. pl F 2p n 


ſoign, pl. 134. cites S. C. 


2. If an eſſolgn de caſt by the party fer part of the land in de- | 150 ] 
mand, if he appears afterwards the jame day upon the ſame original, Br. Default 
the eſſoign ſhall be ditallowed, for he cannot be efforgned and ap- 1 4 1 4 
pear the ſame day on the ſame writ ; for the original is entire. II ca 
H. 4. 82.) ; 

” Eiloign, pl, 


136. cites 8. C. The recording the appearance of the parties in Court at the day, when the 
eiloign was caſt, confounds the eſſoign without any challenge or exception to it, D. 223. b. 224. a. pi, 
27. Paich. 5 Eliz. : 


Fitzh, 


[ 3. If an eſſoign de mal veniendi be caſt, and the party for = Eſſoign, 
whom it is calt appears in Court before it is adjudged and adjourned, & A Heb 
it ſhall be diſallowed. 12 Hf. 4. 24. b.] By Stat. 


18 2. 
eſſoign lies not where the party appears in Court. 


[4. If an eſſoign be caſt /r baron and ſeme, and the {aron is It was ouſted 


baron, and 
ſtood for the 
N 2 | eme, 


ſeen in Court beſore it is adjudged, it ſhall be quathed. 1 H. 25 0 the 
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160 Eſſoign. 


ſeme. But it ſeewed by the entry that the eſſoign was eaſt at the ſecond time, Br. Eilivign, pl. 122. 
1 F itzh. EAHoi In, pl. gz. cites ö. "he 


Firrh. Ef- [ 5. If an eſſoign be ca for baron and fome, and adjudord and 


ragt, ah ned, Y vet if aſterw 215 70 7% er that the baran comparuit ad 


Br. Efloign, dem of the c//oign 1 ſt, it {hall be difal lo\ ed, for he cannot wy We. 


— 


. AT allowing i it Was 1 fault of the oy A +. & 6: 5.) 


againtt the baron and feme returnable 1; Sang Jo? han 8 the roll was entered that the baron and 
tee were ei Wigaed t C! tir 9 At imarum, and a er roll at the ſame th was, that the feme 
was etio! igned, and that the baron appeared ® perton, Pino yet at this d. LV now the! E 1ron only c at 
eflcien, and nothing was aid for the teme, and the el n was adjudged and at ind fo it 
appeais that the firtt efloizn ftood tor the fene only, and. the appearance of ihe WE Was admitted, 
and now this eſſoign (hall ferve tor the baron, and the other, as it teems, ſhall have idem dries. And 
per Marten, it is the default of the Court that thote tolls are lo entered, and it may de that firſt he 
caſt eflcigen for both, and atter the ſame day came in perſon, and“ then the 1 + de feats the 
effi-n, and fo the elloien was adjudged and adjourned; and fo fee that the appearance is higher 


than the <floign. Br. Eſſo gu. pl. 73. Cites 4 II. 6. 6. 
lone and fo are-all the editions, but it ſeems it ſhould be (donc) viz. (then). 
de are (Uclauit) but the Lear-book is (detaats). 


Fitzh E. (6. If the e 8 5 Sbe «//aigned t the firſt day of the 
"33+ returns and N 4% t ds, before the efforgn 15 adjourned, 
the attirney is rem:ved, the eſſoign ſhall be quaſhed. 22 E. 3. 


4. b. J | 
This act 7. 3 E. 1. cap. 44. The eſſoign of being over 1 be fra ſhall nn 2 be 


extends only 4 l allaved, if 'the e will challenge it, and will bz 
ira rens te aver, that he was in England the day of the * ſummons and 
mare, and fhree tees offer 3 ; but it ſhall be adjourned in this form, that if the 

1 1 be r-ady at a certain day, by averment of the country or 


ellvign de ; 8 , 
fervitio Ne- | SEM s the Court ſhall award, ty prove that the tenant wa 


is. 2 Init. 4 76;thn t. ie four ſeds the day that he was ſummoned, and three "Hg 


If ne Aafter;-ſ9 that be "one 'ght be r. aſenably warned, the eſſeien ſhall be 
tenanthe turned into a default ; and that is ts be underſtood only before juſtices. 


elloigned | 
in any zCtion de ſervitio Pegis, where in truth he is not in the King's ſervice, the demandant or 
plaintiff may fue a ſpecial writ out of the Chancery directed to the juſtices, rehearſing that he is 


not in the King's ſervice, and commanding them to procced; then the eſſoign ſhall not be adjourned, 
but ſhall > 
And ſo 


fs 


zuaſhed prefentiy. 2 3nit. 25 
tore this ttatute in the eſſoign de ultra mare, if the party were in England the demandant 
he like writ, but for that many times that could not be obtained without great 
it was viven for yoiding of fallh: od. 2 Init. 253. 

* The ſummons always is made upon the land by two ſummonns whether the tenant or any 
for him de there or not. The day of the ſummons is not counted parcel of the three weeks, but it 
muſt be three weeks after the day, otherwiſe it had been, if the words had been three wee ks atter 
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he furmn mons made. 2 Inſt. 25 2. 

8 Within the tour ſeas is - much as to ſay within the juriſdi tion of the King of Englan d. 2 
Inft. 253. 

[” x61 

The mif- . 13 E. 1. cap. 17. In the circuit * * ſthe iter] of the juſtices 
chief before an eig ae mai? lefir ſhall not be allmved for lands in the » fame ſhire, 


this act was, VP ar; he that cavted ri Hr be Heigned be fic indeed; for if the 


that the ad- 
verſe party demandart alledges, that the tenant is not ſich, nor in ſt ach plight but 


The words in Id. Coke, 2 Inft. 293. are, in itinere juſticiariorum, and 1 that] though 
J» tices in Eyre are here particularly mentioned, yet this act Being a beneſicial law to oult delays 3 
Aken by equity, and Cxteids to ic Court of C. B. 2 Iuſt. 293. : 

that 
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Eſſoign. | | 161 


. 7 1 * Fu * * 4 * 
that he may com, Aer the jutices, the exception ſhall be admitted, cou'd 1 
tu ke 5 


Aud if be can 95 roueu by 775 1 750 the c//agn Hail be turned to a 
7 O ; ; that he 0 Nat 
Wefauit, 4: d fu: 73 foro oh ji Mall _ugt lie 11 a 1 it 0 } ght velween FW) on re] to be 
clatming by one di ent. | etloigned 
a . de malo 
le cti was in health, and not ſick, and try it by a jury, but it was inguired by four kni zhts returned for 
that purpoſe b, the ſherit, 4 fucrit languidus vel non, and if they found that he Was not languidus, 
then he ſhould have 15 days after to appear; for remedy xhercof tus act provides, that the party 


mall take iive that he is vt L43gU;dUus, Wich It lo 1. wank all be tunnel! to a detault. 2 Iuſt. 353. 


12 E. 2. flat. 2. ſ. 1. Here is declare how many ways e/- 
ſoigus may be chatlen, ged, and in what caſes erfoigns ds lie, aud in what 
not; that is 1 to ſay, an eſſcian lieih not wicie the land 1s taken into 
the King shauds. | | 

8. 2 "Effoign lieth not where the party is diſtrained by Lis 
lands, 

S. 3. Efjoign lieth not where any judgment is given thereupon, 
if the jurors do come: 

S. 4. TA lieth nat where the party was ſeen in the Court. 

S, bY 7 gn of ultra mare lieth not where andther time the 
party hath 1 efloigned de malo Venic nd, 

S. 6. It lieth not where the party path eſſoigned himſelf another 
day. | 
S. 7. It licth not where the ſheriff was commanded to make 
the party to anpear. 

op E/ſoign de ſervitio Regis let) not where the party is a 
woman, unleſs becanje de be nurſe, a midwite, or c ommanded by 
writ ad ventrem inſpic.enacuni, 

S. 9. It lieth not in a writ of dower, becauſe it jeem th is be but 
a deceit and a delay of right. 
S, 10. It lieth 1% for that the. 2. {di anti bath not tound pleges 
to proſecute the ſuit. 
S. 11. It lieth not where the 2ttorney was eſſeigned. 
S. 12. It lieth no- where the party hath an attorney in his ſuit, An eſſvien 


Was ca!t 10 
the defendant at nifi prius, which the plaintiiF c>..lenged, becauſe an attorne was entefed — 
record, and the challenge was allowed, and judgme: ! peremprory was given, and upon error brought 
it was affirmed in B. R. becauſe it was in nature of & < parturs in delpight of the ourt; cited dy 
Powell Junior) | as SLay's CASE, which Cate, as well all the Court, as the terjeants at the dar, 
remembered. Ld, Raym. Rep. 80. Paſch. $ W. 3. 


* 


0 


S. 12. It lieth not where the eſſoig nor confeſteth that he is not 
3 our Lord the King's ſervice. 
5 14. It lieth not where the ſummons is not returned, 

party not attached, for that the jheriff hath returned non eſt in- 

ventus. 

1, 1 lieth not where tho party another time 25 eſſoigned 

de ſervitio Regis, that is, to wit, ſuch a wy, and now WY. hath not 

Put in his warrant. 

S. 16. It lieth nat where he was ſummoned in e of mort= [ 162 } 
ceitor, or darrein preſentment. 
S. 17. It lieth net becauje ſuch a one is not named in the writ. 


N 3 9, 18. 


162 Eſſoign. 
S. 18. It lieth not where the ſheriff hath a precept to Giſtrain 
the party to come by his lands and goods. 


S. 19. It lieth nit where ſuch a biſhop. was commanded to 


cauſe the party to appear. 4 6 
S. 20. It lieth not far that the term is paſſed, 


P 
N * * 5 4 J 


EPL; * 1 
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1 
I S. 21. And it is to be noted, that an eſſoign de ſervitio Domini 
4 | Regis is alictbed after the grand cape, petit cape, and after diſtreſles | 4 
7 taken upon the lands and goods. 
4 9. if writ be brought againſt J. N. and effoign is caſt for him t 
. by name of F. X. of D. the eſſoign ſhall be difallowed | quod 
„ nota. Br. Variance, pl. ior. cites 18 E. 4. 4. 6 
4 10. In detber, at iſſue the tenant offered to be efſorgned upon the 
4 deni /e facias, and for want of the adjournment thereof by the deman- 
= dant, the tenant had procured a nonſuit, and yet the demandant pra- 
Y ceeds with the iſſue ; and at the niſi prius, tenant relying upon the. 
3 nonſuit, it appeared not by whom the petit cape is awarded. It 
1 was ruled, and the prothonotaries all ſaid, that it had been the 
3 conſtant uſe, that no eſſoigus are allowed in derber, which is feſtinum 
x remedium, fee ſtat. 12 E. 2. cap. 1. has tolled the efloign of the 
11 ſervice of the King in many cates, and given to the demandant in . 
. many caſes power ad callumpniand' eſſoniam; J and the words of [1 
. the ſtatute are, Non jacet in breve de dote, quia videtur deceptio 
vo & prorogatio juris. Hutt. 69. Hill. 25 Jac. Hickſon v. Hick. 
* ſon. 
1 11. The ęlaintiſ caſt an Heign, and had a day till ſuch a day, Te: 
1 but did not jay i. bo 54 aatus eſt to the * ndant, Which is error pl: 
4 Carth. 172. Hill. 2 & 3 W. & M. in B. R . Clobery v. Biſhop = <4 
2 of Exon, 
= . 
1 [A. 2] At what Time. 
[ .. WIHERE there are io attornies in a plea, and one only [2. 
1 _— rs effeigned where both may be eſſoigned, and it 1s 
= but that is @Adjuaged and adjourned, and there be 7 challenge to it at that time ma, 
g . onizwpon he ſhall net have challenge afterwards to it. 11 fl. 4. 54+ ” 12 Oy 
*. . H. 4. 25. b. + 18 H. 0. 20. } | | 2 In 
3 be a diſcon- 1 
tinuance or not.— Br. Ibid. pl. 43. cites 8. C. but S. P. does not appear. Fitzh. Eſſoign, pl. 174. ” 


cites S. C. that if the cthey attorney bad appeared at the day before when ihe atiorney was «j/vigned, 
and bi; appearance bad been recs rded, the demandant ought to have had ſeitin of the land notwith- 
ſtanding the effoign of the one attorney if he will not plead in ſalvation of his tenancy ; but becauſe 


the preſence of rhe other attorney is not recorded the ciloign is good &c. 
t Fitzh. Effoigo, pl. 121. cites 8. C. 


2. In waſte, the tenant tool day by prece partium * efſoigny 
and at the day was eſſoig ned, and becauſe it was not challenged at Lr. 
this time, but was admitted without challenge, therefore it was 
awarded to be good, and no error. Br. Alen, pl. 19. cites 40 


E. 3. 15. 


(B) In 


ain 


Eſſoign. 


(B) In what Cafes a Diſallowance againſt one, 
| thall be againſt the other. 


LEP I an eſſoign be caſt for baron and feme, and the eſſoign be Fitzh. Eſ- 
caſt ſeverally for each of them, and it be difall wed for isa, Peg. 

6 - | cites S. C. 
the baron, yet it ſhall remain for the teme. 11 H. 6. 53. ; 

C2. But otherwiſe it is, if the eſſoign be caſt jointly, 11 H. Fith. Ef- 
loign. pl. 99. 


6. $3. | cites S. C. 


* Anefloiga 


(C) What Perſons may be eſſoigned. is the ſur- 


mile oi the 

Perty. Br, 

. . Etlv: 2, 'B 

* What it 1s. : 
6. 55. 


A 3 „ Br. Eiſoign, 
[ 1, Common eſſoign is de mal; deniendi. 21 E. 4. 79.] E. 


This is the common efſoign intended by the Stat, of Marlb. 2 Inf. 125. 


2. An eſloign in legal underſtanding is an excule of a default by 
reaſon of ſome impediment or diſturbance, and is as well for the 
plaintiff as the detendant, and is all one with that which the civilians 


call excuſatio. 2 init. 125. 


[C. 2] How many Sorts, 


[2, L. THERE are four manner of eſſoigns, viz. de nals ve- 2 laſt. 125. 


niendi, * de malo lecti, de ſervitio Domini Regis t ultra lays, that 
there was 


mare, et | protectio. 21 E. 4. 79. b.] 1 
| ſoign, via. 
in terram ſanctam. See ſtat. Weſtm. 2. 13 E. 1. cap. 17. and the expoſitions thereupon, 
2 Inſt, 303, 394. And ſee (A) ſupra, : 
+ See ſtat, Weſtm. 1, 3 E. 1, cap. 44. and the expoſitions thereupon, And ſee (A) ſupra. And 


ſce (D) pl. 16, &c. 


t See tit. Protection. 


(O) What Perſons ſhall have Effoign, 7 8 
Gap 


Cr. A Corporation aggregate, as mayer and c:mmoralty, dean and Br Elte gn, 
chapter cannot have an eſſoign de mals veniendi, nor malo Hs . — 
lecti, becauſe theſe are to excuſe coming in proper perſon, but Bendl. 121. 


theſe corporations cannot come in proper perſon, nor can they be pl. 154: 


lick. 21 E. 4. 79. Curia.] Eli The 
mayor &c, of Lincoln's Caſe, eſſoign was _ and cites 21 E. 4. 79,m—_—_— C. -_— 
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Id. Ravm. Rep. 79. A corporation aggregate are not intitled to an eſſoign in any 
perſonal action; per tot. Cur. Rules of Pract. in C. B. 5 Hill. 12 Ann. Symmon ds v. Totnefs 
(Mayor ot). | 5 


Br. Effoim, [ 2. Corporations aggregate Hall not _ eſſoign de ſervitio 


1 1 Domini Regs ultra mare. 21 E. 4. 79. 9 


they ſhall 
not have eſſoign of de ſervitio Regis, mc de ultra mare, nec de terra ſancta; for * common in- 


tenement they cannot all be in ſuch condition at the ſame time. 


1 And be- [3. If a man tenders his law by attorney, at the day when he 


cauſe the ought to perform his law, his attorney hall not be eſſoigned ; becauſe 


cen ant 


being de- he ought to appear in perſon, and not by attorney. 21 E. 4. 79. 
manded did b. * 54 IP 4. 6. for by wager of law the —— is out of Court, 


not come 

the de- 1 4 H E J 

mandant re- : : 

covered ſelũa of the land. Br. Eſſoign, pl. 35. cites 7 H. 4. 6. Fitzh. Eſſoign, pl. 135. 
Cites S. C. | 2 


+ Br. Effoign, pl. 73. S. C. but not directly S. P. Fitzh. Eſſoign, pl. 93. cites S. C. 


8 _ [4. But in this caſe the tenant himſelf may be eſſoigned. 7 H. 
Sign, P . o 

1413. 4 H. 6. 11. | | 

* es. 

Fitzh. Eiſoign, pl. 93. cites S. C. 


* Br. Diſ-— [S. If a man n has attorne in his plea, he himſelf cannot be eſſoigned; 
contmunntes #45 E. 3. 10. b. for though he himſelf cannot come, 7 his at- 


J. 6. cites 
tc torney may. 12 H. 4. 25. b. 1 F. 3. 4. 
Fitzh. Et- | | 
ſo gn, pl. 1<5. cites S. C. _ a man has made an attorney, the attorney ſhall be eſſoigned, 
and not the party. Br. Effoign, pl. 129. cites 40 E. 3. 34. By the ſtatute 12 E. 2. ſtat. 2. 
eſſoiga lies not where the party Bas an attorney in his ſuit. 


Br. Ede, [ö. As in a guare impedit, the plaintiff cannot be eſſoigned, and 


pl. 45. cites 1 
> G. and if his attorney not elloi gned alſo. 14 H. 4. 12. b.] 
upon tr. 1 

it de tound that he had attorney, the defendant ſhall have writ to the biſhop. 


® Br. Eſ- [ 7. A man who hath dame in the plea cannot be eſſoigned, 


— . fg 8 the attorney not being ſeigned alſo. * 19 H. 6. 51. 157. 4 21 E. 


Fizzh. 3. 45. b. 61. b. 21 All. Placito 17 adjudged. 


+ Eſſoign de mals lecti lies well, though the tenant has attorney in Court, 
Per Markham and Newton. For per Newton this eſſoign lies not but only in writ of right, and 
there nome can Join the miſe upon the mere right, but the maſter of the attorney, Quod nota. Br, 
Eiſoie n, pl. £6. cites 19 H. 6 57. Er. Eſſoign, pl. 66. cites S. C. 

} Br. Eſoign, pl. 60. cites S. C. 


* Br. FE [8. A man cannot be eſſoigned by an eſſoign de ultra mare, 


— where he hath attorney in the plea not elloigned. * 19 H. 6, 
Br E. 61. b. 5 

ſeign. ) oh 65. | 

dite: C. that where the party has attorney in Court he cannot be eſſoigned de ultra mare, nox 
verſus ſaattam terram, and therefore not de ſervitio Kegis. Per Forteſcue, 


Any 


ts the 


—F 
mande 
caule tl 


_ [nt 


oma 


135. 


Elloign. 4164 


Any Eſſoign. 


Jo. Thus it is of an eſſoign ad terram ſandtam. 19 H. 6. See pl. 9 


61. b ] inthe notes, 
Lo. So it is of an eſſoign de ſervitia Regis. 19 H. 6. 61. b. . 1 


in the notes. 


[11. But a man may be eſſoigned of an eſſoign de mals lecti, Br. Efioign, 


where he has an attorney in the plea not efloigned, becauſe this p!- 59. cues 


. . . . 8 #6 . S. 
eſſoign lies only in a writ of right where no one may join the miſe S P. 
upon the mere right, but the maſter. 19 H. 6. 61. b.] Markham 


[12. In an action brought by barn and feme, the feme cannot 284 Newtons 


be effoigned, if the baron makes default; for the default of the ba- 


ron is the default of the feme. 11 H. 6. 23. b.] 

[13- But the feme may be eſſoigned if the baron appears. II 
H. 23.6 ö | | 

(14. If there be a variance between the warrant of the Mig Precipe = 
and the writ, it ſhall be quaſhed. 18 E. 4. 4. b.) an FRO 


againſt J. S. 
| and eſſoign 
was caſt for J. S. of the county of K. and therefore ill by this ſurpluſage by all the juttices, 
Br. Eifoign, pl. 112. cites 18 E. 4. 4. 

Efloign was caſt for F. Michiel, where the writ was Michel, and it was not amended ; for the 


efloign ought to come in before the writ comes in; quære of other. eſſoigns which come upon the 


iſſue or otherwiſe after the original. Br. Etloign, pl. 143. cites 30 H. 6, 1, 


2 


15. If aid be granted of baron and feme, and at the day the The feme 
baron be eſſoigned de ſervitio Regis, and at the day which he hath f 2 
by the eſſoign he does not bring his warrant, by which there is a „iddͤo Regis. 


default in him, yet the feme may be eſſoigned, though ihe cannot Br. Eiſo;gn, 


be received. 21 E. 3. 13. adjudged. ] pl. $3 Cites 
Fir1zh. Ef. 
? ſoign, pl. 8. cites 5. C. 


Eſſoign de Servitio Regis. 


[16. A feme may be eſſoigned de ſervitio Regis. . ng 
1 loigu, pl. 
aumitted.] 1. cites 8. . 
| | Br. Eſ. 
ſoign, pl. 64. cites 19 H. 6. 51. S. P. per Newton. A præcipe quod reddat was brought againit 
baron and feme; the feme was effoigned ot the ſervice of the King. Br. Eſſoign, pl. 128. cites 

49 E. 3 21 * : : 


(17. A feme may be eſſoigned de ſervitio Regis, becauſe nurſe Br. Eſſoign. 


ta the King's child. 19 H. 6. 5. b.] 3 


os ep Newton, 
——Fitzh. Eſſoign, pl. 103. cites S. C. But unleſs ſhe be a nurſe, or a midwite, or com. 
manded ad ventrem infpiciendum, it lies not de ſervitio Regis by the ttat. 12 E. 2. fiat. 2, be- 
caule the party is a woman, 


| [18. So ſhe may be eſſoigned de ſervitio &c. becauſe waſher- Br. Eſſoięn, 


. pl. 64. cites 
woman to the King, 19 H. b. 51. b.] tom 
| Newton, Fitzh, Eſſoign, pl. 103. cites S. C. 
[19 A. 
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165 Eſſoign. 


rang = [g. A man may be eſſoigned becauſe he is the King's carver, 
TITTY LE 


1 cies ] 19 H. 6. 51. b.] 
S. C. 

20. In præcipe quod reddat the tenant made attorney, and N. de- 
manded conuſance of the plca and had it, and day was given in the 
franchiſe, and there the tenant call eſſaigu, and the demandant chal- 
lenged it, becauſe he had attorney in bank not removed, And fo 
fee that he who has attorney ſhall not be eſſoigned himſelf, and 
the franchife ſhall not allow it, becaufe it does not appear in the 


record which is ſent to them that he has attorney, and becauſe the 


demandunt would not count they abated this writ, and he brought 
L 366 ] error, and affigned the matter of the attorney and effoign above, 
and the judgment was reverſed. Br. Eſſoign, pl. bo. cites 21 
. 3.45 | 
21. In ceſnage the tenant pleaded to i ſue by attorney, and the fe- 
rant was efſaigned, and therefore ill, becauſe he had attorney in 
Court, and after the Rall made mention that the attorney was 
efſaigned efter iſue, and therefore well. Br. Eſſoign, pl. 125. 
Cites 40 E. 3. 34. | 
22. In formedon the tenant vouched the barmm and feme who en- 
tered into the warranty, and after made default, by which ſued petit 


cape in terra petita, and the demandant at the return of it prayed . 


ſeiſin of the land, and the baron was effoigned de ſervitio Regis, and 
the feme appeared; Portman ſaid the eſloign does not lie; for the 
vouchee has attorney in Court, and alſo he who caſts this eſſoign 
ce of right to warrant it, and does not, and the attorney is not 
removed, therefore he ought to be effoigned, and nat his maſter, 
and Newton agreed that this manner of eſſoign lies for the attor- 
ney, and therefore the party ſhall not have it, his attorney not 
being removed, and the efloign was diſallowed, Br. Eſloign, 


pl. 64. cites 19 H. 6. 51. 


Fol. 819. (E) What Perſon may be eſſoigned. 
—— 4 
Br. Eflvien, I. FN writ of annuity again/t parſon, after aid granted and the 
K 3 | pratees are gſſeigned, at another day the attorney of the plain- 
Fan. Ef. Ziff may be eſſoigned. 2 H. 4. 4. 5 
forgn, pl, | 


231. cites S. C. 


This man- 2. The attorney may be eſloigned de ſervitio Regis as well as 
e = by a common eſſoign; for the King may command him to go in 
for the at- his ſervice, 19 H. 6. 51.) | 


tornev. Bro 

Eſſoign, pi. 64. cites S. C. 

Br. Effoien, [g. The attorney of the tenant may be eſſoigned without the 
- 45 © tenant himſelf. 12 fl. 4. 26.] | 


p! 
12 H. 4. 28 
but ao; S. b. -Fitzh. Eſſoizn, pl. 174. cites S. C. 
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one hath no pawer without the ether. * 12 H. 4. 26. H. 6. 20.) 


Eſſoian. 166 


CA. If a man hath ume aitornes in a plea both ſnould be eſſoign- Br. Effoign, 


ed, and not one only. 11 H. 4. 54. p 38. cites 


the one 


' being eſſaygnel after appearance without the other, it was alleged to be diſcontinuance, and the opi- 


nion was that it was no diſcontinuance, and principally becauſe te eſſoign was adjudged and adjourne 
ed before exception taken; but quire for it was adjourned, See (A. 2) in the notes there. 
Fitzh. Eſſoign, pl. 174. cites 12 H. 4. 25. | a continuation of the S. C.] Br. Dilcontinuance de 
Proceſs, pl. 10. cites 11 H. 4.53. 


[5. This is true where the attorn'es are made jointh, for there the 25 Eſſoign, 
pl 43. cites 
S. C: but 
not S. P.— 
* Fitzh. Eſſoign, pl. 174. cites S. C. 


[6. But if the warrant be in the digunfive, ſcilicet, talem vel * Fitah. Ele 
talem, the one may be citoigned without the other, and it ſhall be 10 
good. 12 H. 4. 26. Dubitatur, Contra * 18 H. 6. 20. S. C. 

| | 167 

(7. If the attorney wages his Jaw, and hath a day for his maiter Er. Edd gu. 
to perform it, at this day the attorney cannot be eſſoigned; becauſe 5. on" 
the maſter ought to perform it in perſon, and tne day is given In A ar 


to him, and ſo the attorney is out of Court 19 H. 6. 30. b.) the cog 

cape the tte 
nart by atterrey waped bis law 7 non ſummons, and had day &c. and at the day ane ct <//; jon for 
the tenant, and it lay well netuwithſtanding he had attorney in Court; for at this day the tenant bime 
F ought to appear in perſon to make the lau, the eſſoign lies well for him who ouzht to appear and 
zo the thing &c. which is the tenant himſelt, as here, and not his attorney. Br. Etloiga, pl. 75. 
cites 4 H. 6. 11. | | 


8. In formedon after the view the tenant was eſſciened; Huls. 
faid he has attorney of record, and yet the eſſoign was allowed upon 
challenge; quod nota ; and there it was agreed, that if he had not 
attorney in Court that he himſelf may be eſſoigned; quod nota. Br. 


_ Efloign, pl. 118. cites 2 H. 5. 2. and Fitzh. Effoign, 127. 


9. In præcipe quod reddat the tenant was /uffered to have the view 
where the view did not lie, and at the day of the return of the writ of 


view the tenant would have been eſſi ig ned, and was not ſuffered, be- 


cauſe the view does not lie in this caſe, Br. Eſſoign, pl. 142. 
cites 10 H. 7. 6. | 

10. If the tenant in præcipe quod reddat prays the view by attor- 
rey, his attorney ſhall be eſſoigned upon the view, but F bim- 
felf prays the view in proper perſon, then, by ſeveral, none ſhall be 
eſſoigned upon view but the tenant himſelf ; for after proceſs upon 
a voucher &c, he himſelf ſhall be eſſoigned, and by conſequence 
likewiſe upon the view. Br. Eſſoign, pl. 116. cites 33 H. 8. 

11. In dower againſt baron and feme, the huſband appears and 
was eſſoigned, The wife makes default, as well the might, becauſe 
they appear by ſeveral attornies, and the ſame day is given to her, at 
which day ſhe appeared and was eſſoigned, and then the huſband 
makes default, and idem dies given to him; and it was refolved, 
that the huſband and wife might have ſeveral eſſoigns. Noy 144. 
Raynor v. Holcroft & Ux'. | 
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167 5 Eſſoigu. 


(F) Who may be eſſoigned; and at what Time. 


Br. Efloien, LI.“ HE tenant may be eſſoigned after the voucher is eſſoigned 
=” HOSE before the VG ichee hath entered 772 the TWwarranty 4 for before 
Fitzb. Ef. this the tenant is parry to the action. 45 E. 3. 24. b.] 


ſoign, pl. 67. | | 
eites 23 Aff. 15.—[N.B.q; E. 3. 24. b. and 2 fl. 5 


is the 8. P. and ſeems to be 8. C. 


pl. 12. cites 24 II. 6. 6. 


pl. 25. cites i, %ig ned of a common eſſoigu, and afterwards of an eilvion de [ore 
4: E. 3. 24. „ FC . 1 er ST 
S. PP. vice le Roy, and doth net bring his waraat at the day which he nath 
Aud the for the efloign, yet on the ſame day the tenant may be eſvign,ν; for 
1 none is party but the tenant himſelf till the vouchee hath entered 
and adjourn. in the warranty 23 All. 15. adjudged.] | 


"70 and 
dem dies given to the vouchee. Br. Effoign, pl. g5- cites 23 Af, 15. 


Br. Effoien, [2. If B. be veuched and upon a ſummons ad warrantizandum he 


Ard the [3. On a ſequatur ſub ſus pericuis againfl a vouchee, if the writ 
eilo: Dar, — by : 5 
Ae be nat returned the tenant may be eiloigned. 11 H. 4. 72. b. 
prayed ſe- 5 i 

guatur ſicut alias againſt the vouchee, and had it &c. Br. Efſoign, pl. 39. cites S. C. 

| 168 
Be. Efoign, [. If the voucher appears on a ſequatur ſub ſuo periculs returned 
1 and demands the lien, aud the tenant ſhews a deed, and the vouc hee 
Hy this denzes it, ona venire facias returned the tenant may be eſſoigned. 
point was 11 H. 4+ 82, But QUETE. ] 

touched in 

it, but adds q uære hoc. 


Ia præcipe O5. If on default of the tenant, he in reverſion be received, and 
bee after iſſue the parul is diſcontinued by demiſe of the King, and a re- 
was efloizn- ſiinmens is ſued folely again/? the tenant by reſceit, he may be 
A and + 1 1 * a 

N eſſoigned. 1 E. 3. 7. adjudged.)] 


was w thout day by dem fe of the King, by which the demandant fued reſummons, and the tenanf 
| I 
— 


the demandant challenged it for the cauſe aforeſaid; et non aliocatur. Br. Eſſoign, 


So in detinue the jury tound for the plaintiff, and after the parol was without day by demiſe of the 
which the demindant ſued :eſummons, and the defendant caſt efloign, and it was diſallowed 


per Cur: quod nota. Br. Etloign, pl. :24. cites 1 R. 3. 4 


6. Annuity againſt a parſon, the ſheriff returned quod clericus off 


beneficiatus non habens laicum feodum, by which venire fa: ias iſſued 
to the biſhop, and at the day the parhn caſt efſnign, and the efloign 
was rejected; for the 61/9Þ is party now, Br. Eſſoign, pl. 52. 
Citcs 38 E. 3. 21. . 

7. In præciſe quod reddat, the tenant guched and err conti- 
nud againſt the v:uchee till the fequatur returned &c. at which day 
the tenant was e{/91gned ; quod nota that efloign lies after appear- 


ence and before 1ſſue, and upon the jequatur, but by 39 E. 3. * it 
| . oe 


— After the tenant has vouched, the tenant may be once etivigned in proceſs. Br. Efſoign, 


ſoign 
has v 


the plai 
AI the 


writ 


_elloigned. 


or: inge 22 E. 


Eſſoign. 


does 407 lie for the vouchee at this day, per Thorp and Belk. be- 
cauſe it appears by the proceſs that the vouchee was never ſummoned, 
Br. Eſſoign, pl. 119. cites 45 E. 3. 19. 

8. In precipe quod reddat, as to part they were at iſſue of non- 
tenure, and as to the reſt the tenant vouched, and proceſs con- 
tinued to the ſequatur &c. and nul breve returned, and as to this the 
tenant was eſſoigned ; and per Thirn. the eſſoign does not lie; for 
the tenant ought to appear upon the i/ſue for the other parcel, and then 
he may be eſſoigned, and appear all at one and the fame. day upon 
one and the ſame original. Br. Eſſoign, pl. 40. cites 11 H. 4 82. 

9. Aud after the tenant was demanded for the ath er parcel and 
made default, and the eſſoign ſtod for this parcel! in the vauche er, but 
it was not challenged for the d. mandant; therefore quære. Ibid 

10. Entry in nature of aſſiſe, the tenant ſaid that he hell for life 
the rever fron to J. S. and pr 52 aid of him and had it, and at the 
ſummons ad auxiliand* returned the tenant Was e/jorgned, and at the 
day of the eſſoign the prayee was ef/219ned, and the efforgn ad-- 
Jud, Igel &c. and at the dav &c. the prayee could 1 nave veen eſſoi gned 
again, and was ouſted per Cur. For it is like io an imparlance ; 
for at the day of imparlance the defendant or tenant hall not be 


Br. Eſioign, pl. 115. cites 22 E. 4. 14. 


(G) Who may be eſſoigned for a Collateral * 


Not a Man in Priſon. 


Ut. IF a man in debt be attached in his body, and findeth main- 
þrije, yet at the day of the return he may be eſſoigned of an 


effoign quia profefturus, for ſuch protection hath alivays been al- 5 


wed in ſuch cafe, although he remains in ward. 28 E. 3 94. b. 
adjudg Zed. ] 
2. (But | if a man be upon mainpriſe he cannot be eſſoigned en 
ſervice le 7 or otherwite be eſſoigned; for he is in a manner 
in priſon. 9 H. 6. 58.] 


«! /arge; but a protection ſhall be allowed. 


£2. But if a prote ion be caſt for a man who! is let to mainpriſe, 
* by which the parol is put ſine die, and afterwards a reſummons is 
ſued, he may now be eſſoigned de ſer vice le Roy, notwithſtanding he 
3. 10. b. adjudged.] 

In debt if the defendant appears by a cept corpus, and at the 
day 12 plainti is eſſaigned, the defendant ſhall have a day by eſ- 
ſoign alſo without mainprils, 19 H. 6. So. becauſe the plaintiff \ 
has waived his benefit by his efloign.] 


Note the diverſity. Br. Eiloign, pl. 4. cites S. C. 
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[ 169 2 


The main. 

friſe 2 ms 
im ts be " 

Prijon and 


the i gn 


Defendint 
ſhall have 
idem dics 
without 

ma: —— 


wherea | Had 


the plaintiff appeared, the defenJant ſhould anſwer in ward, and afterwards ſhould be by maiapriſe 


ail the end ot the plea, Br, Efloign, pl. $7. cites S. C. 


Fs 


Br. Effoign, Cg. If the plaint:F in replevin imparls till another day of the ſame 
p!. 121. term, at this day he cannot be eſſoigned, becauſe this day and the 


eites S. C. 5 

bur ſpeaks firſt day are only one day in law. 11 H. 6. 31. b.] 

only ot the | 

day ot imparlance generally, viz. that at the day of imparlance the plaintiff ſhall not be eſſoigned; 
for as the defendant ſhall be condemned if he does not appear at the day of imparlance, fo ſha!l i! « 
Plaintiſt be nonſuited it he does not appear at the ſame day. Fitzh. Eifoign, pl. g8. cites S. C. 
«CCOrGing!y. 


Br. Efvign, [6. The ſame law ſhall be, if he had imparled 110 another Fn 
bl. 127. he could not be eſſoigned at the day. 11 H. 6. 31. adjudged.] 


fee pl. 5. in the note. 


See pl. „ in [. The ſame law ſhall be i, the defendant imparled till another 
we note. term; no eſſoign would lie for him at the day. 11 H. 6. 31. 
[. If in replevin a day be given to the parties till another term, 
they may be efloigned at the day, for this is the act of the Court, 
11 H. 6. 31. b.) | | 
N [9. An eſſoign lies not for him who is ſeen in Court. * 11 H. 6. 
e gu, pl. 53.1 | 


C. g | 
It is fo enacted by ſtat. 12 E. 2. ſtat, .. And where the defendant's attorney was efſy/gned, 


yet becauſe the attorney was preſent, they recorded his preſence, and the eſſoign was quaſhed. Br, 
Effoizn, pl. 11. cites 34 H. 6. 4. 


f 1570 J F1o. Ina writ by ve ral præcipes againſt three, the plaintiff can- 
| . * not be e/ſrigned againſt one, and appear in perſon againſi the others, 
. $6. cites ve Oi e 1 ws 1074 
C becauſe it is plain his effoign is falſe. 21 E. 3. 30. b. adjudged.Þ} 


there S. P. | 
ſeems admitted; for the Court amended the eſſoign and caſt it againſt all. 


Br. Elen. [II. Vr in this caſe can he be igned arainft the one, and ap- 
= 1 pear by attorney againſt the others ; for he might as well have made 
attorney for all as for them. 21. E. 3. 36. quære.] 


quEre, 
whether 
he may be effoigned againſt the one and appear againſt the other by attorney by warrant ; and 


Brooke ſays, that it ſeems he may not. But the Year-book gives no opinion concerning it. | 


Br. Ef- (12. In action againſt baron and feme, the feme may be Gig ned 
foign, pl. though the baron makes default, * ;31 H. 53. 30 E. 3. 19. b, 


TE. Contra 11 H. 6. 23. becauſe the default of the baron is the de- 


ſee(A) pl. 4. fault of the feme.] | 

Fb. [ig. $9 if baron appears the feme may be eſſoigned. 11 H. 
pi. *<. cites 6. 22. b 

— 1 53-'v | | 

In treſpaſs 

it was agreed that efſoign of the ſervice of the King, nor other -/>igx caſt for the baron wil! nel 


ſerve the feme. Br. Eſſoign, pl. 18. cites 35 H. 6. 4. Br. Efioign, pl. 122. S. C. but not S. T. 
Fitzh. Eſſoign, pl. 99. cites 11 H. 6. 53. S. P. [ and it is the S. C. continued. ] 


a e, E. F14. If in aſſiſe returned the plaintiff hath not found pledges, yet 
dates he may be effoigned ; for he may be demanded and nonſuitech 

+ Upon and notwithſtanding the writ is not well ſerved, yet it is ſerved i 
ſuch return a manner. * 21 E. 3. 54. b. adjudged. 21 All, pl. 11. f Cone 


Teri] not tra 29 Aff. 45. per Thorpe. ] 1. 
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Br. Efloiga, pl. 92. cites S. C. 


Eſſoign. + iN 7 O 


ow the eſſoign. Br. Eſſoign, pl. 91. cites S. C. The eſſoign was adjudged; for otherwiſe 
the plaintiff ſhould be ronſuited, which would be an inconvenience, Br. Efloign, pl. 93. cites 21 
Aſl, I 1. 


[15. If an 9r/ginal be returned * tarde, yet the plaintiff may be In ale the 
. laintiff was 
eſſoigned. 19 Aſſ. 12.] e 
; | and the writ 
indorſed tarde, notwithſtanding which the juſtices adjudged and adjourned the eſſoign, quiere &c. 
Fitzh. Eſſoign, pl. 65. cites S. C. 
In precipe quod reddat the tenant voucned, and proceſs continued to the ſequatur, which was re- 
turned rarde, and the vouchee was efloigned, et non allocatur; for he cannot be effoigned ; for he 
was never ſummoned. Br. Effoign, pl. 79. cites 39 E. 3. 28. 


16. Bill againſt one in cuſtodia mareſchalli, at the venire facias the 
drfendant caſt eſſaign de ſervitis Regis, and the eſſoignor ought of 
right to warrant it that his maſter is in ſervitio Regis, and fo he 
was ready to do, and it was Caſt at the fecond day, and yet well as 
to this; for the ſtatute of the fut day is intended of commun efſi1gn 


| only, and the ſtatute of Marlevridoe, which gives that none ſhall 


be fworn by eſſoign warranted, is allo intended of the common efſ5ign, 

and not of this eſſoign; but it was held by all the juſtices, that this 

eſſoign does not lie in this caſe ; for he ſhall be intended always in 

ward, and though he be by mainprije, yet he is in ward, and alio no 
eſſoign lies upon the original here, and where it does noi lie upon the 
original it dees not lie upon the proceſs, and upon bill there is no day 
certain, as from 15 to 15. as in actions perſonal, or as in plea of 
land, and therefore cannot be adjourned to any day certain, as it 
ought to be in other actions. Br, Eſſoign, pl. 106. cites 5 E. 4. 70. 

17. Marſhal or crier of the Curt who are impleaded ſhall not 
be eſfoigned ; for it ſhall be intended that they are always there in 
perſon, Ibid, 


hs 


(II) Lies; againſt whom. 5 


(1. JN guare impedit by the Xing the defendant may be effoigned. : Br. Ef- 
; > 0 olgn, pl. 23. 
* 3 H. 4. 15. b. + 7 H. 4. 39. b. 20 E. 3. Eſſoign 24.] _* S C 
| | + hid. pl. 
36. cites 7-H. 4. 39.— — Fitzh, Etloign, pl. 134. cites S. C. 


(2. In writ right by the King a common eſſoign, and effoign 
de ſervice le Roy lies for the tenant, Dubitatur. Kelleway incerti 
temporis, 135. I19.] 

3. In aſſiſe, writ of the King came, which mentioned that it was 
ordained by him and the grandves of the land that affiſe brought again/t 
any who was in ſervitis Regis ſhall thenceforth be continued, 
and te/lified that the defendant was in ſervitis Regis at Calice 
commanding them to continue the aſſiſe, and the writ was licet namen 
b 7. poſtpoſitum fit in brevi naſtro original; &c. Aſſiſam lam 
guamdiu ſteterit in objequits naſuris vel quouſgue aliud inde vibis duxs 
erumus demand” &c. and by this the atlite was continued notwith- 
ſtanding the ſtatute, which wills that for the Grand Seal, 


nor Petit Seal, the Court ſhal} not ſurceaſe. Br. Superſedeas, 


Pl. 20. cites 22 Aſſ. g. 


(I) Lies; 


171 Elloign. 


(I) Lies; for what Cauſes. 


3 85 [ 1. Feme may be eſſoigned de ſervice le Ray, becauſe nutriæ 
I | © Domine l/abelle filie Domini Regis, 28 E. 3. 96. b. 
. 


Sce ſupra (D) pl. 17. and the notes there. 


(K) At what Time it may be. 


Fr. Effoiza [I. IN ie, if the parties demur, and upon this they are adjourn-d 
E Dog fer difficulty, and the aſſiſe is awarded, and a reſummons 
nat S. P. Warded at the return thereof in pais, the tenant may be aſſigned. 
30 Aſſ. 51. adjudged becauſe this is but a meſne proceſs. J 
—— 132. But if an aſſiſe be diſcontinued by not coming of the juſtices, 
® Fol. Sz . upon which “ a re-ſummons is ſued, at the return hereof the te- 


nant may be eſſoigned; for this revives the original, and is of the 


The re- nature of the original. * 30 Aft. 51. adjudged. ] 


ſummons 
revives the 
original, but not all that was done before, Br. Eſſoign, pl. 42. cites 12 H. 14. 
pl. 98. S. P. and cites S. C. 

In aſſiſe the parties were at iſſue, and after the parol became without day by not coming of the 
juſtices, and re- attachment was ſued by the plaintiff and re-ſummons againſt the jurors, and at the 


® Br. Eſſoign 


return thereof the tenant was eſſoigned, and it was adjudged and adjourned per judicium, and yet . 


upon the aſſiſe he cannot caſt eſſoign. Br. Eſſoign, pl. 134. cites 44 Aff. 24. 

Though noetioign tor the tenant lies in aſſiſe of novel diſſeiſin, yet if the ſame be diſcontinued 
by the not coming of the j1:!tices, or by the demiſe of the King, in a re- attachment the tenant ſhall 
| be cliorgued; and fo ſhail the tenant be in a re-ſummons after a diſcontinuance in aſſiſe of mort- 
danceitor. 2 Init. 249. cap. 42. 


DL 172 J 3. In afi/e the tenant was eſſaigned in B. R. and becauſe it was 
| at the end of the term, ſo that day cannot be given in the ſame term, 
and the place was to remove &c. where adjornment cannot be 
made out of the county, the tenant went ſine die without amerce- 

ment of the plaintiff. Br. Eſloign, pl. go. cites 12 Af. 27. 

4. In aſſiſe of mortdanceſtor the tenant infant pleaded ejtoppet, 
which was no eſtoppel, by which for the infant 4% % awarded at 
large, and re-ſummons awarded per Cur. as well againſt the jury as 
the party, quod mirum ! For the party appeared and pleaded be- 
fore, and the tenant at the day caſt eſſoign, and it was quaſhed per 
Cur. And ſo ſee that upon re-ſummons, which is a meſne procels, 
5 tenant ſhall not be eſſoigned. Br. Eſſoign, pl. 98. cites 30 
All. 51. 

5. In præcipe quod reddat conuſance of the plea was granted, and 
the tenant ſued re-ſummons . of the right, and at the day of 
return of it the tenant was eſſoigned, and admitted. Br. Eſſoign, 
pl. 78. cites 39 E. 3. 17. 

6. In debt, they were at iſſue upon the cuſtom of London, and 


day was given to certify it, and at the day the mayor of London cer- 


tiſyed it by their recorder, and then the defendant was eſſoigned, 2 
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Eſloign. 
it lay well; per Cur. Br. Eſſoign, pl. 113. cites 21 E. 4. 16. 
Ihe 74: | 
7. So upon certificate of baſtardy or ne unques accouple &c. ti bo cor - 
ted by the ordinary, and if the writ be returned or not, or deli- 
vered of record or not, the eſſoign lies, and it be not returned 
another writ may iſſue, ſicut alias returnable the ſum? day that is 
given upon the efloign. Br. Eſſoign, pl. 113. cites 21 E. 4. 
16. 74. 78. | 
8. In quare impedit they were at ie in the time of R. 3. and 
dere facias returned, and after it was d:jcontinued by demiſe of the 
King, and re-ſummons was awarded, and the her did not return 
it, and anther fummens was ferved and returned azainſt the party 
and the jury, and the defendant was efſorgned, and it lay well by all 
the jultices, except Nele and Tounſend, though it be not at the 
lirſt day, and it is the firſt day after the ſummons ſerved and v turned, 
and the jury at that day ſhall not be amerced, before the writ ſer ved 
and returned nos party was demandable, and after the eſſoign was 


adjudged and adjourned. Br. Effoign, pl. 101. cites 1 H. 7. 8. 


(L) By whom it may be caſt, 


Common Eſſoign. 


[i. II is not material whether there be any ſuch perſon in rerum 


natura who caſts the common eſſoign. 


12 F. 


2. For the name of him who caſts it all nat be entered. 27 
F. 3. 82. b.] = 


(L. 2) Service le Roy. 
[3 There ought to be ſuch a perſon in rerum natura who cafts this 


Hign; otherwiſe it is not good; becauſe he ought to auaw it in 


þ roper perſon. * 12 Hl. 4. 24. b. 27 E. 3. 82. b.] 


172 


Br. foure, 
pl. 85. eites 
S. C. 


Br. Eſſoign. 


pl. 42. cites 


12 H. 4. 14. 


per Hank. 


C173] 


* Br. Eſ- 
ſoign, pl. 
44. cites 
$5 
Fitzh. Ef 


ſoign, pl. 139. cites S. C. 


[4. For the name of him who caſts the eſſoign ght to be eu- 
tered. 27 Fe Þ 02-01 5 


5. The eſſoign may be caſt by ene who id within age. 21 E. 3. Br. Efſoign, 
33. b.] 5 pl. 55. cites 
| | | S. C.— 

| Ibid. pl. 123. cites S. C. 

Vor. O (M) How 


—— — — a — 4 


173 Eſloign. 


(M) How it is to be caſt. 


Common Eſſoign. 


4 H. 6. 6. Ct. IN eſſoign cannot be caſt by the party in perſou. 4 H. 6. 6. 


b. Abdot of 
Bermondſey 
v. Rois. 
Br. Efſoign, pl. 73. cites S. C. 

* Br. Eſſvign, pl. 74. cites S. C. 


b. * 8.7 


Fitzh. Eſſoign, pl. 91. cites S. C. 


Br. Eſſoiga, 


pl. 74. cites 
8. C. and le 


yet it was 


4 H. 6. 8.] | 
agreed there | 
that protection quia profeQurus lies in this caſe. 


priſon. 


Eſſoign de Service. 


C3. He who caſts his eſſoign ought to av-w in proper perſon. 
H. 4. 15. 24. b.] 


(N) In what Caſes he ought to ſwear the Eſſoign 


to be true. 
— 1 i. i a man caſt an ian de ſervice le Roy, he ought to ſwear 
2 4 the eſſoign true. 85 19 H. 6. 51. b. 20. b.) : 
S. C. per | 


Portman. P. Br. Eſſoign, pl. 106. cites 5 E. 4. 70. 


2. Eſſoignor was ſworn, who ſaid that the plaintiff was not in 
ſervitis Regis, and fo the plaintiff was nonſuited. Br. Eſſoign, 
pl. 65. cites 19 H. 6. 51. 


3. He that caſts the effoign mu? appear in perſon in Court, 85 


the end he may be ſworn &c. and that day may be given to bring 
in the warrant for the eſſoign. 2 Inſt. 314. | 


E 74 1 (O) What ſhall be a good Swearing, 
For the [I. II is not enough for him who caſts an efloign de ſervice l 
farute of Rey to ſay, that he is informed that his maſter is in the ſervice 


* !1 . * . * . * * . 
_—_ e. King, unleſs it is expreſs!y ſaid, that he is in ſervice of the 
wills that ing. 20H, 6. 20. b.] | | 
the eſſeignor 

refbify in Court, Sc. Br, Eſſoign, pl. 5. cites S. C. 


(P) How 


2. He whois let to mainpriſe cannot caſt an efloign de ſervice 
oy by himſelf; for the law adjudges ſuch a one to be always in 


red 


[5 
defend. 
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(P) Ho it ought to be entered. 


In reſpect of the Thing. 


* Te the tenant be eſſoign in præcipe quod reddat of a rent, this S. P. per 


ſhall be entered de placito terre, and not de placito annui 2 — 
redditus. 11 H. 4. 43. b.] wha 
rent 15 as 
of inheritance, Br. Eſſoign, pl. 37. cites 3. C. 
In reſpect of the Action. 1 
2. In writ of deeeit, if the eſſoign be eſſoigned in placito decep- _ Efſoign, 
tients, this is not good. 14 H. 4. 18.] 8.3535 


Fitzh. Eſſoign, pl. 1 42. cites S. C. 


[Z. But if it be entered in placits deceptionts & tranſgreſſianis, Br. Efſvign, 
this is good. 14 H. 4. 18. b.] pl. 49 cites 


Fitzh. Eſſoign, pl. 142. cites S. C. 


[4. So if it be only in placito tranſoreſſionis, yet it is good. Br. Effoign, 
| | 1. 47. Cites 
14 H. 4. 18. b.] E ; | 4 805 8 

Fitzh. Eſſoign, pl. 142. cites S. C. 


5. In writ de rationabili parte bonorum an eſſoign caft by the 
defendant ſhall be entered in placits debiti, for this is a debt. 
17 E. 3. 27. Þ. f 

C. In = 1 annuity, if the defendant be eſſoigned this ſhall 
be. entered in placito debiti. 17 E. 3. 17. b. 

(7. In a recordari the eſſoign of jervice le Ray for the defen- 
dant ſhall be entered de placito detentionis averiorum & catalli um, 
and not de placito captionis & detentionrs c. 27 E. 3. 82. b. 

8. In action upon the caſe again the mayor and commonalty of 
W. eſſeign was caſt. for them by their name of corporation in plea 
f treſpaſs, and another efſoign was caſt for them, in which efſh1gn all 
the writ was rehearſed, and {Brooke ſays] this ſeems to me to de 
tor doubt, , e/oign in plea of treſpe/s ſhall be intended in the general 
writ of treſpaſs, which matter is not argued there, Br. Eſſoign, 
pl. 114. cites 21 E. 4. 79. | | | 

9. After the parties are at iſſue, and the deferdant is effoigned, | 175 ] 
the entry is quod jurata &c. ponitur in reſpecti hie &c. uſque talem Br. Eflvign, 
diem, and does not ſay quod idem dies datus eft partibus pradietis * 3 2 
Kc. in the plea roll but not in the effoign roll, and by all the pro ? r 
thonotaries where ſuch eſſoign is caſt, and the plaintiff appears, 
the efſoign ſhall be adjourned, and by this the parties have day. 

Br. Diſcontinuance de Proceſs, pl. 32. cites 1 H. 7. 21. per 


ur. - | | 
O 2 „ (Þ..21 


een hs 
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Eſſoign. 


(P. 2) Entered. How. 
In reſpect of the Parties caſting it. 


S. C. cited 1. 4 SSISE in C. B. was die Lune prov. po? Oct. Mich. and 

1 * at the day the plaintiff was demanded, and an eig u cafl for 

Hill. 15 Jac. him, which was allowed ; but per Danby this ſhall be entered in 

in Cale of the record of the aſſiſe, and not in the eſſoign roll; for this is 

+ ho for the Common Pleas, and not for aſſiſe, and if it be miſ-entered 

it is miſpriſion of the officer, and ſhall be amended, Br. Eſſoign, 
pl. 123. cites 30 H. 6. 1. 

2. In precipe quod reddat againft ſeveral if they will be eſ- 

fergned ſeverally, they ſhall be every ane by himſelf, as to ſay F. C. 

verſus H. P. de placito terre per A. B. and T. H. de eadem terre 

per N. C. &c. but where the demandants will be efſoigned, the en- 

try ſhall be entire, viz. AJ. B. C. D. and E. F. verſus R. C. die 


placits terre &c. but fee elſewhere if thetdemandants cannot be 


ſeverally eſſoigned if they will. Br. Effoigne, pl. 9. cites 33H. 


6. 25. | 


(Q) In what Actions and Suits Eſſoign may be. 


Common Eſſoign. 


S. C. cited [I. C2 9. Anne Bedingfeild 15. b. adjudged that a common 
13 eſſoign lies in writ of dower, and the ſtatute of 12 E. 2. 
| Magna Charta 109. b. is to be intended of eſſoigns 7» ſervice le 


cordinegly. 
Nov. 144 Roy.] - 


Raynor v. 
Holcroft. In dower, the tenant was effoigned de ſervicio Regis, and the eſſoignor was de- 


manded to ſee if he would avow the eſſoign, and becauſe ſuch effoign does not lie in this action, 


therefore he diſavowed it, and the tenant did not come, by which grand>cape was awarded. Br, 
E floign, pl. 23. cites 44 E. 3. 5. ; 


Fitch. FE. Ta. No eſſoign lies in worits judicial. 33 H. 6. 5. b. adjudged 


olga, pl. that it does not lie in a * quem redditum reddit. 


110. cites 
S. C.— | | 
S. P. for the Queen redditum reddit is only a venire facias ad attornandum and is a judicial writ, 
Br. Eſſoign, pl. $. cites S. C. | | 

* The prothonotaries ſaid the tenant ſhould not be effoigned ; quære; and ſome held, that where 
it is brought againſt two, they ſhall not fourch by eſſoign, and the queſtion that occaſioned the doubt 
was, whether this be action real or perſonal, as to which Babington and Paſton differed, Br. Ef- 
ſoign, pl. 127. cites 9 H. 6. 21. | a 

In quare non admiſit the defendant was ouſted of the effoign by the juſtices of both benches; 
for this is a writ judicial, which ſhall iflue out of the rolls, and therefore the eſſoign was quaſhed. 

Br. Eſſoign, pl. $2. cites 21 H. 7. 10. Kelw. 71. b. pl. 14. Mich. 21 H. 7. S. P. 

[ 176 [ and notwithſtanding the writ comes out of Chancery, and is originally ſued, yet it has 
reſpect to the record precedent ; beſides, it is an acculation of a contempt, for which the party 


eught to anſwer to the King as well as to the party. | © It 
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[3. It does not lie in ſcire facias. 33 H. 6. 3. b. per Priſot, not Br. Efvign, 
in /cire factas to execute a judgment. 39 H. 6. 50.] * 

Scire facias by three, and two were efloigned, and the eſſoign was quaſhed per Cur. becauſe de- 
lays are ouſted in ſcire facias by the ſtatute ot Weitm, 2. cap. 45. Quia de his qu recordat' ſunt 
&c. and ſcire facias ad ſequend' fimul awarded gainſt the two, and the one of the tenants made 
default, and his de fault was recorded, and day given over. Br. Efloign, pl. 120. cites 10 II. 6. 1. 


[4. It lies not in venire ſacias. 33 UI. 6. 5. b. per Comber- Br. Edvien, 
„„ p 
ford. ] 8 
| Fitzh. Efloign, pl. 110, cites 8. 


[5. In treſpaſs, after a protection allowed for the defendant and Fitzh. EC 
repealed, the plaintiff hath a re-artachment, the attorney of the 1 

— * a 7 . C1 8 
defendant may be eſſoigned. 34 H. 6. 4. per Cur.] Ss. G 


| Br. Efloig a, 
pl. 17. cites S. C. In treſpaſs of battery againſt A. and two others, A. was efſ. izned, and the 
other two antwered ; and lo lee Eiloign in Treſpaſs. Br. Eſſoign, pl. 109. Cites 2 E. 4. 13. 


6. The ſame law is in a re-ſummons in plea of land. 34 H. Br. Efoign, 
6. 4. per Cur. ] pl. 11. eites 


2 _ 5 
Fitzh. Eſſoign, pl. 112. cites S. C. 


[/. No eſſoign lies in any attaint where it does not lie in the fit Per Wang- 
S. : ford, and 
c { ? ö , 
writ, as an appeal of Mayhem. 34 H. 6. 36.] in 
a ourned, 
and the Court ſaid, they would be adviſed if they ſhould adjudge it or not. And fo ſee that in ano- 
ther attaint it lies clearly. Br. Eijvizn, pl. 15. cites 24 H. 6. 36. Tenant cannot be eiſoigned 
in this action after appearance, by the ttatute of W. 1. cap. 41. Br. Efloign, pl. 70. cites 21 Hl. 
6. 42. | 
In attaint the iſſue was joined that they made good oath ; the plaintiff prayed niſi prius immedi- 
ately, and had it, becauſe effoign is ouſted by the ſtatute, fo that the tenant thall not be efloigned, 


br. Eſſoign, pl. 54. cites 21 E. 3. 16, | 


[8. The defendant cannit be eſſoigned in quare impedit, * 22 *Fitzh. Ef- 
E. . . b, 8 ner 22 5 83 b. ſolgn, pl. 23. 
3. 4. b. Contra t 22 E. 3. 7. b.] | cites S. C. 
+ Fitzh. Eſſoign, pl. 34. cites S. C. 


[9. LBut] an eſſoign lies in quare impedit for the plaintiff, * Fitzh. Ef 
14 H. 4. 3. 4. b. e 
tes 8. C.— 

Common Eſſoignu lies. Br. Eſſoign, pl. 6. cites 27 II. 6. 1. 


(to. An eſſoign lies not in an 4%, becauſe delays are ouſted “ Br. Ef. 
* . 2 : {01 1, l. 8. 
here. 85 14 H. 6. 22. b. adjudged. + 22 Atl. 79.] Sn 
: : It lies not 
in affiſe after appearance by the ſtatute of W. 1. 41. Br. Eſſoign, pl. 755. cites 21 H. 6. 2; 


ar PB 


Br. Efloign, pl. 94. cites 21 All. 79, [but it is miſprinted, and ſhould be 22 All. 79. as in Roll.] 


(11. In. writ of entry in nature of an aſſi/e tne tenant may be eſ- * Br. EH 
ſoigned. * 14.H. 6. 22. b. adjudged. Contra + 22 Afl: 79. ] ſoign, pl. $1. 


f 3 . cites S. C.— 
Br. Eſſoign, pl. 94. cites 21 Aff. 79. that it is ſaid there, that in B. R. they do not allow 
eoign for the plaintiff in any aſſiſe, nor tor the tenants in mortdanceſtor, 


[12. An eſſoign lies not in a quem redditum reddit. g H. 6. Br. Efloien, 
CES pl. 127.Citey 


O 3 {13. An 5 


21. b.] 


7 + = 3 _—  - 8 


nr 


177 | Elloign. 


Br. Effoign, [I 3. An — lies for the tenant in aſſiſe of moridancęſtor. 
pl. 94. cites 22 All. 79.0 


21 Aff. 79. 
S. P. [but it ſhould be 22 Afl.] 


Vouchee [ 14. Nor for his vauchee. 22 Aſſ. 79. 

was eſſoign- | 

ed and was quaſhed, And Brooke ſays the reaſon ſeems to be, that it is the ſame perfon and the 
tenant himſeli cannot be eſſoigned. Br. Etloign, pl. 44. cies 21 Aſſ. 79. {and ſo are all the 
editions as to the year; but it ſhould be as in Roll, viz. 22 All. 79. 


It is ſaid, C15. An eſſoign lies not fer the laintiF in aſſiſe of * No. diſ- 
— ſeiſin. 22 Aſſ. 79. nor in mortdanceſtor, 22 All. 79.] 


allow et- 
ſoien for the plaintiff in nul aſſiſe, nor for the tenants in aſſiſe of mortdanceſtor. Br. Efloign, pl, 


94. cites 21 Aft. 79 | but it ſhould be 22 Aff. 79. ] 
by This ſeems milprinted as an abbreviation of (novel), whereas it ſhould he perhaps (nul) for 


Br. (nul), and the Year-book is, viz. in no manner of atlife &c. nor for the tenants in mort- 
r r. And ſays note, that they will allow anche nt in atlite of novel diſſeiſin of 8 days and 
lets. (And nothing elſe is laid there of nove! Giilerfin, ] 


[16. An eſſoign lies in a ſcire facras. 19 H. 6. 


Br. Ffſolga, {17. In aifiſe by two, it the one makes default, nf the other 


a! . 
EE. face a ſummons ad ſegtendum fimul, at the return of this he who 
8. C. 

Fitzh. made the default before cannot be eſſoigned. 10 H. 6. 22. 
Eſſoi Zu, Pl. 
109. Lites S. E. And favs that the eſſoign was quaſhed by gcod advice, and he was ſevered 


by award, quod nota bene, and yet fee tit. Eilo; en in Þ:tchervert the eſſoign allowed at the ſum-' 


mons ad ſequend' fimul, but this ſeems to be in præcipe quod reddat, and not in aſſiſe. Br, Efloign, 
pl 144. cites 10 H. 6. 22. 

Aſſiſe by two who were eff-:gned, and day given over, and the efloign adjudged, and at the 
day the cne came, and the other made default, and writ was prayed de ſummons ad proſequend' 
fmul, and he againſt whom the writ “ iſſued was efloigned, and it was challenged; et non alloca- 
tur ; but the efloign adjudged and adjourned. And ſo fee that upon ſummons ad proſequend' ſimul 
elle zn lies. Br. Eſſoign, pl. 109. cites 45 Aſſ. 2. 

„Thel large and ſmall edition is iſſint) but the other and the Year-book is Coed); 


$2; (18. An eſſoign de mals lecti lies not but in writ of be 


1 19 H. 6. 61. b.) 
Br. Eſſol IT, 
Pl. 65, cices S. C. per Forteſcue. 


[19. By the ſtat. of Weſtm. 2. cap. 17. an eNſoirn is  tolled i in 
a writ of right between two claiming by a dijcent J 


De Servitio Regis. 


Br. Efſoizn, [20. It is not allowable in a guare impedtt, be cauſe lapſe may 
pl. 45. cies incur in the mean time. 14 H. 4.6. * 43 Aſſ. 21. per Thorpe.) | 


14 H. 4. 

12, 13. 

but that is a D. P. 
. Delieorics, pl. 10. cites S. C 

incerti te mporis. 


For this eſſvien has day for a year. Br. Eſſoign, pl. 6. cites 27 H. 5. . 
Keilw. 125. b. in pl. 119. S. P. per Grantham, Caſus 


It lies not [2r. This eſſoign lies not in aſſiſe of novel _ 6 E. 3. 
in 2fliſe. cap. 6, 7. ] 
Br. Eſſoign, 2 


PI. 70. cites 21. H. 6. 42. N 
22. This 
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he 
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for 
ort- 


and 
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end” 
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ght, 
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ought to be in other actions. 


Eſloign. 
22. This eſſoign lies not in an attaiut, for it is tolled by 
the 5 E. 3. cap. 6. & 7. becauſe of the long delay ariſing there- 


by.] 
Any Aſſoign. 


23. If a man ſues a ſcire ſacias out of a fine, and while that 
is depending ſues a writ of e/trepement, no eſſoign lies in this 


writ of eſtrepement, 27 E. 3. 80. b. 


24. Meſtm. 2. 13 E. 1. cap. 12. In au appcal of death, the ap- 


pealer ſhall not be efſorgned, 


of a man ought to have convenient expedition, and not to be detained in priſon, or to live under the in- 
tomy of a murtherer longer than there is cauſe, and this ſtatute was chiefly intended for the beneut 


ot the defendant, 2 Inſt. 337. 


25. In juris «trum the tenant ſhall not have efſoign after ap- 
pearanee ; for the ſtatute cujis ir. Br. Eſſoign, pl. 88. cites 6 
All. 3. 


not coming of the juſtices, by which re attachment was ſued, and 
re-ſummons againſt the jurors, and at the day the plaintiff caſt ef 
forgn, and it was adjudged and adjourned upon argument; for 
this re-attachment is as a new original, and yet the plaintiff had 
appeared and pleaded to the aſſiſe before. Br. Eſſoign, pl. 24. 
cites 44 Es 3.5» | 

27. Where it dies not lie upon the original, it does not lie upon 
the proceſs. Br. Eſſoign, pl. 106. cites 5 E. 4. 70. 

28. Eſſoign de ſervitio Regis does not lie upon bill againſt one 
in cuſtodia mareſchallt ; for he ſhall not only be intended always in 
priſon &c. but upon bill there is no day certain as from 15 days 
to 15 days as in actions perſonal, nor as in pleas of land, and 
therefore there cannot be adjournment to any day certain as there 
See Br. Eſſoign, pl. 106. cites 
5 E. 4. 70. 

29. Eſſoign [of a voyage] tmawards the Holy Land does not lie in 
Jure impedit by reaſon of lapſe, becauſe this eſſoign gives day 
for a year. Br. Eſſoign, pl. 6. cites 27 II. 6. 1, 

30. Where the proceſs is by ſummons and re-ſummons, eſſoign lies, 
per Widelade. Br. Eſſoign, pl. 15. cites 34 H. 6. 36. 

31. Scire factas to execute annuity, the parſon pleaded that he 
found the church diſcharged, and prayed in aid of the patron, and had 
it, and at the day of the ſummons returned the patron was o/foigned, 
and per omnes the eſſoign does not lie, becauſe delays are onjted in 
ire facias, and this as well againſi thoſe who come a latere, as again/? 
_ who are parties; quod nota. Br. Eſſoign, pl. 103. cites 
2 H. 7. 10, 11. | 


32 Only common eſſoigns are allowed in 4aver, but not effoigns 


de fervitio Regis, and the rather becauſe the nt. 12 E. 2. which 
provides quod non jacet eſſonium in breve de dote has a reaſon 


Q 4 Viz. 


26. In afſiſe of novel diſſeiſm the para was put without day by 


＋ 177 


Br. Tſſoign, 
pl. 70. S. P. 
cites 21 H. 


6. 42, 


L 178 ] 
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the death 


S. P. Br. Ef. 
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135. cites 39 
H. 6. o. and 
yet the aid 
lies well. 
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viz. Quia videtur deceptio & prorogatio juris, and this properly to 
be intended of an eſſoign of the ſervice of the King which is a 
delay and prorogation of right for a year; reſolved. 9 Rep. 15. 
b. Hill. 18 Eliz. Bedingfield's Caſe. | 
Ibid, in 33. The Court was unanimouſly of opinion that a corporation 
dite F. e:“ aggregate were not intitled to an eſſoign in a perſonal action. And 
Geo. 2. Peter it Was ſaid, that no eſſoign lies in any perſonal action whatſoever, 
v. Resiner, nor even where a peer or member of parliament is party. Caſcs 


— of Pract. in C. B. 8. Hill. 12 Ann. Symmons v. Totnefs 
diſcharged, (Mayor of). 

becauſe it 

Was a perſcnal action. 


79 ] (R) At what Time it may be. 
[r. . common law in a treſpaſs the plaintiff might be eſſoigned 
| 1 after every appearance. 11 H. 6. 31. 

2. But otherwiſe it is in a replevin, becauſe the plaintiff may 


be defendant in this. 11 Hf. 6. 3r.] 


f Br. -2 At common law it lay after every meſue appearance. * 21 E. 
oign, pl. 

1 16. b. 11 H. 6. 31.0 

SS. but wo. 

not S. P,———Fitzh. Eſſoign, pl. 121. cites S. C. & S. P. by Brian. 


Br. Eſſoign, [ 4. The eſſoign lies after every appearance in an annuity, 2 
pl. 31. cites H ] 

„ 

Fitzh. Eſ- 


ſoign, pl. 131. cites 8. C. 


And thouch [g. In an annuity againſt parſon, after the prayees in aid are 
rege fa  efſoigned, at another day the attorney of the defendant may be eſ- 


was chal- : 

lenged be- ſoigned, 2 H. 4 4. 

cauſe it was 

after appearance, yet the eſſoign was allowed; for if the defendant makes default at any day after 
appearance the plaintiff ſhall recover the annuity, Br. Eſſoign, pl. 31. cites S. C. Fitzh. 


Effoign, pl. 131. cites S. C. 


Br. Effoien, [G. After a venire facias awarded againſt an infant to be viewed 
pl. 20. cites here the iſſue is on the infancy; or after the guardian is com- 


S. C. per 6 . . : 
1 manded to bring the infant into Crurt to be viewed, the infant can- 


Firzh. Eſ- not be eſſoigned. 41 E. 3. 29.] 
ſoign, pl. | 
146. cites S. C. 


Br. Efloign, [7 In debt defendant came by capias, and waged law, and 


Cg found mainpriſe, at the day which he had to perform his law ks 
fays,thatthis Cannot be eſſoigned. 44 FC. 3. 12.] 

it ſeem 13 | 8 

by reaſon of the mainpriſe; ſor 4 H. 6. 8. is, that he that is by mainpriſe is in a manner in priſon 
and there fore is preſent and cannot be efſvigned, ———F.tz, Effoign, pl. 159. cites S. C. 


Fitan, El. [S. On the exigert returned in debt the plaintiff may be eſ- 
| ſoigned. 
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may be efloizned. 3 H. 4. 15. b.] 


not lie außen the iſſue for the damages; quod nota. Br. Eft 
pl. 72. Cites 24 E. 3. 25, 26. 53. 


Eſloign. 179 
ſoigned. 45 E. 3. 10. b. But he ſhall render himſelf before the ſoign, pl. 


ISF. CITES 
return. ] 8 


The defendant came in by ſuperſedeas upon mainpriſe, and at the day of return of the exigeat 
the plaintiff was eſſoigned, and the defendant had idem dies without mainprileg quod nota. Br, 
Eſſoign, pl. 127. Cites S. C. S. P. Br. Eſſoign, pl. 130. cites 38 E. 3. 18. 


[9. At the return of a ſummons ad warrantizandum the vouchee Br. Efloign, 


may be eſſoigned before entry in the warranty, yet he is not party 4 2 cite 
before. 45 E. 3. 24. b. Fitzh. Ef- 
ſolgu, pl. 


G7. cites 23 Aff, 15. which is the S. P. and ſeemsto be S. C. with 45 E. 3. 24. b. 


(to. After demurrer on the day of the adjournment defendant Notwith- 
| ſtanding the 
King was 

i plaintiff. 
Br. Eſſoign, pl. 33. cites S. C.-——Fitzh. Eſſoign, pl. 133. cites S. C. 
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[11. At the fourth day it ſhall be adjudged and adjourned. _ EfToigng 
18 E. 4. 4. b.] | bes 
12. In attaint the plaintiff caſ? eſſeign after appearance, and the 
efloign was adjudged for the plaintiff by award; quod nota ; for 
the ſtatute Weſtm. 2. cap. 30. ſpears only of aſſiſe. Br. Eſſoign, 


Adjudged [at what Time it may be. 


pl. 91. cites 16 Aff. 10. | 


13. Attaint upon verdict in mortdanceſtor, the plaintiff was 
eſſoigned after appearance, ard it was guaſhed by the ſlatute Weſtm. 
1. cap. 41. Br. Eſſoign, pl. 96. cites 26 All. 25. | 

14. Guardian was reſuminined at the ſuit of the heir of the plain- 
tiff again/t the defendant, whs died, and after [ reſummions] was ſued 
againſt the executors of the defendant, wha pleaded that plene admi- 
m/iravit, by which it was awarded that the plaintiff recover the 
ward, and by this award the defendant cannot be eſſoigned at 
the venire facias upon this iflue, becauſe this iſſue is taken for the 
damages and not for the principal; for judgment was given upon 
the principal before, and therefore after ſuch judgment e Laden 


Su, 


15. In attaint proceſs continued till the habeas corpus returnable 


15 Paſch. at which day the plaintiff did not come but efſiign was 


caſt for him, and was challenged inaſmuch as the ſtatute is, that af- 


ter appearance in Court no efſoign ſhall be allowed in attaint any more 
than in aſſiſe. Finch. ſaid, the /latute is intended in plea perſonal, 
and not in plea real, and this attaint is founded upon formedon, 
and after the prior demandant was eſſoigned de ſervitis Regis; but 
Knivet faid, this does not lie any more than the other efloign ; 
per Green J. the //atute, that eſſoign does not lie in aſſiſe after 
appearance, is intended the common eſſoign; for in mortdanceſtor 
after appearance the demandant may be eſſoigned de ſervitio Re- 
Zis, and after the plaintiff appeared by attorney of his own 3 

| will ; 
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will; but Green ſaid, that they might well have adjudged and 
adjourned the efioign. Br. Eſſoign, pl. gg. cites 34 Afl. 6. 

16. In ceſinage the tenant pleaded to iſſue by attorney, and the tenant 
was eſſs:gned, and therefore ill, becauſe he had attorney in Court, 


and after the roll made mention that the attorney was c//nigned after - my 
| the iſſue, and therefore weil, Br. Eltoign, pl. 125. cites 40 E. 
1 3. 34. . „ | | | mY 
z 17. In aſſiſe of xuſance the parties had the wie, and after the + 1 
'Y View e ſoig ned, and at the day of eſſoign made default &c. and fo 1 
1 ſee Eſſoign after View in Aſſiſe of Nuſance. Br. Eſſoign, pl. 22. de c 
1 Cites 42 E. 3. 9. 
{ 18. In præcipe quod reddat the teran! 71m ns” bis ley gager of | 
6 nen-ſummons, and had day &c. at which dan the wemandant was tho 
i ig ned, and had day &c. at whiocß , effoigned, [ 
1 and at the next day performed his law; quoi nom. Br. Eſſoign, day 
7 pl. 140. cites 44 E. 3. 38. | 
4 109. At the day of impariance the plaintiff Hal nat be eſſoigned; 
1 for as the defendant hall be condemned by his default if he docs not : 5 r 
appear at the day of imparlance, fo ball the plaintiff be nonſuit it I 
he does not appear at the day of imparlance; per Cur. Er. Ei- Con 
ſoign, pl. 121. cites 11 H. 6. 31. C 
5 20. In treſpaſs the ſheriff returned the defendant attached by 20 th 
oy ſheep, price 205. and at the day the defendant was efſ9igned, and 4 9 
br per judicium it lies well. Br. Eſſoign, pl. 13. cites 34 H. 6. 28. 9 
| F 181 ] 21. In quare impedit a man may be eſſoigned in any action in AF 
S. C. cited which eſſo:gn lies before that the writ original be returned; quod 
| eee nota; and yet no ſuit is depending till the writ be returned, Br 
c Hill. 16 Jac. Eſſoign, pl. 107. cites 2 E. 4. 11. | [6 
0 in the Cale | ed, it 
ef Egerton v. Egerton. 1ſt d. 
| | the te 
22. An effoign caſt was reſol ved not allowable, becauſe the ap- 
pearance by their attorney was entered and recorded; and if an eſ- 2 
ſoign would lie it ſhould be as well caſt for the attorney as for clerk, 
4 the tenants ; and when an appearance by their attorney 1s re- be eil 
5 corded, they cannot at the ſame time be eſſoigned. Cro. C. 511. 
4 pl. 5. Mich. 14 Car. B. R. The King v. Dreidon. n 
1 23. An eſſoign after appearance is abſurd, but that cannet le = and 
21 


effiened for error, becauſe it is only dilatory, and the granting 2 
dilatory when it ought not to be granted is no error; but 15 
otherwiſe to deny it when it is grantable. Carth. 173. Hill. 2 & 3 & 
W. & M. in B. R. in Caſe of Clobery v. Exon (Biſhopj. i 

24. Eſſoign may be caſt at any time before a ne recitiatur entered. bs 23755 


Ld. Raym, Rep. 79. Paſch. 8 W. 3. Burghill v. Gibbons. ks: 


ſance a) 
day ; 
«ay in 
QUtorney 
ſeiſin Of 
be there 


Fan 2 2 2. 9% * 
9 my „ . 


(S) At 


tercd. 
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(8) At what Time it may be caſt. 


DI. THE eſſoign for the demandant ought to be caſt the firſt * Fitzh. Ef- 
day of the four ; for it lies not after the firſt day, be- — 


cauſe he was demandable the firſt day. * 12 H. 4. 24. b. Curia. 8. C. 


+ 18 E. 4. 4. b. | 3 


every action, or otherwiſe it does not lie if exception be taken, but if exception be not taken it may 


be caſt at the 4th day. Br, Effoign, pl. 112. cites S. C. 


[2. The eſſoign lies nt for the demandant at the 4th day, al- 
though he be demanded. IO H. 6. 3. b.] — 
3. But by aſſent of the parties it may be caſt on the 2d or 4th Fol. 823. 
day. 18 E. 4. 4. b. . 3 


Br. Eſſoign, 
pl. 112. cites S. C. but ſpeaks only of exception taken or not, and ſays nothing of aſſent. 


C4. But the tenant may be eſſoigned at the 4th day, becauſe there 
is no neceſſity to appear before the 4th day. Vide 12 H. 4. 25. 
Contra 10 H. 6. 3. b.} | h 
C5. But if eſſoign de ſervice le Roy be caſt for the tenant the 1/4 Br. Eſſoign, 


day, where there is no ſuch in rerum natura, which is not good, at BG 


) S. C. but 

the 4th day another eſſoign cannot be caſt by another by him. not S. P. 

2 H. 4. 24. Quz — 
1 4. 24. Quære rationem. ] Efloign, pL. 


140. cites S. C. 


(6. In a formeden if an eſſoign be net caſt the 1/7 day and record- Br. Eſſoign, 


. . I. 45. cl 
ed, it cannot be caſt afterwards, for the tenant is demandable the 5 He 


it day, but no judgment lies on the default till the 4th day, and yet Puh. Er- 
the tenant need not to appear till the 4th day. 12 Hf. 4. 24.] bien, pl. 


140. Cites 


(7- In annuity againſt a parſon, the ſheriff returns that he is a 182 J 
clerk, upon which a venire factas iſſues to the ſheriff ; he cannot Ty Ef. 
f f > oign, pl. 
be eſſoigned at the return of it. 38 E, 3. 21. b. but quzre.] 1% 


| f S. C. 
Venire facias clericum was returned ſerved, and the defendant was demanded, and eſloizn was caſt for 


him and quaſked ; for the ſtatute of challenging eſſoign is ouſted in this caſe. Br. Eſſoign, pl. 69. 
eites 21 H. 6. 17. 


8. In attaint at the ade day after the firſt day the tenant was eſ- 


foigned, and the efſvign quaſhed. Br. Efloign, pl. 88. cites 6 Afl. 3. 


9. At the common law in attaint the tenant at the firſt day may 
be eſſoigned. Br. Ibid. 


10. in præcipe quod reddat, the Abbot of B. demanded conu- 


ſance after that the tenant had made attorney in Banco, and at the 


day in franchiſe the tenant himſelf was eſſoigned where he had made 
attorney, this etloign is not good, and therefore they ought to award 


ſeiſin of the land or petit cape ; per Seton. The reaton ſeems to 
be there, becauſe the party ought to have ſued re ſummons in 


this 


bong PPP f 
9 - eee. 9 


3 > 17) 
Le cs 
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this caſe, quzre ; for it was not adjudged in that point. Br. Per- 
emptory, pl. 51. cites 21 E. 3. 61. 2 
11. Pracipe quod reddat by two demandants againſt one tenant, 


and at the fir/t day the demandants were cſſoigned, and at the ſ-cond | 


day the tenant was eigne, and at the third day the tenant demand- 
ed the view, and had it, and at the day after the demandants were 5 
foigned, and at the next day after this the tenant was eſjotgned, and io 
ſee that the tenant himſelt who demanded the view in perſon, may 
be eſſoigned upon the view, quod nota ; for per Priſot, the tenhant 
nray be eſſoigned after any att done by him, viz. at the next day after 
ſuch act done, quod tota Curia conceflit, but at the ſecond day after 
the view he ſhall not be M igned]; contra at the firſt day, quod nota, 
tit. Efloign in Fitzherbert 117. and therefore here the tenant was 
ouſted of the eſſoign at the ſecond day. Br. Eſſoign, pl. 117. 
cites 39 H. 6. 28, 29. | 12 
Fitzh. Ef- 12. The demandant or tenant in præcipe quod reddat may be 
2 ig ned the fourth day, and any day before the fourth day, notwith- 
3. C. ſtanding any challenge by his adverſary. but in writ judicial out of 
Hutt. 28. C. B. the defendant hall caſt eſſaign the fir/t day only, and not other- 
rei any challenge be taken, per Brian. Br. Eſſoign, pl. 141. 


Jac. S. C. k 
cited per Cites 2 H. 7. 4. 
Curiam in 

Cate ot Egerton v. Egerton. 


13. An eſſoign ought to be caſt the fir day that the writ is re- 
turned, notwithſtanding that the writ be not put in till the quarto 
die poſt, Per Montague, and affirmed by the other Juſtices, 
Dal. 3. pl. 2. Paſch. 3 E. 6. Anon. 


Tf the ef- 14. If an eſſoign be not taken the fir/i day, it ſhall never after | 
forgn % no be taken, Per tot. Cur. Godb. 236. pl. 327. Mich. 11 Jac, 
the retun C. B. in Vaughan's Caſe. | 


of the writ 
it ought not to be at all; for all writs come in by poſt diem; per Warburton. Hutt. 28. HII. 
16 Jac. in Cafe of Egerton v. Egerton. 


If the writ 15. In dower the tenant at the day of the gn did not caft any 
mne dine fſoign, and the demandant entered her exception. The writ 1s nit 
8 then returned. Upon motion that the tenant may be eſſoigned, 
zfrer, row notwithſtanding the exception, it was reſolved that he might, 
* though the writ was not returned, and cites 2 E. 4. 11. 21 E. 
waived; 4. 7, 8. 3 E. ©. 1. that an eſſoign may be before the writ be re- 
tor he that turned, and the 2 H. 7. 4. is there cited, in which a difference. is 
enters die taken between an original and judicial writ, and ſaid, that in the 
L 183 } firſt the eſſoign lies at any time before the fourth day, but in the 
exception writ of execution the eſſoign muſt be the firſt day, or not at all. 


ouehtto HHutt. 28. Hill. 16 Jac. Egerton v. Egerton. 


procure the 
re urn of 


the writ, and though the writ which is afterwards returned ſhall have relation to the day of the re- 


turn, yet the exception once avoided by the not returning it is not made good afterwards, and in ſuch 
caſe efloizn ſhall be allowed betore the return of the writ, though it be after the day of the eſſoigus; 
ard ſo is the courſe of the Court, Litt. Rep. 185. Mich, 4 Car. C. B. Anon. 
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(T) At what Time it lies. 


['1, IF he in reverſian prays to be received for default of the leſ- Fitzh. EL. 
ſce, and the receipt is ccunterpleaded, he ſhall not be efſhizned 1 P - 2 
before this is tried, becauſe he is not a party before. 17 E. 3. 38.] —8. P. Kr. 
Efloiga, 
pl. 68, cites 21 H. 6. 14. that it was ſaid accordingly in the time of H. 3. in which caſe the efloign 
was quaihed; for he was not admitted, nor is ig party till he be received. 


[2. But after the reſceit he may be eſſoigned. 17 E. 3. 38. b.] Fitch. EC. 
Y | | loign, pl. 2. 
3 is | cites S. C. 
3. A prayee in aid may be eſſoigned at the return of the ſum- * Fitzh. 
. 3 3 4 Eſſoign, pl. 
ms before he joins in aid. * 1 f. 6. 3. b. + 3 H. 6. 30. b.) bo 
S. G 
Protection, pl. 2. cites S. C. Br. Effoizn, pl. 12. S. P. cites 34 H. 6. 16. 
Fſioien de ſervitio Regis does not lie for the prayee in aid to be received till he be received in ſaa. 
Br. Eiſoign, pl. 48. cites 5 H. 5. 11. 


4. [Se] a vauchee may be eſſoigned at the return of the ſum- Br. Protec= 
mons ad warrantizandum before the entry into the warranty, for cr 1 
. . ? * „ 86 — 
the demandant has made him privy by grant of the voucher. 3 H. Fitch. Pro- 
6. 30. ] tection. Pi. 
hy 2. cites 8. C. 
In præcipe quod reddat the tenant vouch'd, and at the ſummons ad warrant” returned ſerved th> 
vouchee was effoigned, and the tenant made detault, and the demandant appeared, and the ef 
foigner praved that the default of the tenant be recorded, and that he be diſcharged, and the de- 
mardant would not hold him to the default; per Finch, it the vouchee was in proper perion, or by 
attorney, it is reaſon that the tenant be demanded, but not as here. And the proceſs was relpited, 
and after the vouchee appeared, and the other not, & idem dies was given to him who appeared, and 
the eſloign ſtood for the other, and at the day he who now appears cannot be effoigned, and ſo in- 
anite. Br. Eſſoign, pl. 26. cites 44 E. 3. 38. 


[5. But if the writ be returned tarde he cannot be efloigned, Br. Eifoign, 


3 5 - C J. 9. 1 
becauſe he is not ſummoned. 39 E. 3. 28.) 8 
Fitzh. EC 


ſoign, pl. 144. cites S. C. If a ſormedon be returned tarde, and the demandant ſues an alias 

lummons, there ought to be nine returns between the teite and the return. And ;f the tenant is 

eſſoigned upon return of the tarde, the tenant may not be ciloigned, for he ſhall have no day ia 

Court, by this return. Note, in the alias ſummoneas ſhall be the words ſi demand” fecer” te ſecur? 

” clamore. proſequendo, except there are lureties tuund in Bank. D. 252, a. pl. 94. Paſch. 8 Elie, 
non, 


(6. In formedsn againſt baron and feme, baron makes default at niſi — is _ 
prius, and before the day in bank the King dies, by which it was 009, 
diſcontinued ; if @ reſurmmons be ſued againſt baron and teme they held that the 


cannot be eſſoigned. 11 H. 6. 6.] | effoign did 

not lic, and 
that therefore it ſeems that this was a ſpecial re- ſummons which revived the plea, as it was the laik 
dey in Court, Quzre the reaſon ; for it is only a thort note. Br. Effoign, pl. $4. cites S. . 


[7. After iſſue joined and a wvernire facias abated on return of L 184 J 


the new venire facias the defendant may be eſſoigned, though it Though this 


be 


— ],, 
i „ > » 


184 Eſſoign. 


de the ſecond be not the firſt day after the parties have pleaded to the inqueſt, 


venire ta- - 21 E. 3. 38. b. adjudged.] | 


clas, and | 
the reaſon | | | 
ſeems to be, becauſe that which was abated was as none. Br. Eſſoign, pl. 58. cites S. C. 

Hobart Ch. J. ſaid, that the ſtatute of Marlbridge gave not any efloign, but only did reſtraig 
eſſoigns; and theretore in real actions the ſame is left as it was at the common law, and by the 
common law the tenant might be eſſoigned after iflue joined. Godb. 236. pl. 327. Mich. 11 
Jac. C. B. in Vaughan's Caſe. 


*S.P. Br. [S. After & iſſue joined and a + venire facias returned the defen- 
8 dant may be eſſoigned. 7 H. 6. 17.] 


4 H. 6. 16. c n 8 
— after iſſue joined the tenant may be eſſoigned at the firſt day if he be party to the iſſue.— Br. 


Eſſoign, pl. 61. cites 7 H. 6. 14. S. P. [pl. 22. and Roll ſeems miſprinted, 17) for (14). 

+ S. P. Br. Effoizn, pl. 106. cites 5 E. 4. 70. In formedon the tenant pleaded nontenure, 
and ſo to iflue, and at the day the tenant pleaded that the demandant had entered after the laſt con- 
tinuance, and the demandant e contra, and at the day of venire facias returned, the tenant caſt eſſoign. 
Caundiſh faid, The eſſoign does not lie, for this is no iſſue; for when the tenant pleaded non- 
tenure, the demandant cannot enter upon him who is no tenaat, but Strange contra; for the te nant 
may purchaſe the land after the plea pleaded, and then may the demandant enter upon him, and ſo 
the effoign was allowed. Br. Eſſoign, pl. 61. cites 7 H. 6. 14. | 


Br: Effoign, [. After iſſue, and iſſues returned againſt the jurors upon the 


1 d:ftringas, and an alias prayed with a niſi prius, the defendant can- 
protection not be eſſoigned in ſervice le Roy, becauſe it is only the ſuggeſtion 


lies atthat of the party. 3 H. 6. 55. b.] 


day; for 
there the King himſelf by his writing under his ſeal certifies that he is in his ſervice; note the diver- 


faty, for the one is more authentick than the other. | 

Entry in nature of aſſiſe, the parol was without day by protection after iſſue, and nifi prius, and 
the demandant ſued re-ſummons, and the tenant caſt eſloizn. Portman ſaid, The tenant has at- 
torney in Court &, But Forteſcue faid, He is removed, and ſo it was entered in the Roll that he 
was removed by writ ; and fo tee that the attorney had remained at the re-ſummons if he had not 
been removed. Portman fail, Yet the eſſoign does not lie; for the re-ſummons is to revive it in 
the ſame plight that it was | when it was] put fine die, which was at the day of the petit cape re- 
turned, at which day eiloign does not lie, But Forteſcue ſaid, that yet the eſſoign lies; for upon 
re-ſummons if the tenant makes default, grand cape ſhall iſſue, notwithſtanding that petit cape was 
awarded upon the firft record. Br. Eſſoign, pl. 66. cites 19 H. 6. 57. 

If the parol be pat without day at the diſtringas juratores returned after iſſue by protection &c. 
vet upon the re-ſummons the tenant may be eiſoigned, and yet upon the firſt record he could not have 


deen eſſolgned. Per Paiton. Ibid. 


{10. In replevin the plaintiff may be eſſoigned after iſſue joined, 
and on the habeas corpora. 11 H. 6. 31. b.] | 
Br. Effoiznz [II. In aſſiſe by two upon default of one, if the other ſue ſum- 


L 144. , . b 
3 C. Mons ad ſequendum ſimul againſt him, he cannot be eſſoigned at 
—Fizzh. the return of it. 10 H. 6. 22. ] 

Eiſozgn, 


Pl. 199. cites S. C. 


7 


Br. Eſſoigu, (12, At the petit cape returned, an eſſoign lies not for the tenant, 


Pw | 19 H. 6. 57. b.] 


* 


Portman, and S. C. 


Br. Effoign, [I 3. But if at the return of the petit cope a protection be caſt 


= for the tenant, and afterwards it is repealed and a reſummons ſued, 


Fitzh. Ef. now the tenant may be eſſoigned. 19 H. 6. 57. b.] 


ſoiga, pl. 
105. cites S. C. 


See the notes at pl. 9. ſupra. 
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Eſſoign 


ſoign, pl. 138. cites S. C. 


| ber An eſſoign de ſervice & Rey lies not after another eſſoign Br. Efloign, 
ae | 


Eſſoign. 185 


Eſſoign aſter Eſſoign. 


14. A common eſſaigu lies not immediately after another common “ Br. _ 
FED b $f oign, pl. 
e/ſoign. * 12 Hf. 4. 14. f 4 H. 6. 6. b.] = 5 
| S.C. per 
Hull. Fitzh. Eſſoign, pl. 138. cites S. C.—-—— Br. Ibid. pl. 49. S. P. cites 9 H. 5. 5. 
+ Br. Eſſoign, pl. 73. cites S. C. Fitzh, Eſſoign, pl. 91. cites S. C. 


[15. Eſſoign de ſervice le Ray lies not immediately after a com- Br. Eſſoign, 
mon eſſoign. 12 H. 4. 14. contra.) pl. 42. cites 


S. C.— 

; Fitzh. Eſ- 
After common eſſoign an eſſoign de ſervitio Regis lies infinite. Br, 
Eſſoign, pl. 49. cites 9 H. 5. 5. per Strange. ? | 


[16. A common efſorgn lies not immediately after eſſoign de ſer- — 


Fol. 825. 
dicele Roy, 12 Hñ. 4. 14. contra. ] DES ns 


Br. Eſſoign, pl. 42. cites S. C,—Fitzh. Eſſoign, pl. 138. cites S. C. 


2 * 8 pl. 42. S. P. 
ervice le Roy immediately. 12 H. 4. 14.) per Hull, 
| | cites S. C. 
here the firſt eſſoigner of the ſervice of the King at the grand cape returned did not appear 
at the 4th day, another efloigner of the ſervice of the King cannot be received after; but common 3 
eſſoign may be amended in divers caſes, and therefore the Court awarded, that demandant recover 


lan of the land, Quod nota, Br. Eſſoign, pl. 44- cites 12 H. 4. 24. 


[18. Eſſoign de ſervice le Roy lies not after eſſoign de ſervice Fitzh. Ef- 
le Roy, if the fiiſt be nat warranted, 00 E. 3. — 
I a J. S. brought 
writ of right againſt C. who faid that ſhe held for life the reverſion to R. and his feme. and prayed 
aid of them, and had it, and ſummons awarded, and at the day the tenant was effoigned, and at the 
day of the return of this | the baron] was effoigned, and at the day of this returned, ¶ the baron] was 
eſſoigned, de ſervitio Regis, and at the day of this he] did not bring his warrant, and at this day the 
teme was eſſoigned de fervitio Regis, and it was allowed. Nota. Br. Effoign, pl. 5 3. cites 21 E. 
3 IJ» ] 


[19. After proceſs intermediate a man may be efloigned after an Br. Eſſoign, 
eſloign, 12 H. 4. 14.] E 
20. As if a man be eſſvigned at the firſt day, if he comes after the © 
«az, he may be efſoigned again. 12 Hf. 4. 14.] | 
(21. If a man be #fſorgned de ſervice le Roy, and afterwards * Fitth. 


caſts a protection, if a reſummons be ſued, he may be effoigned of a — " 
common eſſoign; for though the reſummons receives the firſt plea S. G. — 
a to ſome reſpects, yet here the reſummons is an intermediate pro- s re- 
6086. 1 2 um mons 
fs 12 H. 4. 14. Vide+1H.6. 6] eee, 
| revive all 
which was done before, but the original; for per Thirn. upon the default thereupon lies grand cape 
pon the re-ſummons, and not petit cape. Br. Effoign, pl. 42. cites S. C.— And grand cape 
hall ifſue notwithſtanding petit cape was awarded upon the firſt record per Forteſcue, Br. Ibid. pl. 
66. cites 19 H. 6. 57. | 
+ Br. Efloign, pl. 84. cites S. C. but not S. P. 


Fitzh. Effoign, pl. go. cites S. C. 


[22, The ſame law is if the parol be tut fine die fer any other 
cauſe. 17 E. 3. 3.) | | 
— 2 0 (23. In 


* 


Eſſoign. 


[23. In a pla an eſſoign de ſervice l. Roy may be calt by inter- 


185 4 


We ce mediate proceſs after another eſſoign de ſervice. 12 H. 4. 14.] 
S. P. by Hull. | ; | | 
180 


Br. Eſſoien-. [ 24. If a man he ¶MHigned de ſervice le Roy, and afterwards male; 


pl. 4- default on a petit cape returned, he may be eſſoigned de fervice 


S. C.— 
Firzh. El- 
ſoign, pl. 

135. cites S. . 


le Roy. 12 Hf. 4. 15. 


Hob. 45. 25. Ina HHrmedon enreverter, if the tenant he cfſvigned aftervieti, 


25 \% F — et . t 4 1 1 : 
pl. 52. S. C. and afterwards pleads in abatement of the writ, and after ward: 


—- Brownl. : 5 + 2 
254.5 C. Douc hes two, viz. A. and B. of which A. is afterwards e ſbig nei, and 
adjudged then B. and the ſame day given tu the demandant tenant and voucher, and 
eat the laſt day of the eſſoign 42th vouchers appear, and on the fan 

Win. 24. at the ja ay O t. e clioign e Dο&Muhees appear, and on t e me 
S. C. cites day the tenant caſts an efſaign for him and his attorney; this eſhign 


per Cur. , lies for the tenant, for though the tenant had an e/j5:71 before, it 10a; 


Lo N in another reſpect, ſcilicet, between him and the demandant. But 
& N. in now it is in another degree and order of plea, that is, between him and 
C. B.—— the other vouchee, who never being entered in the warranty might 
5 rae either vouch himſelf or the tenant. But if he had been actual, 
due ten ant entered into the warranty, then he could not at any other time be eg u- 
was ef- ell, nor the tenant who had ended with the vouchee, and was likewiſe 


ſoigned, and barred of pleading againſt the demandant, becauſe his plea was put 


atter vouch- , 
ed, aud the in the mouth of the vouchee. Hobart's Reports, 46 between 


vyouchee was Earl of Canrictard and Lord Viſcount Lifle adjudged. Contra 3 
effoigned, H. 7. 13.4 


and at the 

day the | 

tenant was effoigned, and the opinion of the Court was, that it does not lie, and it was ſaid that i: 
has been 2djudged, that at the day of the grand cape ad valent. returned, where the vouchee makes 
default when the tenant has been eſſoigned, that it ſhall be adjudged, and not adjourned, to the intent 
that the demandant ſhall have judgment againſt the tenant to recover, and he over in value, and all the 
Court agreed to it, becauſe it is for the advantage of the demandant to have his judgment, but contra in 
the principal caſe; for thete it is delay to the demandant. Br. Efloign, pl. 104. cites 3 H. 7. 13. 
Fitzh. Effoign, pl. 125. cites S. C. 

In formedon the tenant vouched, and proceſs continued till the vouchee appeared ready to enter 
into the warranty, and at this day the tenant was eſſoigned, and the eſſoign adjudged and adjourned ; 
for it may be that he who appears as vouchee is not the fame perſon who was vouched. Br. Effoign, 
pl. 71. cites 22 H. 6. 3. Hob. 46. pl. 52. in Caſe of Clanrickard v. Liſle. S. C. cited per Cur, 
and that 5 E. 3. Eſſeign <4. is the like, where the firſt vouchee was effoigned after an efloign of i: 
vouchee ; and 13 E. 3. Eſſoign 6. and that a roll of the book of 22 H. 6. which is the very Cale with 
the principal Caſe was found according to the book between CxuLlLarnd MANSEZELII. Mich, 27: 
H. 6. in the Eſſoign Roll. And fo Hill, 34 H. 6. between BELenaAve and HarDiNG and divers 
ethers, but the book of 3 H. 7. was not warranted by any z0ll; for Hobart Ch. J. ſaid he had cauſed 


it to be ſearched, 


This ſtatute 
extends not 
to a demur- 


26. 52 H. 3. cap. 3. Enacts that after a man has put himſc!f 
upon an inqueſt he ſhall have but one eſſoign or one default; ſo that if 
he come net at the day given him by the eſſoign, or make default the 


rer in law. 

2 Inſt. 126. ſecond day, the ingue/? ſhall be taken by his default; * and if ſuch in- 
of + oy queſt be taken in the county before the ſheriff or coroners, it all b 
cuſtom of returned upon the King's Tuſltices at a certain day; and if the part) 
Londin was drfendant come not at that day, upon his default another day ſhall bt 
Ew” afigned. Aud it fall be commanded to the fheriff, that he cauſe him 


theplaiatif; f came to hear the judgment if hs will according to the inqueſt ; 4 
| | | 20 hic 
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Elloign. 


which day if he come not, upon his default they ſhall proceed to judg- 


this iſſue 
mall not be 
tried by in- 
queſt but by 
the certifi- 
cate of the mayor by the mouth of the recorder. Proceſs iſſued to the mayor to certify, at which day 
the detendant prayed to be eſſoigned, and ſo he was by the opinion of the whole Court; tor this was 
not a trial per Patriam. 2 Inft. 126. | | 

Effoign here is taken for a common ef/cign, and extendeth not to the eſſoign de ſervitio Regis &. 
2 Inſt. 126. 

This att reſtrains delays, and therefore is to be underſtood where an eſſoign does lie, and gives not 
any where none was be fore; ard therefore atter iſſue in a ſci. fac. the defendant ſhall not be eiſoigned. 


ment. Iu like manner it ſhall be done, if he come not at the day given 
undo him by his efſorgn. | | 


2 Inſt, 126. 

But if there are divers tenants in a præcipe, or divers defendants in a perſonal action, [ 18 ] 
though in law they are but one tenant, or one defendant, y<t each of them ſhall have one 7 
efloign. 2 Inſt. 126. | 

* The meaning of this clauſe is, that f after iſſue joined in a baſe Court the defendant hath 
had his eſſoign, yet if the plea be removed before the King's juſtices, he ſhall have another 
etloign be fore the juſtices; for the proceeding in the baſe Court is not of record above. 2 laſt, 
127. cap. 13; | 


27. 13 E. 1. cap. 27. After ſuch time as any has put himſelf upon This act is to 
1 E Il] Jewell at . Liv. but 7 be intended 
inqueſt, one efſoign fhall be allowed at the next day, but at the other 
days the taking of the inqueſt ſhall nit be delayed by efſotgns, whether 
he were eſſaigned before or no. Neither jhall any eſſoign be all;wwed of « common 


1 7 . . 8 5 n 
&jter day given prece partium, nor Where the parties conjent to coin L 2 
5 5 E ye . . $4 4% JS 4 3 
without Sign. 1oigu de ſer- 


for that he may cat when he will. 2 Inſt. 417. Though the words of the act are ge 
yet it muſt be underitood only in cafes where an eſſoiꝑn does lie, which is implied by the word (allows 
ed) and therefore if the deſendant comes in by exigent, or cepi corpus, and joins iſſue ad prox 
diem he cannot be eſſoigned; tor he remains either in ward or goes by mainpriſe, and there ore be- 
fore this ſtatute could not be effoigned, and this is a branch of reſtraint and not of enlargement. 2 
Inſt, 417. | 

In perſonal actions before iſſue joined every default was peremptory, but after iſſue joined, the firit 
default is no! peremptory, but the ſecond is, and this is by the ſtatute of Weſtm. 2. cap. 27. and Marlb. 
poitquam aliquis ſe in inquiſitionem poſuerit, non habebit nifi unicam defaltam; and this unica detalta 
is always upon the return of the vente, and not upon the diſtringas; for the unica detalta 
mult be ad proximum diem, which is the day upon the venire. And though the defendant never 
appears now upon the return of the venire, yet heretofore the tenant was then demanded to'emnly, 
and if he made default, there went out a diftringas againſt the jury, with a clauſe in it to diſtrain 
the detendant, and if atter this he made default again, it was peremptory, becauſe there was 
no proceſs left to fetch him in; per Holt Ch. J. 1 Salk, 216. Trin. 2 Ann. B. R. in Cale of 
Staple v. Hayden. | 


oy 


ue 


28. 3 E. 1. cap. 42. In writs of affiſe, attuints and juris utrum, This is not 
after the * tenant has ance appeared, he ſhall be no more eſſoigned, but 3 
ſhall make his attorney if he will, and if not, the alſiſe or jury ſhall fite et novel 
be taken through his default. difſeiſin, in 

which writ 
the tenant ſhall not be eſſoigned either before or after appearance, but is intended of an aſſiſe of mort- 
danceſtor, and it is ſaid that the juſtices of B. R. will not allow an eſſoign for the plaintitt in any man- 

er of aſſiſe, nor for the tenant in aſſiſe of mortdanceſtor. 2 Inſt. 249. 

But. if aſſiſe of novel dilleiſin be diſcontinued by the not coming of the juftices or demiſe of 
King, the tenant ſhall be eſſoigned in a re-attachment, and to ſhall the tenant in a re-ſummons alter 
2 diſcontinuance in aſſiſe of mortdanceſtor. 2 Init. 349. 

An afliſe of mort4* was brought in Chetter, and the tenant vouched a foreigner to warranty, where- 
upon the record was removed into C. B. 15. Paſch. The tenant may be effoigned; for the plea in 
Bank is not the plea of aſſiſe, but the plea there is only upon the warranty; for the aſſiſe thall not be 
taken in Bank. 2 Inſt 249. 

This ſtatate is intended of the tenant in an attaint as well in a plea perſonal or mixt, as upon the 
plea merely in the realty, 2 Inſt. 249. 

* This extends as well to the tenant in law as to the youchee, and tenant by receipt as to the te- 
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nant in deed; for t is ts out delay for the expedition of juſtice, and for the eaſe and benefit of the ju. 
rors, and therefore being in equal miſchief ſhall be in equal remedy. 2 Init. 249. . 


The eſſo 


2 Inſt. 249. 
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tgn here though ſpoken of indefinitely is to be underſtood of a common effoign, 


20. In plea of land at the petit cape returned the demandant 
was efſorgned and had day till now, and the demandant held him 
to the default. Trew. ſaid, the default cannot be taken; for 
it is gene by eſſoigu, and this notwithſtanding the tenant was 
compelled to anſwer to the default, Br. Efloign, pl. 87. cites 
5 All. 10. 

30. The pared! was put without day in precipe quod reddat 
againſt a prior, becaufe the Ring ſent ſuperſedeas that he had ſeijed 
the land into his hands by war, becauſe the tenant was a prior 
alien, and after the demandant brought procedendo and reſummons 


where parol was put without day before, after venire facias re- 


turned and the jury appeared, and at the day of the reſummons re- 
turned the prior was efſoigned, and it was challenged, becauſe the 
prior was at anther time eſſorgned upon the venire facias in the fir/f 
action; et non allocatur ; but the eſſoign admitted. Br. Eſſoign, 
pl. 59. Cites 21 E. 3. 44. 


31. In precipe quod reddat the fenant vouched to warranty, and 


the vouchee counterpleaded by the [?atute, and at the day of the venire 

acias returned the tenant was eſſoigned, and after at the uiſi prius 
the demandant granted the voucher, and in bank ſummons iſſued again 
the vouchee who made default, and at the grand cape ad valent re- 
turned, the tenant was eſſeigned again. Thorp ſaid, He may well; 
for the fiyſt proceſs upon which he was eſſoigned is determined by 
the grant of the voucher, and the eſſoign was adjudged and ad- 
journed. Br. Eſſoign, pl. 77. cites 39 E. 3. 8. 

32. Any time that a common efloign lies, eſſoign of the ſer- 
vice of the King lies; but not e contra; for at the day of retur:! 
75 grand cape or petit cape 45 of the ſervice of the King lies. 

r. Eſſoign, pl. 42. cites 12 H. 4. 14. per Hank. 

33- In debt the defendant tendered his law, and had day &c. and 
at the day the plaintiff was ſoigned &c. and at the day the defendani 
4was eſſoigned &c. and at the day the plaintiff was efſoigned again, 
by which the defendant went quit without his law, per judicium 
> dls Br. Effoign, pl. 49. cites 9 H. 5. 5. 

34. In replevin after iſſue at the day of the habeas corpora re- 
turned, one caſt eſſaign de ſervitio Regis for the plaintiff, and it was 


\ challenged, - inaſmuch as after iſſue a man ſhall have but one eſ- 


i at whe day the attorney of the defendant was efloigned, and it _ 


ſoign or one default, but it was ſaid that this is intended of com- 
mon eſſoign. Per Brown, the ſtatute is general of effoign ; but 
per Forteſcue this eſſoign ſhall lie at what day a man will. Br. Es- 
ſoign, pl. 65. cites 19 H. 6. 51. 

35. In treſpaſs protection was allnued for the defendant, and th 
next day the plaintiff caſt repellance, and prayed re-attachment againſt 
the defendant, and habeas corpora againſt the jurors, and had it, and 
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well, per Cur. 8 upon reſummons. Br. Eſſoign, pl. 11. cites 34 
H. 6. 4. 

36. In a formedon by jeveral demandants, ſome of them would not 
proceed, whereupon a ſummons ad ſequendum ſimul was awarded 
azainſt thoſe that would not proſecute, and at the return there- 


of the defendants would have been ſeverally eſſoigned againſt 


the demandants in a writ of ſummons &c. The juſtices of C. B. 
awarded that all the defendants in the ſummons Re. fhall have 
but one efſorgn for them all, and that ſhall be againſt the tenant 
in the formedon; per Cur, Bendl. 58. pl. 98. Trin. 4 & 5 
P. & M. 


37. In a formedon in the deſcender, the tenant had been ¶Migned 
upon the ſummons, and alſo upon the view. And afterwards pleaded 
ne dona fas, the general iſſue, and thereupon iſſue was joined; 
and if he might be eſſoigned again after iſſue joined was the queſ- 
tion; and the Court was of opinion, that in a real action the 
tenant may be efſorgned after i{ſue joined, but not in a perſonal action, 
by the ſtatute of Marlbridge. Godb. 235. pl. 327. Mich. 
11 Jac. C. B. Vaughan's Caſe. 

38. The formedsn did abate by the death of one of the demandants, 
and upon a new writ brought by journies accounts the tenant efſoigned, 
and it was moved by the demandant that the eſſoign ſhould be 
quaſhed, becauſe the tenant was eſſoigned upon the firſt writ, but 
the eſſoign was allowed by the Court. Brownl. 152. Brigham 
v. Goodwin, | 

39. If there are three defendants and one caſts an efſign which is | 189 J 
not adjourned, the others have no day in Court to caſt an eſſoign. 


Ld. Raym, Rep. 79, Paſch. 8 W. 3. Burghill v. Gibbons. 


8. 


(T. 2) Fourcher by Eſſoign. 


[, BY the Ratute of IV. 1. made 3 Ed. 1. cap. 42. For as much This act ex- 
as demandants are often delayed &c, it is enatted that parce- tends only to 


ners or tenants jointly 1ifeaffed ſhall not feurch by eſſoigu, and ſhall real actions 


6 in reſpect of 
bave but one eſſeign. the word 


3 8 t demandant 
which is proper to real action; and alſo by the words parceners, tenents, or tenants jointly infeoffed; 
fied ; 


tut not to action of debt upon an obligation, covenauat, or other like perſonal actions. 2 Iuſt. 2 51. 
ap. 43. 

This act is to be underſtood after appearance; for that is no fourcher but after former eſſoigns and 
reciprocal appearance. 2 Iaſt. 251. cap. 42. 

In a writ of annuity againſt a parſon, he prayed in aid of the patron and ordinary, and they, after 
each of them had had one eſſoign, would have tour. hed, but could not by the rule of the Court, au! 
jet the prayee is no party to the writ. 2 Inſt. 251. cap. 43. 
=O ſtatute is made againit the fourcher by etloign of the tenants, and not of the demandants. 

id. 

It extends not to baron and feme ſeiſed in the right of the feme, (but this is remedied by the fa. 
we of Glouceſter ; ) but where the baron and teme are jointly infeoffed they are within the purview 
* this ſtatute. 2 Inſt. 251. cap. 43. 

All jointenants are within this ſtatute though their eſtate is created by any other conveyance than Ly 
offment. Ibid. : 


This ſtatute aids jointenancy by dec but not by fine, unleſs in caſe of dower. See lenk. ©. 
dl. 15. 8 


P 2 | 2. Stat. 
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This aue 2. Stat. of Clouceſter 6 E. 1. cap. 16. provides, that where the 


exenes do þ ard and wife are in :pleaded in the Gourt of i the King they ſhall 


corumon ei- 
ſoigns and mat fourch by efja1gn. 


not to eſ- 
fogn de ſetvitio Regis; and it extends only to real ations, and tereſt in perſonal actions they may 


fearch by eſſorgn. 2 Inſt. 22.. 
This ict extend: to efſoigns after appearance, viz. after all the tenants have appeared, and therefore 


baron and teme may fourch dy ciloign before appearance notw 9 this act. 2 Inſt. 321. 


3. g E. 3. Aut. 1. cap. In a writ of debt brought againſt 

executers they ſhall not fourch 55 Hin. 

4. In præcipe quod reddat againft eur, two appeared and two were 
nd and at the day the two, who were ned appeared, and 
the offer two were eſſeigned, which was challenged, and yet the eſ- 
ſoign was adjudged and adjourned ; for per Thorpe, they may 
fourch before appearance notwithſtanding the ſtatute; contra after 
appearance. Br. Efloign, pl. 131. cites 38 E. 3. 18. 

5. In a præcipe quod reddat, if a vefdic at the niſi prius be 
given again the tenant, and the judgment is not given at the day in 
tank, but the parties are adjourn { till the next term, whether the 
tenant can be then eſſoigned, dubitatur. Kelw. 132. pl. 108. 


Caſus incerti 'Temporis. 

6. In replevin by P29, the one af pea? . and the other was e- 
Jorgnen, Z and at the day Ne who was ii gned, 275 cared, and the other 

Was effec igned, and at third day he tvb Arft eſſorgned r have been 

effoigncd again, and 5 ccni. 197 ap pech £4, and the efloign was ouſt- 
=, for he ſhall not fourch. Br. Effoi: gn, pl. 3. cites 9 H. 6. 44. 

In debt the defendant tendered his ley-gager and had day 
&c. and at the day the plaintiff ꝛbas M ned, and after at this day 
the 1 ꝛbas e dienen, and after at this day the plaintiff cal 
ancther hign, and it lay well, der Cur. for as long as the plaintiff 
and defendant agret they may 2 by efſagns ; quod nota. Br. 
Eſſoign, pl. 7. cites 27 H. 6. 2. 

8. The tenant may be efſo1gned ofter the view, and at the day the 
demandant may be Mis igned, and this is no fourcher, but if at the day 
&c. the tenant will be ¶ſigned again, then ſpeak of the fourcher 
&c. by which the eſſoign was adjudged and adjourned; quod 
nota. Br. Eſſoign, pl. 85. cites 39 H. 6. 28, 29. 

9. Fourcher by eſſoign on the part of the tenant is, When a præ- 
cipe is brought againſt two or more tenants, and after each of 
them has had one eſſoign, which is due to them by law, they over 
again delay the demandant by ſucceſſive eſſoigns. 2 Inſt. 250. 
cap. 4 

ES if a præcipe is brought againſt A. and B. and A. is eſ- 
ſoigned, and B. appears and hath idem dies given him; at which 
day A. appears, and B. is eſſoigned, (this is lawful ) but then at 
that day B. is eſſoigned again, & fic viciſſim & alternis vicibus, 
this is called fourcher by efloign. 2 Inſt. 250. 

11. To urch in one of the ſignifications is to divide, and be- 
cauſe they divide themſelves in delay of the demandant, by eſ- 
ſoigns and appearances interchangeably it is called fourcher by 


ellvign, Ibid. 
12. The 
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b. 12. The ſtatute 3 E. 1. cap. 43. Weſtm. 1. is not to be un- 
ſhall derſtood of a tt of partition where nothing is in queſtion, but 
the diviſion of the land, but where the right of the land is in 
queſtion, and the words of the ſtatute import fo much, which 
ma provides againſt the delay of right by ſeveral eſſoigus; per 
"Bl Hobart Ch. J. And the prothonotaries ſaid, that their precedents 
were fo, and that in ſuch cafe they might fever after appearance. 
Hob. 8. pl. 17. The Cafe of Eſſoigns. 
ainſt 13. In a formedon. againſt ſeveral tenants, one appeared and was 
eig ned, and then anther appeared, and it was moved whether he 
were could be efloigned by reaſon of the ſtatute of Weſtin. 1. cap. 43. 
and which ſeems to be that parceners and jointenants ſhall have but 
e eſ- one eſſoign, and that they ſnould not fourch. Cur. contra; the 
may ſtatute is to be andenſtad of efſigns aften appearance, and ſo is the 
after book of 28 E. 3. 18. It is ſaid to have been the law of the times 
tor tenants to fourch before appearance, and fo is 2 Inſt. 250. 
75 be Hob. 8. and 45. The caſe of eſſoigns, it the tenant vouched two, 
ay in ene eſſoign may be caft for each of them ſingly. 2 Vent. 57. 
r the Trin. x W. & M. in C. B, Bowyer v. Milner. 
108. 
* (U) Trial of an Eſſoign. 
other 
» been 3 5 
N y Whom. 
14 | . : wu 2 7 y 
] day Li. IF an eſſoign be caſt, becauſe nurſe to AH. the King's daugh- 
is day I ter, the plaintiff cannot take averment, that the ſaid A. 7s 
ff cal F full age, and therefore is not to have a nurſe, becaule the eſſoĩigner 
aintif is not party to it, and therefore the eſſoign ſhall be adjudged and 
Br. adjourned. 28 E. 3. 97. b. adjudged, } 
ay the - | 
ircher | | ; 
quod (2. Tf an e//2ign be challenged, becauſe it is for the plamtiff, where . g, Ef 
he hath. an attorney, for whom the eſſoign lies, this challenge ſhall be ſoigu, pl. 42. 
a præ- tried at the day which is given by the eſſaign, and not immediately, cn 8. _ 
| - >» 6 ut not S. F. 
ich of becauſe the eſſoigner cannot be party to try any challenge. 45 Fitah. 
y over E. 2.10 E. 32] Efloign, pl. 
250. But where an eſſoign is challenged becauſe he was feen in 23%: cites 8. 
ects, . 2 . C. dut not 
Court, this ſhall be tried the /ame day, becauſe it lies in view and gp. 
is ef- record of Court. 45 E. 3. 10. b.] If the party 
which | | | be effoigned, 
hen at and not his atterney, this is a diſcontinuance of the proceſs ; for the attorney only ſhall be eſloigned, 
3 and there he may put his challenge upon the eſſoign, that the party has attorney not removed, which 
jcibus, mall be tried at the day, and not before; for the eiloigner cannot be party to the trial of any challenge :; 
21d ſo upon every challenge upon eſſoign, unleſs whers it is challenged becauſe the party was teen in 
nd pe- Court the ſame day, this ſhall be tried immediately by the view of the party, and in recordin- of 
( the Court if he was preſent or not. Br. Eiloign, pl. 25. cites 45 E, 3. 10,——Fizhs 
by Lein, pl, 155. cites 8. C. | 
her by 
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(U. 3) For the Tenant. 


In formedon [A. If an ein be caſt by an attorney, and the demandant chat. 
conulance of ſenge it, becauſe another was made attorney in the plea, who was nor 
the plea was , g 3 ** 5 | 
. eſſoigned ; this cannot be tried immediately, viz. Whether or no the 
the deman- fir/? attorney was removed, or other matter &c. becauſe the ¶ſoigner 
2 is not party to the challenge to try it. 11 H. 4. 87. b.) 

for fle er (5. When the challenge cannot be tried immediately the efſ91gn ſhall 
right in the be adjourned upon the challenge but nct adjudged. | | 

fr:nchiſe, x 
and the attorney of the tenant caſt eſſoign, wheretanother attorney was eſſoigned upon the original, and 
becauie this matter of challenge cannot be tried by the eſſoigners, there tore per Cur. the eſſoign iha!! 
de adjourned but not adjudged, and if the allegation of the demand ant be true, that he has another at- 


torney in Court the eſſoign ſhall turn him in default at the day, by which the attorney | who was eſ- 


ſoigned} appeared and prayed the view; and it was there agreed, that if the firſt attorney be not“ re. 
e ought to be ctio;gned, and not the other attorney; quod nota. Br. Eſſoign, pl. 41. cites 11 

7 8. 87. 

® All che editions are (retained) but quære if it ſhould not be (removed.) 

+ All the editions are as here, but it ſhould be 11 H. 4. $7. b. pl. 37.——-Fitzh, Effoign, pl. 
137. cite: S. C. b 


(XN) In what Caſes it ſhall be adjourned and 
adjudged. 


Br. Effoign, CI. IN guare impedit if an eſſ5ign be caſt for the plaintiff, and de- 
p!. 26. cites fendant faith that he hath an attorney in the plea, who is not 
thercitis £//orgned, this Sali nit be adjudged, becauſe if it be true it ſhall be 
only, viz. @ijailowed ; but it ſhell be adjourned, becauſe the attorney may be re- 
Thattheef- nioved by the plaintiff, 1 . 
r 14 H. 4. 13. 


be ad- | 
journed, and the challenge of the de fendant entered, and at the day it ſhall be tried if true or not, and 


if he has attorney, the deiendant ſhall have a writ to the biſhop. Fitzh. Efloign, pl. 141, cites 
14 H. 4. 12. S. C. 


L 192 (X. 2) In what Caſes adjudged and adjourned. 


Pr. Eſſoign, 2. If demandant be bi gned, and the ſame day a protection is coſf 
e for the tenant the efſ9:gn ſhall be adjudged, becauſe the demandant 
ingly, & ſhall not be nonſuited ; but it ſhall net be 3 becauſe the 


— parol is put fine die by the protection. 10 H. 4. 25. b.] 


Fitah, Eſſoign, pl. 174. cites S. C. 


3. In mortdancęſior the tenant vouched B. who at the ſummons ad 
warrant” was eſſoigned of the common eſſo:gn, and after de ſervit! 
Regis, and did not bring his warrant at the day, and at the = day 
the tenant was efſargned de ſervitis Regis, and the eſſoign was ad- 
judged and adjourned, and idem dies given to the vouchee ; for 
none is party but the tenant till the vauchee has warranted, and there- 
fore the aſſiſe lies well for the tenant. Br. Eſſoign, pl. 95. cites 
23 Aſt. 15. En | 

4. In debt the defendant came by the exigent, and the plaintiff was 
ſſeigned, and therefore it was adjudged and adjourned, and 2 
3 4 f ies 
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caſt efſaign, which was challenged, becauſe they ſball have on 


King was party. 


Eſſoign. 


lies given to the defendant without mainpriſe. Br. Effoign, pl. 21. 
cites 44 E. 1 
5. Mortdanceſtor againſt F. who vouched B. who was efſoigned at 
the ſummons ad warrant” and at the day was ejfoigned de fjervitio Regis, 
and did not bring his warrant, and at _ day the tenant was ef 
fo:2ned, and the eſſoign was adjudged and adjourned, notwithſtand- 
ing the demandant prayed the aſſiſe by default of the vouchee; who 
is not party till he has entered into the warranty; quod nota. Br. 
Eſſoign, pl. 28, cites 45 E. 3. 24. | 
6. In præcipe quod reddat again/? the baron and feme the baron 
was efſoigned, and the feme had idem dies, and at the day the yo” 
one 
c/ſoign as one tenant, but becauſe the /?atute is quod pas Ges 
comparuerit in Curia, idea allacet” ei u, which is intended after 
appearance, therefore the eſſoĩign was adjudged and adjourned, as 
it is often ſaid elſewhere, and 34 E. 3. as it is ſaid there. Br. Eſ- 
{oign, pl. 29. cites 48 E. 3. 20. 


192 


At the ex- 
igent the 
plaintiff 
was eſſoign- 
ed, which 
wasadjudged 
and ad journ- 
ed, and 
idem dies 
given to the 
de fendant 


without mainpriſe; quod nota. Br. Exigent, pl. 53. cites 48 E. 3. 23. 


7. In formedon in London, the tenant pleaded warranty and aſſets 
deſcended in a foreign county, by which the record was ſent into bank, 
and day given, and after venire facias iſſued, and at the day the te- 
nant was eſſoigned, and becauſe this is the firt day, and he was not 


 eſſagned in London, therefore it was adjudged and adjourned, Br. 


ſſoign, pl. 30. cites 48 E. 3. 21. 
8. In deceit after day given to the party ſaluis advantagiis &. 
the defendant was eſſoigned, and rehearſed all the writ in this efſoign 


in effet, which was ſhewn to the Court, and the eſſoign was ad- 
zudged and adjourned. Br. Eſſoign, pl. 32. cites 2 H. 4. 16. 


9. Quare impedit by the King againſt two who pleaded to judg- 
ment, and they were adjourned, and at the day they wwere demanded, 
and were eſſoigned, and it was adjudged and adjourned, notwith- 
ſtanding it was ſaid that the King was party. Br. Eſſoign, pl. 
33. cites 3 4-15; 

10. In quare impedit by the King, at the venire facias returned the 
attorney of the defendant tas efſorgned, and after the eſſoign adjudg- 
ed, and before the adjournment, the attorney was ſeen in 
Court. Per Gaſc. this is not material after the eſſoign is ad- 
judged, and the org was adjourned notwith/landing that the 

r. Eſſoign, pl. 36. cites 7 H. 4. 39. 

11. A man had two attorneys, and the one was hig ned, and the 
other not; and per Hull, in this Caſe where a man has two attor- 
neys, and the one is eſſoigned, this ſhall be adjourned but not ad- 
Judged. Br. Eſſoign, pl. 43. cites 12 f. 4. 25. | 

12. In præcipe quod reddat the tenant had aid of him in rever- 
fien, who leaſed to him for life, and at the day of the ſummons ad 
auxiliand* returned the prayee was eſſoigned, and at the day of this 
is eſſoigned, and it was adjudged and adjourned ; quod nota ; per 
Cur, Br. Eſſoign, pl. 12. cites 34 H. ©. 16. 

13. In debt at the pluries capias the defendant came in gratis, and 
the plaintiff was efſoigned, and it was adjudged and adjourned 

P 4 per 
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er Cur. Contra it ſhall be ben the exigent, or if the ſheriff had re- 
turned cepi corpus; for the defendant ſhall not be awarded to the 
Fleet, nor the eſſoigner to mainpriſe, unleſs the plaintiff appears 
and be 1eady; quod nota, Br. Eſſoign, pl. 16. cites 34 H. 
6.45. | 

14. After the parties are at iſſue, and the defendant is efſorgned, 
if the plaintiff appears the effuign ſhall be adjourned, and by this 
the parties have day. Br. Diſcontinuance de Proceſs, pl. 32. 
cites 1 H. 7. 21. by all the Prothonotaries. 


(J) Warrant of an Effoign. 
In what Caſes to be made. 


Br. Efſoi-m, [T. BEFORE the ſtatute of Maribridge cap. 20. [ 19.) at the 

pl. 45. cites common law, in an eſſoign de mats veniendl, the eſſoigner 

nee ought to ſwear, that his maſter was fo {ick by the way, that 
could not come. 12 J. 4. 24. b. 25. b. | 

Br. Eſſoien, {2. But this is told by the faid /tatute in cafe of commsin eſſiigus. 


pl. 105. S. P. # 1 
cites 5 E. 4. 2 £ 7 ] 


he 


70. per ; 
all the juſtices. Ibid. pl. 103. S. P. cites 2 E. 4. 16. 


r. Edoizn, [Z. If a man be eſloigned of an c{ſoign de ſervice le Roy, and 
1. 42. cites ; . . A DF, if : : 
FE afterwards a protection is caſt for him, if a re- ſummons be ſued, 
that the bet this revives the whole, and therefore the eſſoign ought to be war- 

opinion Was ranted. 12 HI. 4. 14. b.] 
that the | | 
re- ſummons does not revive the whole which was done before but the original. 


And Fitzh. 


Eſſo gn, pl. 138. cites S. C. and that by Thirn. the plea is not revived in the ſame plight as it was 
before. And the Vear- bock at fol. 15. is, That though the parties are come to new proceſs 


after the re-ſummons, it is deceit and falſity done to the Court at one time, which falſity is not purged 
by the tirit ſummons, ii he does not warrant the firſt eſſoign. | 


LE 54 4. An cllvign de ſervice le Roy ought to be warranted, 21 
—8 ny E. 3. 13. 5 37 62. 
. 


Br. Eſſoign, pl. 53. cites S. C. and becauſe the baron who was eſſoigned de ſervitio Regis did not 
bring his warrant at the day of the return, the feme was eſſoigned de ſcrvitio Regis, and allowed. — 
And the ſtatute of Marlbridge is not intended of this eſſoign. Br. Effoign, pl. 106. cites 5 E. 4. 
72. by all the juſtic:s. Ibid. pl. 108. cites 2 E. 4. 16. S. P. per tot. Cur, 


I 4 - . ” . . 
. [5- If a feme be eſſoigned becauſe nurſe to the King's ſon, this 
foign, pl. 7 eſloign ought to be warranted. 13 E. 3. 19. b.] 


_ [6. But when the efſiign is caſt, there is no need of ſhewing 
Ny . N . 4 N b 
eites S. C. any thing to prove the feme @ nur/e to him, for the clloign may 


be brought the next day. 30 E. 3. 19. b.) 


1 C7. It the tenant be gig ned de ſervice le Rey, and before the day 
©. 0 Wh ch he has thereby, the parol ts aijcontinued by the demiſe of the 
S. C. King, and a re. ſummons ſued, yet the tenant need not warrant the 


elloign at the day; for te is not upon the re- ſummons to anſwer 
: tor 


nire n 


2 Inſt, 


9. 
ſervi 
cert | 

{0 
the | 
come 


pl. 1 


but a 


he th 
took 
cliois 
plead 
diſch; 


tectio! 
15 ſun 
the fir 
12 H 


imperfe 
follow, 


[3. 


bath u 


Elloign. 


for any default; and the ju/tices now are not the juſtices of the late 
King. 1 E. 3. 7. b. adjudged. ] 
8. The ſlatute of Marlb, cap. 19. enatts, that in counties, hundreds, This act 


„ 7 . ſpeaksgene- 
— . | P 5 
Courts Baron, or * other Courts, none ſhall need to ſwear to f warrant iy of Ef. 
his e ohh, ſoigns, and 


yet it is par- 
ticularly to be underſteod of one of the five eſſoigns, and that it is of the common eſſoign de ma- 
lo veniendi, fo as in the eſſoign de ſervitio Regis and the reſt he that caſts the eſſoign muſt ſtill 
be ſworn, the delay in them being ſo great. 2 Init. 137. | 
* Theſe general words are interpreted to extend to the King's Courts of record at Weſtm. and 
ether Courts of record, though the act begins with inferi-r Courts; for otherwaſe theſe general 
words ſhall be void; for it cannot extend tœ inferior Courts, and lower than thete that are particu. 
larly named, and this 1s an exception of the general rule. 2 Intt. 135. 
& Warrantizare eſt jurare quod ita detentus fuit ægritudine in veniendo verſus Curiam quod ve- 
nire non potuit, which was the oath of him that catt the eſſign at the common law before this act. 


2 Inſt, 137. 


9. Eſſoigner ought to appear in proper perſon upon effoign de 
ſervitio Regis; for if he does not bring his warrant, action of d 
ceit lies againſt both. Br. Eſſoign, pl. 44. cites 12 H. 4. 24. 

10. Bill againſt one in ciſtadia mareſchalli at the venire facias, 
the jury hall not attend the diſcuſſing of the doubt, but fhall g and 
come again by proceſs when the doubt is diſcuſſed, Br. Eiloign, 
pl. 1006. Sites 5 E. 4. 70. 

11. If tenant be eſ/o:gned de /erwitrs Regis, and has a day to bring 
in his warrant, and at the day comes and pleads, that the deman- 
dant bas releaſed to him all the r:igvt which he has in the land, 
but does not bring any warrant to warrant the ef/aign, and whether 

he ſhall be received to plead this releaſe dubitatur. And Keble 

took a diverſity, whether the releaſe was made betore or after the 
eſſoign caſt, and if after, ſaid, the tenant had no day before to 
plead it, and by the releaſe the right accruing by the default was 
diſcharged, Kelw. 135. b. in pl. 119. Calus incerti temporis. 


(Z) At what Time it ought to be fhewwed. 


U \ \ HEN an cffoign is caſt it ought to be warranted at the day * Br. Ef. 


which he has by the eſſoigu; or otherwiſe there will be {918% pl. 54. 
, £ 3 eſſoign ; © iſe there will be nsr 


2 default at the eſſoign caſt. 21 E. 3. * 13. + 37. 02. b.)] Fitzh. Eſ- 
| ſoign, pl. 8. 
cites S. C. + Br. Eſſoign, pl. 57. cites S. C. 


2. If a man be efſoigned de ſervice le Rey, and at the day a pro- | 195 J 
tection be caſt, and atterwards the reſummeons is ſued, and the party Br. Eſſoign, 
is ſummoned * of a common eſſoig u, he need nit ſhew the warrant of EA: cites 

- : . | 5 : f £ I Ro 
the fir/t efſoign at this day, becauſe his abſence is excuſed by this. Mr. Dan 
12 H. 4.14. b. | vers thinks 

J 
- the ſenſe 


Myeriect, and that after the word (ſummoned) theft words viz. (caſts a common eſlo1gn) ſhould 
lollow, [which I ſuppoſe he intends inſte ad of the word (or) J. 


| 3. But at the day which he has by the last elloign he may fhew * Eſſoign, 
7 has 42. Cit 
h warrants, 12 fl. 4. 14. b.] = e 
Fitzh, Eſſoign, pl. 138. cites S. C. 
(4. If 


195 Eſloign. 


Br. Effie, [4. If a man be eſſoigned de ſervice le Roy before appearance, 
pl. 42- 8. P. and afterwards makes defauit, by which a grand cape iſſues, if at 


Thirn. : 
3 = H. the return of it he appears and does not warrant the effoign, he ſhall 


4. 14-—— boſe the land. 12 H. 4. 14. b. Curia. ] 
Fitzh. Eſ- 7 
ſoign, pl. 138. cites S. C. 


When the 5. By the ſtatute of Gleucefter made 6 E. 1. cap, 8. In treſpaſs 


—_— and other pleas, where attachment and diſtreſ lie, if the defendant 
zo eflviened efſugn himſelf of the King's ſervices, and bring not in his warrant at 
&e ſervice the day given by the efſorgn, he ſhall recompence the plaintiff damage, 
— for his journey 20 s. or more, at the diſcretion of the juſtices, and 
brings not be amerced to the King. 7 | 

in his war- | 

rant, this ſhall be adjudged a nonſuit. 2 Inſt. 314. 
Sendant &c. he ſhall pay 20s. and if there are divers defendants, and they are effoigned de ſervice e 
Roy, and at the day bring in no warrant, every one of them ſhall pay 20 8. for they are in lay 


ſeveral eſſoięns. 
And the Court by their diſcretion may by force of the act increaſe it to a greater ſum, as ſome- 


times to 408. &c. 

And albeit this branch does not by expreſs words determine what ſhall be further done, yet if the 
eTJoizn were caſt after iſſue in a perſonal action, and ſeeing the effoign for want of a warrant 15 
turned to a default, it follows that by the common law the inqueſt ſhall be awarded by default, 
and therefore in that caſe he ſhall have the 20 5. for the journey by the ſtatute, and by the inque!! 
recover his damages and cofts by the common law; for ſtatutes made for the ouſting of delays arc 
ever conſtrued liberally and beneficially. | | 

In a real action, if an eſſoign be caſt for the tenant de ſervice le Roy, and no warrant is brought in 
at the day, he ſhall not pay the 208. &c. for this act extends not to real actions: buta petit cape, ot 
3 grand cape, ſhall lie as upon a default, as the Caſe ſhall require. 2 Inft. 314. 


6. Ina writ of deer the tenant was eſſoigned, and the ig 
adjourned in craſtins Purificat' at which day the demandant did not 
appear with the writ, and demand the tenant, but would have 
a grand cape made out. This being ſhewn to the Court, they 
ſaid, the demandant muſt be nonſuit, he not being ready in Court 
at the day of adjournment of the eſſoign to demand the tenant, 
and the tenant was therefore in no default. 2 Vent. 117. Hill. 
1&2 W. & M. in C. B. Anon. | 
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oign whether the ſame day to bring in the warranty of th: 
eſſoign ſhall be given to the eſſoigner, or the tenant himſelf, i- 
tatur. D. 4. 5. Ma. 154. 16. |] | 

[2. If an eſſoign be caſt by a ſtranger Oabis Trinitatis, if the 
utas be dies dominicus and not juridicus the warranty ſhall be to 
warrant the abſence of the party Oabis Trinitatis generally, and 
not die Lung in Ottabis Trinitatis. D. 4. 5. Mar. 154. 16, 17. 


LI. ee a be caſt by a ſtranger, and a day given by the eſ- 


(A. a. 2 


The ſtatute ſays, Where there is ene de- 
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A. a. 2) 


with the eſſoign, though it does not agree with the original of 


(A. a. 2) [Warranty of the Eſſoign.] 
How it ought to be. 


3. An eſſoign de ſe vice le Roy ought to be warranted by writ 1 Efloign, 
out of the Chancery, and not by the King's letters patent. 12 H. 5. fr 


S. P. per 
4. 15.] | Hull, 12 


H. 4. 14.—Fitzh. Eſſoign, pl. 138. cites S8. C. 


(4. The warranty of the eſſoign ought to be by letters patents 
or by cloſe writ. ' Quzre, D. 4. 5. Ma. 154. 16.] 

[5. The warranty ought to recite the eſſoign, and that the eſ- 
ſoigner has been (worn (for he ſhould be {worn de veritate ęſſonii.) 

Quzre. D. 4. 5. Ma. 154. 16.] 

6. In præcipe quod reddat the tenant was efſhigned de ſervitis Re- 
gis, and at the day caſt protection without other warrant of eſſoign, 
and well, per Cur. and the protection allowed; for the one proves 
the other. Br. Eſſoign, pl. 34. cites 7 H. 4. 5. | 

7. Eſſvign of ſervice of the King muſt be warranted by the eſ- 

—_ in proper perſon. Br. Eſſoign, pl. 42. cites 12 H. 4. 14. 

y Hank. 

's. At the petit cape the tenant caſt eſſoign de ſervitio Regis, and 
it was adjourned &c. and day given to bring in his warrant, and at 
the day he brought warrant under the Privy Seal, and it was held 
no warrant ; for it ought to be under the Great Sea!, fo of protec- 
tion; for the juſtices ſit by commiſſion under the Great Seal, 
and therefore that which diſcharges them ſhall be of as high na- 
ture, and therefore the eſſoign {hall turn him in a default, per 
Judicium, quod nota. Br, Eſſoign, pl. 17. cites 35 H. 6. 2. 

9. At the ſummons ad auxiliandum the plaintiff was effoigned 2 Toft. 314. 
de ſervitio Regis, and had day till the firſt day of Eaſter term to ” F. and 
bring in his warrant under the Great Seal, and not under the ſeal muſt teſtify 
of the captain. Dal. 46. pl. 3. Anno 5 Eliz. Anon. 


that he is in 
ſ-rvice &c. which commonly is upon certificate made to the Ld. Chancellor by the ca 


the King's 
tain of the 
hoſt under whom he ſerves. N 


(B. a) How it ſhall be made. Sn 


9 IF an eſſoign de ſervitio Regis be caſt for the tenant in an In attaint 


, - . the tenant 
attaint, this may be afterwards warranted by writ agreeing Me © 

; p ſoigned de 
the attaint, 4 Al. 2. adjudged.) ſervitio 


f f i | Regis after 
appearance, and it was adjudged and ſo adjourned notwithſtanding the ſtatute of Weſtm. 1. For this is 


taken of the common eſſoign cap. 46. and after the writ, which this warranted, did not agree with 
the writof at aint in quantity of the land by which the attaint was taken, quod nota. But ſee now 


| the ſtatute 5 E. 3. of eſſoign, tit. Attaipt, che eflojon is ouſted. Bro Efloign, Pl. 86. cites S. Cm 


Fizh, Eſſoign, pl. 63. cites S. 


(C. a) 
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Clloign. 


(C. a) Default or Appearance at the Day, 
The Effect thereof. 


1. IN gebt the defendant was eſſoigned at the venire facias, and at 
the day theresf was eſſoig ned de ſervitis Regis, and at the day 
of this dtd not bring his warrant, and the plami:ff prayed the ingueſt 
ky default, and could have only 40s. damages for the delay, and 
niſi prius awarded, where the ſtatute of Glouceſter, cap. 7. is, 
that by ſuch non-warranty hg ſhall loſe 20s. for the journey, or 
more, as the diſcretion of the juſtices ſhall ferve. Br. Eſſoign, 
7. cites 21 E. 3. 37. 
2. In præcipe quod re 


fac. awarded, and at the day the baron made default, and the 
feme prayed to be received and the reverſton traverſed, and ven. fac, 
awarded, and at this day the feme caff efforgn and did not appear, 
by which the demandant demunred, and becauſe ſhe is not party 
till ſhe be received in fact, therefore the eſſoign was bed, and 
ſeiſin of the land was awarded. Br. Eſſoign, pl. 49. cites 5 H. 


> 5 | 
3. In præcipe quod reddat the tenant made default ; grand cape 


Tas awarded, and at the day the demandant was ig ned, and the 


tenant made default, and one prayed to be received by cauſe inſuf- 
ficient, becauſe the grant of the reverſion bere date before the leaſe 
fer life; and per Paſton and Hals. the effoigner may pray ſeiſin of 
the land by the default of the tenant, and the inſufficiency of 
the cauſe. ' Br. Eſſoign, pl. 50. cites 9 H. 5. 10. Po 

4. In præcipe quod reddat the tenant waged his law of non-ſum- 
mons at the grand cape, and it was adjourned &c. and at the day 
the demandant was eſſoigned and the tenant made default, and the 
efſoigner prayed ſeiſin of the land, and it was admitted that he wel! 
might. Br. Efloign, pl. 62. cites 8 H. 6. 36. 

5. In treſpaſs the ſheriff returned the defendant attached by 20 
ſheep, price 205. and at the day the defendant was efſoigned, and per 
judicium it lies well, and if he appears at the day that he has by 
the ciloign, he hall ſave the attachment; for otherwiſe it is for- 
feited, per Aſhton. But ſee the Caſe next there that is ſaved by 


] the eſſoign though he makes default at the day of eſſoign ad- 


journed, and he hall have writ to deliver to him his goods immediatee 
hy; quod nota; Br. Eſſoign, pl. 13. cites 34 H. 6. 28. 

6. Dower againſt A. B. and C. and at the day A. made defart, 
and B. was eſſoigned, and C. appeared, and idem dies was given t9 C. 
&c. At the day A. made another default, and B. appeared, and C. 
caft eſſvign, and well; for every one ſhall have an eſſoign notwith- 


| ſtanding the ſtatute, but after they ſhall have no more eſſoign; 


quod nota; by which he prayed ſeiſin of the land againſt A. =_ 
| made 


ddat the baren and feme prayed to be re— 
cerved by d:fauit of the tenant, and the rever/zon traverjed, and den. 
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Elſoign. 


made default after default; but Danby ſaid nog for it may be that 
when C. appears he will take the entire tenancy, and then there 1s 
no reaſon that C. ſhould loſe a third part by default of A. and the 
Court may record the default now ; and therefore it ſeems that at 
the day &c. if C. does not take the entire tenancy, ſeiſin of the third 
fo art ſhall be awarded agi . Eſſoign, pl. 110. cites 2 E. 


4.21. 


(D. a) Default ſaved by Efloign, 


In what Caſes. 


198 


1. NOTE, per Martin and Bab. clearly for law, that if fenant Br. Eliza, 


1. Cites 


in precipe guid reddat returned makes default at the ſummons, I. c 
and after at the grand cape he atpears ready ts {ave his default, and . 


the demandant at this day is eig ned, this eſſoign ſhall fave the de- 
fault; quod nota ; ſo that at tne day of the eſſoign the tenant need 
not ſave his default; for this :5 releaſed by the efſmgn. of the de- 
mandant, but he ſhall have idem dies; but F the tenant had made 
default at the day of the grand cape returned, and the demandant 
had been eſſoigned, this ſhall not ſave the default of the tenant; 
contra if he appears at the grand cape ; note a diverſity z and 
there the 2ſſo:9nor may pray ſeiſin of the land ; tor there the tenant 
who made default cannot have day by the eſſoign, and then the 
proceſs would be diſcontinued ; contra waere he appears; quod 
nota diverſity; but where he appears at the day of the grand cape 
and has day by the eſſoign, and makes default at the day of the efſaign, 
petit cape ſhall iſſue; quod nota ; per tot. Cur. and per Brown 
Prothonotary. Br. Saver Default, pl. 5. cites 3 H. 6. 48. 


2. ræcipe quod reddat at the grand cape returned the demandant 


is efſaigned, the default of the tenant is ſaved and releaſed; for 
the eſſoigner cannot declare, nor do any thing but pray proceſs. Br. 8 


Saver Default, pl. 9. cites 33 H. 6. 44. | 
3. But if the tenant tenders his law of non-ſummons in precipe 
quod reddat, and has day, and at the day the demandant is ej= 


ſaigned, the default is not by this releaſed ; for the demandant 


has taken himſelf to the default, and alſo this is an iſſue which 
ought to be tried, quod nota diverſity. Br. Saver Default, pl. g. 
Cites 33 H. 6. 44. 

4. Note per Pigot, Choke and Needham, if the tenant in 


precipe quod reddat make default, by which the tenant wages His 


law of non-ſummons, and at the day the demandant is e/ſoigned, this 
does not waive the default; for it is an iſſue in effect, and ſee a 
diverſity 5 and q [above] between theſe caſes, and this caſe ; tor 


before iſſue the demandant may delay himſelf when it pends in pro- 


ces, but here the ley gager is iſſue, therefore contra here. Br. 
Saver Detault, pl. 34. cites 2 E. 4. 2. | 


5. In pracipe quod reddat, if the tenant wages his law of non- © 199 
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199 Eſloign. 
nmons, and at the day the demandant is ¶ ig ned, this is no re- 
leaſe of the default; but contra if the demandant be eſſoigned at the 


day of the petit cape, but eſſoign of the plaintiff upon cepi corpus 
returned thall make the defendant to go without mainpriſe. Br. 


Eſſoign, pl. 136. cites 8 E. 4. 2. per Choke, Necdham and 


Pigot. 

5. The ca/ting of an effoign is no appearance, but is an excuſe 
for not appearing ; agreed. Freem. Rep. 239. Mich, 1677. in 
Caſe of Fleming v. Lee. 


(E. a) Quaſhed; for what. 


1. RIT of right was removed out of the Court of ancien: 

demeſne by recordare, for a cauſe at the ſuit of the tenant, 
and at the day the jame tenant was ęſſoigned, and it was quaſhed 
per tot. Cur. becauſe if the cauſe was inſufficient or not true the 
parol ſhall be remanded, and if it be true and /fficrent, the parties 


were at common law by writ, and ſhall not proceed upon this parol ſi 


removed, and therefore the eſloign is to no purpoſe quacunque 
via data, quod nota, and the like matter. Trin. 19 E. 3. and e 
contra 16 E. 3. Br, Eſſoign, pl. 14. cites 34 H. 6. 35. 

2. Trinity term, and all the days of the return thereof by name, 
and Oct. Mich. were adjaurned to 15 Mich. next, and therefore 


( all eſſoigns taken at the firſt day were void; for no roll is made 


there of Trin. Term, but all that ſhould be in this ſhall be at 
15 Mich. for no roll is made of the term adjourned, but only of 
the writ of adjournment ; quod nota. Br. Eſſoign, pl. 111, cites 
4 E. 4. 21. 


(F. a) Proceedings. 


1. IF the defendant be eſſoigned at the day of the venire facias re- 
turned, yet habeas corpus ſhall iſſue againſt the jury re- 
turnable the ſame day that the eſſoign is adjourned ; for other wiſe 
the proceſs is diſcontinued againſt the jury, Br. Eſſoign, pl. 137. 
gites 21 E. 4. 20. | 
2. If in a formedm ſome of the demandants refuſing to proceed # 


ſummons ad ſequendum ſimul iſſues againſt theſe who would not pur- 


ſue, all the defendants ſhall have but one eſſoign, and it ſhall be 
againſt the tenant in the writ of formedon ; per Curiam. Bendl. 

58 pl. 98. Trin. 4 & 5 Ph. & M. Anon. | 
If the de- 3. When it appears that the tenant was eſſoigned, and the eſſoign 
ee . | adjourned till another term, the parties thereby are out of Court, 
him — and their appearance cannot be recorded ; and becauſe in the prin- 
effoign roll cipal caſe an appearance is recorded, and a plea pleaded on the 
LT roll, it ſhall be intended a practice and miſ-entry, (as in truth 
cannot it was, and as appeared on examination) then otherwiſe ; where- 


eater bis ap- fore the firſt ſhall be intended the true roll, and all 1 
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Eſſoign: 


mall be according to it, and the appearance after, 
the parties had day in Court, is void; and fo the plea pleaded, 
and trial and judgment thereupon, are erroneous, and not aided 
by the ſtatute of jeofails ; and for this cauſe judgment was re- 
verſed. Cro. E. 367. pl. 2. Hill. 37 Eliz. B. R. Stokes v. 
Anneſby. | | 


{ 199 


when none of pearance of 


the term ia 
which the 
excule is 
given; for 
the plaintiſf 
by the eſ · 
ſoign-roll 
has the 


ſame day given him as the defendant has, and the defendant will not be allewed * to appear 


and plead in the abſence of the plaintiff. Gilb, Hitt. of C. B. rr. 


If he efloign 


ed, (viz. ſent 


nis excuſe for not appearing) the excuſe was to be ſent on the day that the writ was returnable ; for 


if he omitted that day an exception might be entered to his non-appearance, and an order had, that 


non recipiatur eſſonium detendentis; and from this exception the ſecond day after the return of the 


„tit was called the day of exception. Gilb, Hitt, of C. B. 11. and in marg. Cites Cro. 


4. If the tenant be efſ5:oned before the vouchee enters into warranty, 
ſo that the eſſoign is granted in reſpect of the pleas which ma 
ariſe between the vouchee and tenant, yet :t Is to be entered be- 
tween the tenant and demandant, and not between the tenant and 
vouchee, and idem dies is ſtil] to be given to the parties not ef- 
ſoigned. Hob. 47. pl. 52. Earl of Clanrickard's Caſe. 

5. Upon an eſſoign of the defendant an idem dies ought to be 
given to the plaintiff, agreed per tot. Cur. Carth. 173. Hill. 2 
K 3 W. & M. in B. R. in Caſe of Clobery v. the Biſhop of 
kxcter. . 


(G. a) Pleadings. 


1. IN mortdancęſtor in Cheſter the tenant vouched foreign to war- 
| ranty, by which the demandant cauſed the record to come into 
Bank 15 Paſch. at which day the tenant was eſſiigned and chal- 
lenged, becauſe after appearance, where the ſtatute 5uſts it ; to which 
it was ſaid that the plea here was ns plea of aſſiſe, but all upon the 
warranty; for the aſſiſe ſhall not be taken here, and as Herle was 
to have drawn the eſſoign he ſaw that the eiloign was in placits 
mortis anteceſſoris omitting this word (Aida mortis anteceſſoris, 
and becauſe the word aſſiſa was wanting the eſſoign was quaſhed, 
and the default of the tenant recorded, and the record remanded 
to Cheſter to take the aſſiſe with the record of it which was made 
in Bank. Br. Eſſoign, pl. 89. cites 8 Aſſ. 22. 

2. A man cannot be eſſoigued again/t the one tenant in præcipe 
quod reddat brought by him again/i two by [-veral præcipes, and 
appear againſt the other ; but the eſſoign was amended and caſt 
againſt all; the reaſon ſeems to be becauſe a man cannot appear 
and be abſent at one inſtant and one place. Br. Default, pl. 30. 
cites 21 E. 3. 36. | | | ; 

3. The granting of effoign where eſſoign dies not lie is not error; 


contra of denying eſſoign where it does lie. Br. Eſſoign, pl. 116. 
Cites 33 H. 8. | 


4. He 


E. 263% 
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208 Eſſoign. 
4. He who is Higned upon ſummons ſhall not ſay that it was not 


pn ſumn:ons & c. per Winch, quod non negatur. Br. Eſtoppel, 
pl. 45. cites 46 E. zo. 


= SP. Br. 5. In pracipe quod reddat the tenant at the grand cape waged 


n his law of n5n-ſummons, and at the day is eſſoigned, and the d:- 
6. 43. mandant appears, and at the day of eſſoign the demandant was 5 
fergned, and the tenant made default; and per Marten J. the eſ- 
ſoigner may * pray ſeiſin of the land, quod Hull conceſſit. But 
the eſſoigner cannot counterplead the reſceit by which we will re- 
cord his preſence, ſuch as it is &c. Br. Eſſoign, pl. 83. cites 
H. 6. 4. | | 
L 201 J 6. In formedin the tenant was efſ5igned, and the e//3igner pleaded 
to the writ. Martin ſaid, the eigner may demand the demandant 
to have a nm/uit, and the effoigner all not plead plea, but may 
aliege it as amicus Curie, and to it may be, but not to have it by 
way of plea; quod tota Curia conceſſit. Br, Eſſoign, pl. 76. 
cites 4 H. 6. 16. | 
7. In ceſſavit [againſt baron and feme who waged their law 
and | at the day of the law taken to be waged by the tenant of on- 
ſummons, the attorney of the demandant demanded the tenements, and 
the baron made default, and the feme was received. Br. Eſſoign, 
pl. 10. cites 33 H. 6. 53. and Brooke ſays, So ſce that the /- 
eigner may demand the lands. 
8. Formedon by T. and A. «qr. again A. gent. the tenant was 
eſſaigned after the view, and had day by eſſoign till now, and ny 


A. ejqr. was eſſeigned, and T. the Cemandant ſaid that A. yr. 


named demandait, and A. gent. named tenant, are one and the fam? 
perſon, and nit diver/e, and prayed that the eſſoign be quaſhed ; for 
otherwiſe they fourch infinite. Per Priſot, it cannot be tried 
now if they are one and the ſame perſon or not in the abſence of 
the other, and the tenant may be eſſaigned after the view, and at 
the day the demandant may be efſngned, and this is no fourcher, but 
Fat the day &c. the tenant will be eſſoigned again, then ſpeak of 
the fourcher &c. by which the eſſoign was adjudgedand adjourned; 
quod nota, Br. Eſſoign, pl. 85. cites 39 H. 6. 28. 29. 

9. A man may plead thoſe pleas after an eſſoign which he can- 
not after a general imparlance; for an eſſoign is before declara- 
tion, and ſo the defendant does not know what the plaintiff's 
charge will be; per North. Freem. Rep. 205. pl. 209. Mich. 
1675. Serle v. Bunnion. | 


For more of Eſſoign in General, fee Default, Protection, | 
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(A) By whom, and to whom to be made. 


— 3 . ; 
EI. N eſtate cannot be limited to the party himſelf who gives A man by 
It upona grant. | _ ang 
2W Cannot 
create in 
himſelf a particular eftate, nor give himſelf any eſtate in poſſeſſion or remainder, unlef; pera ven- 
ture in ſome caſes by concluſion ; but inaſmuch as uſes ſince the ſtatute 25 H. S. are only truſts and 
contidences, the law tolerates them ſo long as they agree in the declaration and limitation ot their 
eitates with the rule of law. 1 Rep. 127. a. \ man cannot convey to himſelf an eſtate by 
way of conveyance at common law, but by way of uſe he may; per Hale Ch. J. Mod. 121. pl. 27. 
Pitch, 26 Car. 2. B. R. in Cate of PyBus v. MIT TOD. Mod. 238. the Court agreed Paſch. 
25 Car, 4. C. B. in Cate of SouTncors v. STOWEL I, that at common law a man * could not 
make his right heir a purchaſer without parting with the whole fee, but that by way of uſe he 
might, and ſaid that CxtswoLD's Cast in Dyer is oi an eſtate executed, 
11 


2. If 2 man gives to A. for life, reſerving the reverſion to him- 
ſelf for life, the remainder over to another; this is a void reſer— 
vation of the reveriion to him, 42 Aſſ. 2. dubitatur.] | 

[3. So an eſtate cannot be limited fa the heir of the donor upon a 
grant, | | 

4. If a man gives to one for life the remainder to the right Co. Litt. 


* Fe . 3 C » 
Leirs of the donor, this is a void remainder ; becauſe he cannot ** _ 15 
, . . . *. 7 . | — 
make his right heir a purchaſer without departing from the fee out when he de- 

| a : parts with 
the whole 
ice, a3 if a man makes a feoffment in fee to the uſe of himſelf for life, and then to the uſe of the 
keirs male of his body, this is a good eltate tail executed in himſelf, and the limitation is good by 
way of uſe, becauſe it is rais'd out of the eſtate of the t-oftees which the teoffor departed with, and 
that is apparent, tor a limitation of uſe to himtelf had without queſtion been good, Co. Litt. 22. b. 
* See tit. Remainder (D) pl. 1: S. C. and the notes there. 


5. A man cannot /-aſe to one for life referving a fee tail to him pol. Sas. 
| . 
Br. Tail, pl. 11, cites 8. C. and cites 42 E. 3. gr. Eſtates, pl. 14. cites 14 U. 4.31. 
S. C. & S. P. and 42 E. 3. 5. S. P.——Fitzh. Monſtrans de Faits, pl. 13 1. cites 14 H. 4. 30. S. P. 


(5. So if tenant in fee levies a fine to one for life, reſerumg a tail Fitzh. Mon- 
a 3 : - (ir; , 
% himſelf”; this is not good tail, 14 H. 4. 31. b. J Fai = 
h 1. 2 


Cites S. C. m—-Br. Eſtates, pl. 66. cites S. C. and 14 E. 3. 5. S. P. 
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Eſtate. 


2 W hat ſhall be ſaid an Eftate, 
1. 7] THERE the Ring had annum diem & vaſtum of the land 


in attuint of felony, this is only a chattel, and the /;-7 
of whom the land is held has the * franktenem: ut. Br. Eſtates, pl. 


83. (bis) cites Fitzh. Affiſe 424. tempore E. 1. 


2. If laren ſeiſed in jure uxoris be attainted of felony, and the 
King ſeiſes fer life of the baron, the King has only a chattel, and 
the fr anktenement remains iu the feme. Br. Eſtates, pl. 03. (bis) 
cites 4 E. 3. 47. and Fitzh. Aſſiſe 166. 

. Office was not accounted franktenement at common law, by 
fome. Br. Precipe, 28 19. cites 10 Aſſ. 11. 

4. An upper chamber in an houſe is no franktenement; for it 

annot continue; for if the foundation fails the chamber is gone, 
and per Hufley and Fairfax the chamber paſſes by grant without 


livery of ſeiſin; for there is no franktenement in it * more 


than in trees growing. Br. Demand, pl. 20. cites 21 H. 


5. Tenant "by the curteſy had not any eſtate during bis wife 8 


lite, but was only ſeiſed in right of the feme; but when he be- 
comes tenant by the curteſy he is ſeiſed of an eſtate for life. Sce 
Keilw. incerti temporis 118. b. | 


6. Eftate /ignrfies ſuch inheritance, freehold, term for years, 


tenancy by ſtatute- merchant, ſtaple, elegit or the like, as any 
man hath in lands cr tenements &c. Co. Litt. 345. a, 

7. He that enters by virtue of a pruver to hold till ſatisfied on ar- 
rear M rent leaves the whole eſtate in the owner of the land, and 
not a reverſion only. Per Ventris J. 2. Vent. 327. Trin. 1 W. 
& M. in Scacc. 

8. An extended interſt makes an eſtate in the lands as wack. as 
any demiſe or leaſe. Per Ventris J. See 2 Vent. 327, 328. Tin. 
1 W. & M. 


A. 3) What a Legal and what an Equitable Eſtate, 
" and 1 in whom it thall be ſaid to be, and How. 


1. ARTICLES were enrolled importing a preſent grant, yet 
1 the ctiate bring mortcaged the legal eſtate does not pals 
thereby, it being the Inortgagecs; nota. Vern, 2300. Li! 
1683. in Caſe of Phillips v. D. of Bucks. 

2. Devwijce of lands as the legal eſtate; arg. 2 Vern. 704. 

Mich. 1715. 
3. Lands deviſed to truſiees and their heirs until his fon come to 
the age of 25 years a mortgæge mas by the ſon at 21 is void 
in law; for if it was a contingent and executory deviſe, it is 
plain he had no title till the contingent ſhould happen; bur if the 
eltate tail was executed in him then he might make a title by ſuſ- 
6 | tering 
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fering a common recovery. ꝙ Mod. 28. Trin. 9 Geo. Spencer 
v. Chaſe. | 

4. A legal and equitable intereſt cannot be incorporated together. 
ice Caſes in Equ. in Ld. Talbot's time. 1066. Hill. 1735. in 
Cafe of Sir John Robinſon v. Comyns. 


d 5. The caſe was, A. by will deviſed all his lands to C. and his 
d heirs in truſt ta pay delits, and then in truſt for . his grandaughter 
- and the heirs of her body, remainder to C. and his heirs, upon con- 

dition that he marry B. and gave C. his perſonal eſtate in truſt for 
4 3, until ſhe attain 21, and made C. executor and died. B. refuſed to 


; marry C. and married F. R. and afterwards at her age of 21 B. and 
$) 7. R. made a bargain and ſale to IF. R. to make him tenant to præ- 
cipe in order to ſuffer a common recovery, in which B. and J. R. 


by was vouched, and the uſes were declared to the iſſue of the mar- 
, riage, remainder to her own right heirs. One queſtion was, 
Sus what ſort of eſtate the remainder in John Comyns is? whether 
ws it be a truſt or a legal eſtate? It is obſervable, that the whole 
t eſtate is given to the defendant and his heirs, to the uſe of him 
1 50 and his heirs, which is a compleat diſpoſition of the whole legal 
5 eſtate, and being in caſe of a will would be ſo of the equitable 
fe's intereſt likewiſe, unleſs the teſtator's intent appears to the con- 
_ trary, as in this caſe it manifeſtly does; for it is given in truſt 
8875 for payment of his debts &c. and ſo far is a limitation of an 
equitable eſtate, the remainder of which (had the tellator gone 

0 5 no farther) would, after the purpoſes ſerved, return to the heir 
OY at law, as was determined upon Serjeant Maynard's will, But 


then there comes a remainder to the defendant, and his right 
heirs &c. It is true, that the word remainder (properly ſpeaking) 
ignites only a continuance of the fame kind of eſtate as is before 
imited, which here was only a truſt-eſtate; tor when the whole 
legal eſtate is diſpoſed of and part of the equitable intereſt like- 
wiſe, there the remainder muſt be an equitable remainder ; in 
this caſe indeed it is not an abſolute one, but conditional, which, £ 204 
when the condition is performed, will veſt the eſtate in him, and 
if the condition be not performed, it will then deſcend to the 
heir. The teſtator therefore has contidered it as an equitable. 
intereſt, and yet it is likewiſe true, that this equitable intereſt, 
when veſted in the ſame perſon with the legal one, muſt, as to 
lome purpoſes, be conſidered as a legal intereſt. Caſes in Chan. 
in Ld. Talbot's time. 165. Hill, 9 Geo. 2. Sir John Robin- 
lon v. Comyns. | ; 


(B) Eſtate of Franktenement. 


Cannot be granted to commence at a Day to come, 


ll. IF a man makes a deed of leaſe to have for life from the day 
* of the date, and makes livery by attorney the ſame day ſe- 
2 cundum- 


204 Eſtate. 


* Cre.C. cundum formam charte, this is a void leaſe, becauſe a ftanktene- 
men cannot be granted! in futuro, for the day of the date is ex- 


Cur. and Cur. agreed without queſtion, and admitted, WI edament g gigen 
eee upon other matter, this being admitted. P. 11 Car. B. R. be- 
tued. tween S:r Aenelm Digby and Jordan per Cur. reſolved upon evi- 
| dence at Bar. | 

* Ero. ]. 2. It 2 man makes leaſe of land to have for life from the day 
of the date, and makes livery hi mmjelf the fame day J. cundum for ating 
jury found chte, this is a void grant, becaule the day ct the date is ex- 
that he le- cluded by the deed, ad the livery has reference to the decd, and 
_— franktenement cannot be granted in futuro. P. 15 Ja. in the 
112. by Star-Chamber this was agreed by the judzes and the 8 
incenure Mich. 15 Ja. B. R. betucen Sey/r 514 ard Ball admitted by th 


F th Ame 0 . 
1% a Court; which was the ſame caſe as was in the Star-Chan: 3 


date, 10 : : . : | 
that it was and in both Courts the queſtion was, Whether the deed was 775/78 
OE INTE the day of the date, or at the day of the date at the time of the 
8 

1 mu king, or made fo after? And it was found that this was a? 


1thkey the making, 8 the day of the date, and ſo by conſequence 
erwares the leaſe * N B. R. agrecd by three juſtices in the 
Ng thut 7 =. as 

py Caſe of * Hemings v. . P ancharden.] 


ey the 23d July ejuſdem __ this is repugnant and voi id, July not being mentioned before; 


4 P Pham, Fenner and WI 1 8 s held it void: 


becauſe ihe attorney Had no warrant; and Pop- 


m 1214, that if the deed had deen Jolivered atter the day of the date, and then livery _ bees 
N. de by atto 77 had been well enough, and that ſo it had been adjudged. 
Cro. C. : C3. If J. be p:/7e fied for ye ars of 2 portion of tithes, he rever- 
EY . 2 „ being te be in ji, and B. by mdenture made between him of 
j tice * one part, and A. 4 C. of the other part, vecites the ſaid , teaſe 
1d for the and confirms it, and then grants the tithes 1 A, and C. habe lid 
lar” ++ o 
1 In "2 tr C. 7 ter tre eafirat 7 of tlic id e zue morith, and aj t:r ts 


pl. 65. S. c. A. in fer, this is a void gro nt of the fee, be * uſe this is 8 com- 
the Chief mence at a day to come; for this can not pays | the intent of the 

Nie, deed as a reverſion, inaſmuch as by the lame deed he confirms 
the leaſe and grants 6s fee to the ſame le ſſce, the which, if it 
J. were cle: ſhould be a reverſion, then this will extinguiſh the leaſe after ile 
1 month ended, and the rent reſerved upon the leife extinguiinec, 
2. - and he ought to have a month after the expiration of the firit 
* od, to term, there fore cannct have it as a reverſion i: mmediately. Ir. 
begin a 15-Car. B. R. adjudged per Cur. upon a ſpecial verdict between 


Swift and Aires. Intratur Tr. 12 Car. Rot. 420. } 1 
which with- 

out doubt is | 

void, and cited 8 H. 7. 29 H. 6. and 3 Rep. Bucktsn's Casp, and that in 8 II. 7. the dif- 
ference is taken betwixt the grant of a rent in cle, and a rent de novo; a grant of a rent de novo max 
be granted in turuio, but nota rent which is in being. Eut Jones J. held, that here was any grant of 
a freehold ro commence at a day to come, o. 435. pl. 2. Vicars Choral of Litchficld v. Ayres 


S. C. & S. P. agreed by all chat the grant ia tee was not good. 


Cro. J. 6 . [A. If a man wakes a leaſe for life habend' a die datus, and makes 
3 n. limery Him i ſecundiim for mam charte tie next day, this is g. od 
B. K. re. &Eliatc for life; for the eſtate doth not 7 only by the deed, but 


held per tot. cluded. Mich. 10 Car. B. R. between * Bull and Myatt per 
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4 H 
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Which 
8. 
ode 
hered:; 
Gres O 
for 2 1} 
time of 


Judged. 


ame of t 
1 C, actin 


principal! y by the livery; for the deed is not of effect till the li- fes thar 
very, and therefore it cannot be ſaid that the fabrick of the deed EP 


is void when nothing as yet paſſcs, and here the in convenience Greenwood 
of the operatron of "the 1 in futuro is taken away by the v. Tyler.— 

Ho I 
making of livery the nc: IT day; for this deth not relate to paſs the 

pl. 391. 
954 we fr om the doli ve 7 te deed 1 | S. C. KS. 
7 reſolved in 
B. R. Palm. 29. 23. S. C. & 8. P. reſolved. S. C. cited as reſolved according 
Hetl. 21, 22. but the fol. is miſprulted, and thould be (23 & 24. Cro. C. 95. cites 8. ©.fas 
4d udged | 7 


[ 5. So it ſeems it fall be though ihe leſſor made a letter fat 

rere; to make liv Fei VV. «al: d the Aliagr ney nade tt HT ' [ectt;; dum for WMA mM Fol, $29. 

5 * * p x OS / 1 4 . 

carte the next day, this is a cou! eftate ; for he has given power „NI 

' 1 1 15 3 O. Nep. 

to tne attorney to make the livery the Fei day, a: d ſo to make 2 8 V 

It void, or to deliver it the! next day, and ſo to make it good. S. C. but ne 

F. 2 Ja. B. R. between * Hemings and Pantherden, u pon a ſpe— Lare, 

cial verdict this was 2 point not reſolve d, but adjudged upon other s G. 

Matter. Contra Tr. 13 Ja. B. K. adjudg ed between Butler and but not ad- 

Fincher. 1 — 
The diffe- 

rence is 

here! very is made by the Welt in perſon, and where by letter of attorney being in the {ume charter 

generally made ; but if the letter ot ene de to make 1 after Mich, (where the habens um 

was for three live S after Mich.) then in both cales it is good enough, tor there is no integtion that the 

livery ſhould operate futurely, but that it ſhould be made when it ſhould operate, and the ciiate thouid be 

ood pretently, Cro. J. 563. Hill. 17 Jad. retolved in Greeuwood v. Tyler's Cale. 


„ * 


[6. If a man makes a writing ef a leaſe for life habend' @ die 8 
dats, and feals it the next day, and then makes * livery, this is 2 a. 25 * 
Wann Lach. 5 Ja. B. K. per Popham; between Hemings and notes there 


7. 177 being leer for years of the t tenſure of a medals 26, the Cro. C. 36> 

rever/zon in foe to B. and B. grants the tonſüre 79 C. 7 r a month, I 3: S.C. 
17 Commence after the expiration of the term fe, Years of A. the re- 
Mainder after the month ended to D. in fee, this is a void remainder 
10 D. I=cauſr tis ren) 1a1der, being a franktenement, Cannot 
commence at a day to come, as it Gught in cate it were a good 
remainder, maſfmuch as it depends uf GN an eftate 20 ieh. 1s to con- 
Mice at a day to cone, & prima tac le it ny” be intended that He 
( Lo bi 45 the 104 re 525 the foul aſa. . 10 C a B. . between 
Hurd (1/1 4 Hell. er, per Eur. reſolved N evidence at the bar, 
Which concern, J the Choriſters of Litchfield.] 

8. 11 A. fetjed In ſer of IOO HIVES. makes fea ment of 18 of the Mo. 87. 
Io acres hated Ai S heredibus ſes ad eleclionem ipſius B. & ny Mn 
Harrell 771 {jacor 14%, which they ple: Tic „ (707t/ Ut 0 efigning any Parti. ular Bu: det 8.0. 
acres of the 100) this is a void feoffment for the uncertainty ; {23> ic was | 


for 4 livery cannot operate in e, but ovght to operate at the 1; 206 0 
t. fo { J J N 7 = en; 

ie of the me axing or neve D. 11 El. 280. 17, 18, 19. ad that election 
judged. I: | Cann»! be 


1nade in the 


Bendl. 145. 1. 2.6. 


me of the ſucceſſor of tie bitop, as Peniows r ports in hu bock. 
* — actin ged. —— — ny 5 5 


= p 4 
4 s þ + — b- 0 


. 
CE 2 9. Rewer- 


Eſtate. 


woe 5 9. Rever/on cannot be granted to commence in futuro. Pl. 
039 C. 197. 1 Eliz. in Caſe of Wroteſley v. Adams. 

2 112 
FD | 


Buckler's Cafe S. P. Cro. E. 450. Buckler v. Harvy.— Ibid. 585. 2 And. 
29. S. C. Mo. 423. S. C. Unleſs it be a reverſion for years. Le. 171.——5 Rep. 


91. d. 


10. Eſtate of franktenement cannot by the common law com- 
mence in f.ituro, but ought to take effect immediately in poſſeſ- 
ſion, reverſion or remainder ; and the d:verſity is between a leaſe 


fer life and a leaſe for years ; tor a leaſe for years may commence 


in tuturo but not a lea'e for life, becauſe a leaſe for years may be 
made without livery and ſeiſin, which an c{{:te of tranktenement 
cannot be either in deed or in law, ſo that when a man makes a 
preſent leaſe to commence at a future day, he cannot make preſet 
livery te a future eſtate, and therefore nothing paſtes. 5 Rep. 94. 
b. reſolved Trin. 39 Eliz. in the Exchequer in Berwick's Cale. 
A. ſeiſed of 


rent in fee 
Erants the 


1. for 29 156. 3 Mzriz in Caſe of Throgmorton v. Tracy. 


vears from 


Mich. next and good ; for no eſtate paſſes preſently but only an intereit, Le. 171. pl. 229, Hill, 


31 Eliz. B. K. in Cafe of Palmer v. Thorp. | | 
* Becaute that being newly created there can be no precedent right to bring any real action for it; 
Arg. Show. 309. cites Palm. 29, 30. 


S. C. cited 12. A. made a fe-ffment habendum po? mort. m of A. adjudged 
Ft a void habendum, and a good feoffment in præſenti. Mo. 891. 
Hodge v. Cites 33 & 34 Eliz. Hogg v. Croſſe. 

Crotie. 


And vet where one having leaſed to three for their lives, granted the reverſion habend' to the grant-? 
for his life, and then added theſe words, whick ſaid eſtate tor life to begin atter the deathof tl the? 
firſt leſſees; and that was adjudged a good eftate in reverſion for life; per Hobart Ch. J. cites it a 
Hill. :4 Eliz. in B. R. in the Cate of Underhay v. Underhay. 

And. 254. : 13. A roverſion upon a leaſe for life is granted for life, cum f, 
1. 292. an a . . T2 . 5 p * 0 8 
1515.28 el. orten of the tenant ter life acciderit; the queſtion was, if this ſaull 
29+. Daſh- reter to the commencement of the future time as to the eſtate, 
ECT or to have the land in poſſeſſion? And it was ruled it ſhall 24 
Uri, S. . x ; ; 
adjudged Leer to the commencement of the eſtate, but to the having the land iu 
for the Paſſeſſion. Cites 23 Eliz. Dy. 376. Cro. E. 323. pl. 14. Paſch. 
grantzeof 36 Eliz. B. R. Milborne v. Daſhburne. | 


the revtre 


ſion. | | 
14. An office may be granted habend* after the death of 4. 
For it varies from the cale of land; per Walniſly J. Cro. E. 
336. pl. 4. Trin. 36 Eliz. C. B. in Caſe of Ferrer v. Johnſon. 
Rep. oz. b. 15. A grant for life was made by the ing of a manor by patent 


3 P. babend' a die canfectionis, and this was held void becauſe the frans- 
tenant which paſſes cannot wait till the next day after the patent. 
Mo. 393. pl. 529. Hill. 37 Eliz. in the Exchequer, Berwicks 
Cu. E 873. Caſe. : SD = 
16. Huſband and wife, //ees for their lives, by a new indenturc 


1558 


11. A rent * de novo may be granted to commence after the 
death of J. S. But otherwiſe it is of a rent in ; Arg. Pl. C. 


þo wility, 


of 00 
lec un 
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1. 21 


Eſtate. 


722 a new leaſe to them two, and their ſon, haben a die datus indon— 
ture pro termino vite eorum & cuij ulibet iſorium poſt alterum din 
tius viventi, * with a letter of attorney tor livery; the denture was 
jealed and delivered the day of the date, and livery was made a week 
after, and then the wife died. The fon and huſband entered. 
Reſolved that the leaſe was good to begin a die datus, which is a 
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re ſolved 
that the ſee 
cond leaſe 
was void, 
toratmuclhh 
as it is ha- 
bendum 4 
die datus, 


N . © . - - 
day to come, becauſe livery was executed after the day of the date, and the li- 
but if it had been executed before it would not be g00d. Mo. 6 
639. pl. 876. Trin. 43 Eliz. C. B. Mellow v May. will na 

: 5 h-ip it. 


5 : _ : I - 
Crouke fates the ſecond leaſe to be made the 3) July 21 Eliz. aud the livery to be made 23 Eliz. 
ſecundum tormam chariw. | 


17. Grant of t#t/-s for life to commence at a future day, 
though by deed, is not good by way of ters ff to the owner of 
the land, but by way of «charge it may, but then words of diſ- 
charge muſt be inſerted. Yelv. 131. i rin. 6 Jac. B. R. Ed- 
monds v. Booth. | 

18. A diſcharge for lift may well commence at a day to come; 
as to be diſcharged of ſuit of a mill &. but where a grant of 
| franktenement enures by way of intereſt, it is not good to coin- 
Hill, mence at a future day; but in a grant for life, which is to ope- 
rate by way of diſcharge of t:thes, and the grant is made to 


or It; commence from a day to come, it muſt be expreſſed in the deed 
to be. by way of diſcharge. Yelv. 131. Trin. 6 Jac. B. R. in 

aſe of Edmonds v. Booth. 
bene 1y. Reverſconer in fee after two eſtates for life granted his rower- 


ſean habendum the aforeſaid reverſion after the death, furrender, or 
ferfeiture of the tenant for life; it happens that the leaſe deter- 
BR mines for the life of the grantee, and remains to another for life; 
e thre: - and reſolved that this ſhall be a good grant of the reverſion to 
the firſt effect of poſſeſſion, after the deaths of the tenants for 
lite according to 23 Eliz. Dy. 377. 27. and it ſhall not be in- 
tended to paſs as future intereſt, as if it were void of the other 


2 party, and ſo was the opinion of all the Court, 2 Brownl. 299, 

eſtate, 300. Paſch. 7 Jac. C. B. Denis v. More. | 

ul nt 20. K leaſe JO made Sth day Augiſſi 6 Jac. habendum a Mo. "om 
nd in die confections for three lives, and very was mate 9th Sꝙptember 2 3 
"TY following; reſolved the leaſe was good; for the livery being 1: Cate of 


Banks v. 
Broun S. P. 
agreed, 


ade after the day not working futurely was good enough. 
Cro. J. 458. pl. 15 Jac. B. R. Smith v. Bole. 

21. In ſenſfinents there is an expectancy of livery which may 
paſs the eſtate, but in cafe of a grant to commence at a future 


ro. E. day the grant is void ab initio, and attornment afterwards will 
on not make it good; agreed by all the juſtices. Palm. 30. Mich. 
patent 17 Jac. B. R. in Caſe of Tiler v Greenwood, 

frank” 22. Aman cannot make leaſe for life in futuro, for poſſibility 
patent: of franktenement cannot be; but 4% for life remainder over upon 
WICK 5 Paſſibility, as it J. S. pay 10l. &c. is good; Arg. 2 Roll. R. 427. 

oz Il. 21 Jac, B. R. in the Serjeant's Cafe, 
denturc | Q 4 23. Cvenaut 


170 


. Cate. 


22. Covenant ts ffand ſeiſed to uſe of ].'S. when he pays 10]. 
good. Arg. 2 Roll. R. 427. Hill. 21 Jac. B. K. in the 3 
Cafe. 

25. There is a great difterence between things that lie 1 


grant and a fes nen. for a grant a die datus cannot be * 


good ; but where a teofiment i is made the deed is the evidence, 
and ail is not dane before the livery, but in the other caſe after the 
livery nothing is to be done by the other; Arg. Het. 23. Inn. 
3 Car. C. B. 
And in cafe 
„ mainder over is a conveyance, becauſe it riſes out of my eſtate; 
Hunte th per Bridgman Ch. J. Ravm. 83. cites Mich. 13 Car. i. B. R. 


v. Pretty. Lon g v. Smith. 
And. 574. 
Ibid. Paia's Caſe. 
L 208] 26. Ventris J. ſaid, that he _ the preventing the uncertainty 
of Freenaid to be the great reaſon why a freehold cannot be grante 4 
in future, becauſe it would be very hard and inconvenient that a 
man ſhould be driven to bring his præcipe or real action firſt 
againſt the grantor, and after he had proceeded in it a conſider— 
able time, it ſhould abate by transferring the freehold to a ſtranger 
by reaſon of his agreement to ſome conveyance ma de before the 
Wirit brought ; for ot! herwiſe there is nothing in the nature of the 
thing againit conveying a freehold in ſutur for arent de novo may 
be ſo granted, becauſe that being newly created there can be no 
precedent riznt to bring any rcal action for it. 2 Vent. 204. 


u. 


Sy ia. c bo. he King granted an ce of ſearcher to A. durante bene- 
1 Ot 45 and afterwards granted the ſame 10 B. to commence aſter the 
eth, vere r, or 5 22 wreef A. The grant to B. is good ; and 
—— Como. in this c- E the ing does not grant a reverſion but in reverſion, 
$34- >- -- and that not being in reſpect of a particular eſtate, but becauſe 
2 , , 
Scordinely. he is pleaſed to g rant in futuro. 2 Salk. 465, 460. Tri. 
—i2 Mod. W. 3. EB. R. The Ning v. Kemp. 
77 8. C. ad- | 
jvage i accortingiy. Carth- 380. © adjuts ed accordingly. 4 Mod. 275. S. C. ad- 
jud; cord ng lx. Ld. ay m. Rep. 49- . ad;ugged accordingly. 

A trecheld of lands cannot be grante 2 to commence in futuro, or de pend upon an eftate at vill, 


bot ie offre or a rent de novo mz * he created to commence in tuturo ; "ts it 1s the creature 
of jum mat makes it, and it is ro otherwite in being than it is: in grant; per Cur. 2 Saik. 466. pl. 

» Trin. 7 . 2. B. R. The King v. Kemp. Ld. Ray m. Rep. 52. S. C. Holt Ch. |. as to 
the ens that a freehold cannot be granted to Commence i; | futuro, anſwered, that it muſt be 
und<ritood of a freeho d in eſſe, as 3 Os: 92. Berwick's Caſe, but a rent de novo e be ; granted 
ta commence in futuro, or may be granted in fee with fractions, and cites 1 Co. Corbet's Cate, or to 
commence upon any contingeucy, becaule it is a creature of the grantor, who may * it in what 
forta ge n is; and the grant of this mew office reſembles a grant of a rent de novo, for ſince 


there is go cate in eſſe, but it is new created by the King he may mould it as he pleaſes. Aud 
aithough there is ſuch an office as this of a fe archer, yet the eſtate is new, and ſubject to any i- 
Tmitztions, and o ens can be given why a grant in futuro of ſuch a new office "ſhou!4 not be 
oc d, as well where there is ſuch precedent as where there is none at all; for ſuppoſe there being 


b ſote a gran ce for life, the King grents to another to commence after the death of the grantec 
for le, this hrſt grant for life is of no avail to make good the laſt grant, for the laſt grant "is not 
2 OS der, for then it ought to have been created at the creation of the particular eſtate 3 nor 15 
wa reverfiln, for neither the King nor any other has any reverſion of the office, and a grant 
v7 5 name is void, but the King may fi ant an office in reverſion, not in reſpect of the particu ir 

ct te, 
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e date, but it is only a future intereſt to commence in futuro, and cites 1 Cro. Young v. Stawell, 
and Young v. Fowler; but it the King has the inheritauce of an office, ſuch a grant as this had 
Leen void. - 


28. Though a freehold cannot commence in futuro that is to 
be under/tcod, where it is derived out 15 an inheritance, Per Holt 
Ch. J. 12 Mod, 80. in Caſe of the King v. Kemp. 


(C) Where it may be moveable. 


us IF there are 8o acres of meadow which have been v/ed time Cro.E. 421. 
out of mind to be divided between certain perſons, and that pl. 17.5. C. 


| | Add judge d 
a certain number of acres belong to every of thoſe perſons; as N __ 


to A. 13 acres to be annually aſſigned and allotted, fo that ſometimes pl. 453. 


the 13 acres lie in one place, and ſometimes in another place, and > c— 
io of the reſidue. A. in this caſe has a moveable fee in 13 moveable 


acres, and the number only certain, but the place where they be eſtate oi in- 
annually uncertain, Hill. 34 El. B. R. between Welden and heritance in 


i i a : 13 acres 
Bridgwater adjudged, which ſce Co. Litt. 4. 48. a b.] parcel all 6+ 
es. meadow of 
$- acres, the charter of feoffment ought to be generally of 12 acres lying within the“ meadow of 
o ucres, without bounding or deſcribing of it in certainty, and livery may be of the 13 acres allotted 
ty the feoffor for the year ſecundum formam chart, and this is good livery to paſs the content of 13 
acres in what place ſoever it lies. Co. Litt. 48. b. cites 8. Co And if the owner of thoſe 
i3 acres grants a rent charge out of the 13 acres generally, as lying in the meadow of 80, without 
mentioning where they lie particularly, there, as the ſtate in the land removes, the charge ſhall re- 
move allo. Co. Litt. 243. b. cites S. C. h 


| * 
209 
(2. If a partition be made between two coparceners that one ſhall And may 

2ave certain land from Eaſter till Lammas to her and her heirs, gms. 

f : them,during 
and the other ſhall have it from Lammas to Eaſter to her and her their fever al 
beirs; or the one (hall have it the firſt year, and the ather the ſeifins, have 
ſecond alternis vicibus, in thoſe caſes ſeveral perſons have ſeveral as 
inheritances of the ſame land at ſeveral times. Uo. Litt. 4.] E. 446 


Welden v. 


F. N. B. 62. (1). Co. Liu. 


Bridgwater, cites F. N. B. 62. and Temps E. 1. Partition 21. 
167. à. (i.) S. P. Co. Litt. 180. a. S. P. 


3. If two coparceners make partition of two manors, that the F. N. B. 52. 


cre ſhall have the one manor for one year, and the other the other (K/ 54 ut 
manor for the ſame year, and the ſecond year each of them ſhall cited Cro. 


have the manor which he had not the year before alterns vicibus E- 427 422. 
n perpetuum, this is a moveable fee. Co. Litt. 4. 48. b.) ee = 

A. b. S. P. 
——1 Rep. 87. a. b. S. P. by Walmſley, that it is good as to the poſſeſſion and taking of the 
prouits but it 1s no {evcrance of the eſtate of inheritance. | 


(C. 2) 


Eſtate. 
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an. 
EI. 
(C. 2) Eſtate altered. 
| cha 
In what Caſes it ſhall be ſaid to be altered. : 
. II hath been holden, that by the ds compriſed in the 
clauſe of warranty the eſtate ſhall be altered. But the b 
fame is not law as I think. And therefore if lands be given by the 
theſe words, Sciant &c. quod ego &c. det D. & F. uxort ejus eg; the 
the feoffor warr' prædict. terras &c. dict. D. & F. uxori ejus & on 
hered* de corpore eorum exeunt.” and livery of ſeiſin be made ac- . 
cording to the deed, they ſhall not have any eſtate but for their why 
lives &c. Perk. S. 165, 166. cites 12 E. 3. Tail. 3. 2 
2. If a man be enfooffed by deed of two acres, to have and t1 _ 
Beli three actes, and livery of ſeiſin be made unto him according N. 8 
to the deed inte ftos acres, the third acre of which there was no vs 
ſpcech in the premiſſes of the deed, ſhall not paſs by the deed, vt 
if livery and feifin be made in this acre, then it ſhall pass by the 
livery of ſeiſin &c. Perk. S. 165. 
In afiiſe the baron alcenes in fee, and re- too to him and his 
feme and died, the lord ſeiſed the heir, and the land for ward, ar. 1 of 
aſſigned the third part to the feme in dower, and gave to her 1005. t5 
be content, and jhe brought aſſiſe of the ſecond part recovered by 1. 1 
judgment, and was remitted to the third part by her entry, becaule 
the jaid endowment was not by deed ner by record. Br. Accept- Fitzh 
ance, pl. 16. cites 17 Aff. 3. i ax 
4. Confirmation by the heir to the tenant in dower ſhall not and w. 
— her eftate. - Br. Waſt. pl. 76. cites 38 E. 3. 23. elegit, 
If feoffee uith warranty to him and his heirs and aſſigns tent, a1 
2 in fee, and re-takes to him in fee, and aliens io another in fee his ſon 
he may vouch as athgnee, for he is not in of other eſtate. 2 Roll. firmed 
| 8 (O) pl. 4. but cites contra 20 H. 6. 34. b. tenant, 
0 If he in reverſion in fee diſſoiſes his tenant for term of life, he heirs 7. 
is eied in fee, viz. of the franktenement by tort &c. Br. El- the ten, 
tates, pl. 41. cites 9 H. 7. 25, ecution 
7. And if git be for life, the remainder in tail, the remand: to hold 
in fee, and * in the remainder in tail diſfetſes the tenant for tif", held cha 
he is ſeiſed in fee without queſtion, and not in tail; quod juit late th 
conceſſum per Cur. Br. Ibid, at the t; 
8. And if he in reverſion and @ ſtranger difſeiſes the tenant fo the land 
life, both are ſeiſed in fee. Per Fairfax, quod Brian and Town!- not ma 
end concefferunt. Br. Ibid. : tenant to 
9. A. ſeiſed in fee leaſed to B. at witl; and afterwards rel-a/cd nota ber 


to him all accompts, ſuits and demands ab initiy mundi until the «cv 3. If 


of the date, by which he was ſeijed for life &c. The queſtion was, re-takes 
if the eſtate of the leſſee at will was increaſed? And upon mo- ave act 
tion reſolved by the whole Court, that the eſtate 1 is not cnlarged, Privy to 


and 4. Cos 


Eſtate. 


and the plaintiff had judgment. Cro. E, 268. pl. 7. Hill. 34 
Eliz. B. R. Seyman v. Okcly. 
10. Tenant for life accepts a fine, it is a forfeiture, but does not It forfeits 


kgs : : - I, | his citate, 
change his eſtate, Vent. 257. Paſch. 26 Car. 2. B. R. Anon. |, it doe. 


not alter it; 


210 


ne 


1 5 


per Hale Ch. J. 


11. Two jointenants in fee accept a fine which is ts them and 


Mod. 117, Green v. Proud, S. C. 


tne the heirs of one of them, yet they continue jointenants in fee as 
by they were before. Arg Vent. 258. Paſch. 26 Car. 2. B. R. 
1 Þ Anon. | | | | 
8 12. Cofyſ oller in foe ſurrendered into the hands of the lord 70 
272 the uje of him/e(f and the heirs maic of his body, but dies without 
nei admittance on the ſurrender; it was unanimouſly reſolved, That 
without admittance on the ſurrender he continued ſeiſed in fee as 
9 10 before, for the lord could otherwiſe have no remedy for his fine 
48. &, Holt's Rep. 165. pl. 10. Prin. 5 Ann. Brown v. Dyer. 
> I! 
„ but : 
8 (C. 3) Altered. 
d his : 3 
and The Effect thereof, and what is gone with it. 
F. 1 | 
4 by K TY O ointenants with warranty make partition, the war- 
-aule ranty is gone. Arg. 2 Roll. Rep. 402. cites 29 E. 3. 
TEpt- Fitzh. Warraiity 7 Os 
2. In afliſe of rent, B. was ſeiſed in fee of 100 acres of land, 
| not and was condemned in 100l. damages, by which this land by the 
| elegit, as a moiety of all his lands, was delivered in execution by ex- 
ſſizns tent, and after B. granted 3l. of rent-charge out of this land to J. 
n fee, his fon and heir apparent, and then B. granted, ratified and con- 
Roll, firmed by deed to the tenant by elegit the ſame land for life of the 
tenant, and after by another deed with warranty ot him and his 
fe, he heirs releaſed all his right to the tenant by elegit, and by Fiſhe, firſt 
El- the tenant by elegit ought to have held diſcharged, becauſe the ex- 
ecution was made before the charge, but after by the confirmation 
ainder to hold for term of his own life which enlarged his eſtate, he i 
life, hald charged, and the ſame law by the releaſe, for he was in of other 
d iuit eſtate than before, quod nota, and ſo ſee that if the land be charged 
| at the time of the making of the warranty, ſo that he warranted : - 
ut far the land then charged, and not diſcharged, ſuch warranty ſhall | 
own!- not make the grantor to warrant the land diſcharged, but the 
tenant to whom ſuch warranty is made fhall hold charged. Quod 
elealed nota bene. Br. Charge, pl. 29. cites 31 Al. 13. | 
he dan 3. If after waſte done the leſſor grants over the reverſion, and 
n was, re- takes it to him and his feme, and to his heirs, yet he ſhall not 
n mo- have action for the ſaid waſte. Becauſe the eſtate which was 
arged, privy to the waſte committed is altered. Co. Litt. 53. b. 
and 4. Ceparcener in fee makes feoffment in fee, and re-takes the 


eſtate 


„ Eſtate. 


eſtate again, ſhe ſhall not have aid of her coparcener, but if thy 84 


feoſfment be with warranty and ſhe comes in by voucher ſhe ſhall inte 
have aid. Per Jones J. 2 Roll. Rep. 4 21 Jac. B. R. 7 
wed, 
"8a; 
(D) What ſhall be an Intereſt, and no Eſtate in of t/ 
Fee &c. for Life or Years &c. cies 
- eſtat 
Co. Lit. 4. [1, IF A. bn Vijes bis land at R. by his will in writing 2% fie be a 
4 Rep 96. ; executors for payment of his debts, and ri! his d bai for a 
in s. C. in this caſe the executors have but a chuttel and au, ti; alwa 
cites CoR- re/? till the debts paid, for if they ſhould have this tor (tt ves, ules, 
DAL'S then by their death their eſtate ſhou' Jceaſe, and th: t. rethain betw 
Cas. : 
unpaid ; but being but a chattel * this hall go to the ccc e is an 
Tra So the executsrs for payment of the debts. Co. Liit. 42. + 3 Rwy when 
——— 95. Mat. Manning's Caje. 4 Rep. 82. Sir Andrew CG e whict 
But if fach 3 x I'wit 
eftate be made 4 grant or conveyance at common law, the law will adjudge it 2 franktc: etzt. — 3 
n E. 3 4 Ithatif it was by deed it had been a conditional e:tate for liſe.— nd, 
Co. Lit 4 a. 8 85 . C eie heir a 
t IS. C. cited A1. 47. Arg. in Caſe of Price v. Vaughan. are th 
F2. Guardians in chivalry who held over for ſingle or doub md, 
value, have uncertain intereſts, and yet but chattels. Co, 17 6 
. 42. | 
2. In afſiſe, a man ſeiſed of land deviſeable by te em, deviſes re- 
it to his executors to el, and died, and the exccutors entete „ and eitate, d. 
were ouſted by J. S. and brought 4tÞt- againſt him, and recove ed, 
and of this writ of error was brought, and the firſt judgment 8 
was afhrmed, and fo it ſeems that tue executors have tranktene- ct bi 
ment till they fell. br. }ſtates, pl. 37. cites 29 Afl. 17. ing an 
The f-offor 4. Where 4 0 me t 1< made of certain Lands, refer; Ag QA cer- grant 
by his te- farn rent Cc. upon ſuch condition, that if the rent be arrear, 4 Hail ad. 
ener gains & 
at Of lar whul for the feuſſor and his peirs to enter a4 to H the and . 
freehold, 1itil he he ſatisfied LY paid the rent ear &c. Ir 71 this Cale i it the 45 the ( 


rent de behind, and the feoffor and his heirs emer, the fecffee is 
nd - not altogether excluded from this, but the feoitur th ” have and 
ar the par- hold the land, and thereof take the profits until he be ſatisned of 
nente take the rent arrear; an] when he is ſatisfied, then may = feoffee 
nl re-enter into the fame land, and hold it as he heid it before. 
era ditlefs. For in this caſe the feoffor ſhall have the land but in manner as 
Co. Lit for a diſtreſs until he be ſatisfied of the rent &c. though he takes 
"of Lite, the profits in the mean time to his own ule &, Litt. S. 327. 


E) 
UI. IF. 


5. C. of Litt. 
6. 327 cited ; De : 3 before C! 
Arg. Raz m. 12 6, 1:7. And Ibid, Keeling J. ſaid, that this Caſe of Littleton cannot be maintained 13 Car 

7 ton! by authority of the author. | | 1 War, 
by reaſon, by ly y 7 Ks - 


F219] 5: Terant by /? fatute merchant, flaple, and by cher it have un- 
certain intereſts in lands or tenements, and yet they have chat- 
tels and no freehold whoſe eſtates arc created by divers acts ef 2, If 


dies 
parliament. Co. Lit. 42 4. - 85 the 
6. Lei: 


in 


15 2 
„e ed, 
ment 
tence 


before. 
iner 45 
» takes 
327. 


Aintained 


ve un- 
e chat- 
acts ef 


5. Liſt 


Eſtate. 


he Leſſee far years. beſore entry has n 


2ctual eſtate but only an 
ntereſt. Co. Litt. 4. b. 
7 renteharge is granted in ſee with a clauſe of diſtreſs, pro- 
vided that IF it bo arrear by tiventy days it fhall 2 lawful far the 


grantee, his heirs and ens, to enter Sc. and to retain ani jatisfied 


9 the arrearages, with colts and damages ef fic toties quoties. | he 
rent is arrear, the grantee enters, and leaſes to the plaintiff in 

ejectment, et judic' pro quer. objected that by the entry only an 
eſtate at will was gained, and ſo the leaſe not good, or it cannot 
be a freehold for want of livery nor a term for years, becauſe not 
for a certain time, and uncertain intereſts of continuance are 


always created by acts of parliament, as the caſe of an elegit, 


uſes, or by will for payment of debts, but not by conveyances 
between the parties; ſed non allocatur; for the power of entry 
is an inheritance, and deſcends with the rent to the heir, but 

den the entry is made it is _ a chattel-intereſt in the 1and, 
hey ch ſhall go with the arrears to the executors; And per 
Twitden, if it was not for the ks V1Z. to retain until ſatished 
&. it would be an inheritance in the land, to remain in the 
heir as a penalty, but theſe words carry it to the executors, who 
are the perſons to be fatisfi:d of the arrears ; and all held that 
after the entry the grantee cannot cut down timber or commit 
waſte, but only take the ordinary profits. 1 Lev. 170. Trin. 
17 Car. 2. B. R. Jemmot v. Cooly. 


granted for years with ſuch proviſo, and the CSurt ſail, that though the common 
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Raym. 135. 
8. C. adjor- 
natur, aud 
Ibid. 1 58. 
S. C. ad- 
judged tor 
the plaintiff. 
Saund. 
112. 
ad; udged, 
and jude 
ment athrm- 
ed in the 
Excheqder-— 
Ci:imaber. 
Sid, 
223.1 
adjornatur, 
and Ibid. 
262. 
S. C. adjor- 
natur, and 
Ibid. 344. 
pl. 9. S. C. 
adjudged” 
or tlie 
plaintiff, 
Siderfin 
ſtates by As 2 
rent-Charge 
law will not 


low ſuch uncertain intereſts to ſtand of itſelf, yet it may ſtand as lo:rg 's as the rent, which is a fixed 


e. tate, goth. 


8. Grant of pin veftura 1 is but like a grant tel prima tonſura, 
and being for no certain time, is but an interelt in the firſt cut- 
ting and taking of the graſs; but agreed per omnes, if a man 
grant primam veſturam from juch a day ta ſuch a da certain, the 
grantee ſhall have the ſoil, and mow it or feed it as pleaſes. 
Cited Vent. 393. by Sir Francis N orth, out of a MS. Report, 
as the Caſe of Collins v. the Bp. of Oxford. 


In what Caſes an Eitate ſhall be in a Perſon 
without Entry or Claim, 


(E) 


o 


[I. IF a man ſeiſed in fee of land Jargaius and fells it by deed 
inro!led and dies, the franktenement is in the bargainee 
before entry Or claim, ſcilicet, a /ranktenement in law. Mick. 
13 Car. B. R. between Hiblyn an 4 Slacke per Cur. reſolved upon 
a trial at bar, and ſo they held in the Caſe of a dn. 
tion, Co. Litt. 26 

I; If fone inheritable takes baron and has iſſue, and the feme 
dies, the la ' adjudges the franiienemert in the burn as tenant by 
the 


Palm. 174. 
Paſch. 19 
Jac. B. R. 
The Bp. of 
Oxtord's 
Caſe, t! 
S. C. 
ruled ac- 
cordingly 


S. P. and ſs 
it is when 
ules ate 
raiſed by 
covenant 
upon good 
coniidera* 


6. b. 


Eſtate. 


the curteſy immediately without entry, and præcipe quod reddat 
lies againſt him. Br. Præcipe, pl. 38. cites 21 E. 3. 49. 


13 


* 2. Devije to A. for life, but if he does ſuch an act his eſtate | 


2 Le. 152. ſhall ceaſe, after ſuch an act done though A. continues in pof- 
13 p. ſeſſion and dies, yet there is no freehold in him, and now he was 
2imittes but tenant at ſufferance. Cro. E. 238. pl. 5. Trin. 35 Eliz. 
Arg. B. R. in Cale of Allen v. Hill. 
4. A freehold veſted in the heir ſhall be deveſted by executzrs 
>. ſelling thereof by virtue of a oil. Cro. E. 669. pl. 25. Paſch. 
41 Eliz. C. B. in the Caſe of Parman v. Bowyer. 
5. Leaſe for years with condition to have fee, if the condition be 
not performed the fee returns without any other, act. Cro. E. 
669. pl. 25. Paſch. 41 Eliz. C. B. in the Caſe of Parman v. 
Boyer. | | 
6. If a feoffment to the uſe of another be made, the ceſty que 
uſe before entry has ſuch a ſciſin of Which he may be diiletfed ; 
but he cannot bring treſpaſs without an actual entry. Ow. 87. 
Mich. 41 & 42 Eliz. C. B. Green v. Wiſeman, | 
2 And. o 7. Inheritance or freehold in uſe will not ceaſe without claim 
pl. 28. 5. C. or entry after 27 H. 8. unleſs he, who has power to ceale it, is 


— tenant of the freebold. Mo. 605. pl. 835. Hill. 42 Eliz. B. R. 


appear. Digges's Caſe. 
x Rep. 173. | | : 
2.S. C. & S. P | 


8. If ferffee pays not loool. at ſuch a day, that the land Hall 
remain over; adjudged that the firſt eſtate ceaſes, and eſtate 
raiſed in the other without entry or claim, yet here were no 
words of ceſſer, but ceſler by implication, Mo. 633. pl. 868. 
Paſch. 43 Eliz. C. B. cited by Walmſley J. as the Cate of 
Bracebridge. | | 

9. If a tenant in a præcipe being ſeiſed of lands in fee confeſs 
Iimſe f to be a villain ta a ſtranger, and to hold the land in vil- 
lenage of him, the ſtranger by his acknowledgment is actually 

ſeiſed of the freehold and inheritance without any entry, Co. 
Litt. 266. b. | 

10. Upon exchange the parties have neither frechold in deed 

or in law before they enter. Co. Litt. 266. b. 


11. Upon a partition the freehold is not removed until an entry. 


Co. Litt. 266. b. 
And it muſt 12. Upon a {very within view no frechold is veſted before an 


be made in entry, Co, Litt. 266. b. 


the life of 
the teoſtor 
and ſcoffee. Jenk. 124. pl. 30. 


13. If tenant for life by the agreement of him in the rever- 
ſion ſurrender unto him, he in the reverſion has a frechold in law 
in him before entry. Co. Litt. 266. b. 

14. Limitation or condition cannot make an ate ceaſe as to 
one perſon and not as to another; but act of parliament may. 
6 Rep. 40. b. Mich. 3 Jac. B. R. Mildmay's Calc. | 8 
15. Re- 


1 

47 4 
25 
mah 
to di 
eſtat. 
thou; 
Cro. 
-Lutw 


allign, 3 


Carth. 


16. 
tween 
thereb 


Cro. C 


„ 
mit ati- 
K 27 C 

18, \ 
ve wit 
Z 19, 7 
how. 7 

20. H 
expreſs a 
W. 3 B 

3 

his dent < 


I9 W. 3 


. IF a 1 

out 
late fal, 
place, and 
he leſlor n 
ce by CC 


H. 32 El. 
Gaw 


2. If a 
ther before 


ſhall 
tate 


2 no 
868. 
e ot 
mfeſs 
vil- 
ually 
Cos: 
deed 
try. 


re all 


rever- 
n law 


as to 
t may. 


5. Re- 


Eſtate. 1 213 


15. Reſolved by the two Ch. J. and Ch. B. that upon a bargain Jo. 7. Mxt- 


and ſale for years of lands, whereof the bargainor himſelf is in poſ- g 5 _ 
feſfron, and the bargamee never entred, it atterwards the Largainor in C. B. and 


makes a grant of the reverſion © (reciting this leaſe ) expettant upon it afterwards 


to divers uſes, it is a good conveyance of the reverſion, and the . ** gg 
0 — dards 
eſtate was veſted and executed in the leſſee for years by the ſtatute, and there 


though not to have treſpaſs without entry and actual poſſeſſion. reſolved. — 


Cro. J. 604. pl. 32. Mich. 18 Jac. in the Court of Wards, 1 
. 7 aUnit-e 
Lutwich v. Mitton. mags Ab 6 
; : | Mod. 250. 
The bargainee by the barzain and ſale has actual poſſeſſion preſently ſo as he may ſurrender, 
aliga, attorn and relcaſe, yet he cannot upon this poſſeſſion bring treſpaſs; per Bridgman Ch. J. 
Carth. 66. Paſch. 18 Car. 2. C. B. | 


16. Leaſe ſurrendered though it is abſolutely determined be- | 214 J 
tween leſſor and leſſee, yet a franger who is to have benefit Hutt. 94. 
thereby may well ſay that it is 7 /e as to him; per Curiam. 5. C. S. F. 
* C [ Hill CaO p accordingly. 
Cro. C. 102. pl. 1. Hill. 3 Car. C. B. Peto v. Pemberton. — 


50. 7 Jie 
S. C. & S. P. accordingly. 


17. There is no need of entry tt av%/d an eſtate in caſe of a Arg. Mo. 
mitatian; it veſts by law till diſagreement. 2 Mod. 7. Hill. 26 f. ee 
& 27 Car. 2. C. B. Anon. | 1 

18. Where a poſſeſſion veſts without entry, a reverſion will Cate. 
veſt without a claim. 2 Mod. 8. Hill. 27 & 28 Car. 2. Anon. 

19. A deviſe veſts an intereſt without entry; per Holt Ch. J. 

Show. 74. Mich. 1 W. & M. in Caſe of Pierce and Smith. 

29, A ſurrender veſts the eſtate in the ſurrenderee without his 
expreſs acceptance, and that before notice, 2 Salk. 618. Hill. g 
W. 3. B. R. Thompſon v. Leach. 

21. The heir need not ſue a ſcire facias to avoid the feoffment of 
1s ileot anceſtor, but may enter without it. Comb. 468. Hill, 

10 W. 3. B. R. Thompſon v. Leech. 


(F) What ſhall be ſufficient Poſſeſſion to leaſe, 
give, or infeoft, 


II. Ih a man leaſe for years, reſerving rent to be paid at a place Cro. E.167. 
out of the land, upon condition for nonpayment that his i 8 it 
ate ſhall conſe, and the leſſor demands the rent at the day and e 
place, and it is not paid, and letiee continues poſſeſſion after, yet and by Wray 
the leſlor may leaſe this to another before any re-entry ; for the bg 

fie by continuance of poſſeſſion was but tenant at ſrifferance, vents 


H. 32 El. B. R. adjudged between Germin and IWillis.] betore en- 


| try; but 
Gawdy doubted. 2 Le. 97. pl. 119. S. C. & S. P. by Wray; but Gawdy doubted, 


(2. If a man be di/Je;ſed, he cannot leaſe this for years to ano- 
ter before re-entry. ] 
[3. So 


B. R. in 


214 Eſtate. 
Cro. F. 167. [3. So the dif/oiſve cannot foal and deliver a deed of leaſe, and 


ind Y- gtve power to ancther to enter into the land, and deliver the land to 
3. C. but the leſſee to make this a good leaſe; for at the time of the ſealing 
not elear as and delivery he had not power to contract for the land, having 
w che S. P. but a right. Hill. 32 El. B. R. agreed between Germin and 


a. 


greed. 
2 Le. 97. i 3 

pl. 119. S. C. but S. P. does not appear to be agreed. See tit. Faits (N) pl. 14. and the notes 
there. Cre. E. 483. pl. 19. Trin. 38 II. 8. O. B. Stephens v. Elliot. S. P. accordingly. 


Cro. E. 167. [A. If a corporation be diſſeiſed, and after ſeals a deed of ei, 
r =, and makes letter of attorney to J. S. to enter into the land and di- 
cordingly. liver it as their deed, and he does it accordingly, yet it is no gout 
—ſo. 170. leaſe; for there needs not any delivery of a deed of a corpora- 
Hill 2 Cr. tion, but the fixing of the ſeal makes it a perfect deed ; and they 
cannot ſtay the perfection of the deed by the warrant of attorney 


C 215 } "Han; ow” 8 
Cate of lay. to deliver it as their deed, and they might have made the letter 


- wood v. Ful- Of attorney to ſcal and deliver it as their deed. Contra H. 32 El. 


cre, S. F. B. R. per Cur. between Germin and IAbillis.] 

and ſones 

and Dode- 

ridge thought the deed took no effect till it was delivered on che land, and cited 9 E. 4. 39. b. per 
Choke and ſennv, and CARTER AN DOCROMWELI's CASE, 39 Eliz. B. R and cited Pi. C. Croxs v 
v. RowEL rt, here leafe was delivered as the deed of a corporation by letter of attorney and good; 
but Whitlock e contra; and Hyde ſaid nothing, but told the reporter that he was of the ſame opi- 
pion with Whitlock. Palm. 504. Jones J. cited the Caſe of Carter and Cromwell 36 Elis. 
C. B. which was a letter of attorney by warden and ſcholars to deliver a leaſe on the land to tiy 
a title, and upon writ of error it was adjudged a good leaſe, and Doderidge Zccordingiy ; tor it is not 
a leaſe by the ſcaling, but by the delivery, and dean and chapter cannot enter but only by attorney. 
— See tic. Faits (I/ pl. +. and the notes there. S. P. adjudged according to the opinion of 
Dodge: idge and Jones. 3 Keb. 307. pl. 50. Paſch. 26 Car. 2. B. R. Hale Ch. J. ſaid, that 
firice he came to this Court it had been ruled that the latter execution is good, and that the firſt leafe 
ſealed 13 only as an eſcrow when the letter of attorney is delivered at the lame time. R 


Cro. E. 446. [5. It a difſfeijre delivers out of the land a deed of leaſe ts 4 
Fl. 11. Jen- ſtranger as an ejcrow, and commands him to enter into the land, 


nings v. . : - | # i ; 
3 S. C. and deliver it upon the land as his deed to the leſſee, who does it 


er. Rs 7 - n * 1 a 
nod e 2 this is a good leaſe. Adjudged 3 Rep. 35. b. 
pq Ferning's Caſe. | | 
leaſe; for : 
it was not hjs deed till the ſecond delivery, at which time he had good power and right to leaſe 
it; fed adjornatur, Co. Litt. 48. b. towards the bottom S. P. 


[6. $5 he may make a leaſe, and command another by parol ts 
enter, and ſeal and deliver the leaſe; this is good without any 
warrant of attorney. Tr. 7 Ja. per Cur. between Maſon ans 
Street. 

7. Where A. grants common to C. who uſes the common, and 
commons and grants it over to J. who does not uſe the common, 
and after J. grants it to M. yet the grant of J. is good, and W. 
may ule the common, Br. Common, pl. 27. cites 36 Al. 3. 

8. The zrandjather in tail enferffed ſeveral, and declared by his 
will that the feoffees ſhould held the land till his drbts were paid, 
and after ſhould enfeeff his heir of his bedy, and died; the father 

5 N 


entercd, 


ind 
Hiangr 
ad 
diverſ 
judice 
the dit 

Vo. 
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entered, and made a feoſfinent, the ebts not paid, and levied a fine, 
and li a recovery, and cauſed a ce!/ateral warranty to be 
made, and died, and the fon entered. It ſeems to be admitted 
that the feoffment of the father was good before the debts paid, 
- nevertheleſs, Brooke ſays it ſeems to me the ſecond feoffees ſhall 
be ſeiſed to the firſt uſe of the debts till they are paid, and then 
to the uſe * eſtate tail. Br. Feoffments al Uſes, pl. 21. 
* 1 
. If a tenant ſurr enders to him in reverſim, to which he agrees, 
_ he is not in poſſeſſion till he has entered ; per Brooke J. quod 
nemo negavit, and therefore he cannot grant it. Br. Surrender, 
pl. 15. cites 14 Ul. 8. 20. 

10. J. S. makes a leaſe for years to commence after the death f a 
tenant for life, or after the end of a leaſe jar years iu being; an ef= 
tranger after the death «of the tenant for life, or the end of the leaſe, 
enters by tort. It was agreed by the Court, that notwithſtanding 
the entry, the leſſee may grant over his term. Cro. E. 15. pl. 4. 
Paſch. in C. B. Bruerton v. Rainsford. 

11. But if the leſſee had entered, and been afterwards put out, 

1 he cannot grant his term till he re-enters. Cro. E. 15. pl. 4. 


5 Paſch. 25 Eliz. C. B. Bruerton v. Rainsford. 
+ 12. Ejectione firmz ; it was held clearly by the Court, that = 119 
* | if J. S. makes a /eaſe to B. to commence two years after, that after | * 149. 5 
y the two years are expired, B. before any entry, may grant his term, Twogood, 
= although the leſſor doth continue in poſſeſſion. Cro. E. 127. | 216 J 
p pl. 8. Hill. 31 Eliz. B. R. Wheeler v. Thorogood. 1 5 * a 
- | | per Curiam accordingly. ; 
13. It was held upon evidence, that if the e for years of the 
4 Queen be ouſted by a ſtranger, yet although he be out of poſſeſſion, 
4 he may aſſign over his term; for the reverſion being in the 
7 8 he cannot be out of poſſeſſion but at his pleaſure. Cro. 
Y E. 275. pl. 4. Hill. 34 Eliz. C. B. Wyngate v. Mark. 
I 4. If a man makes a leaſe for years i9 commence at a future 
day, and before the day the le/ſor is dilſciſed, yet the leſſee may grant 
110 ver his intereſt ; for ſuch interelle termini cannot by diſſeilin or 
feoffment be deveſted or turned to a right any more than rent 
or common &. Arg. 5 Rep. 124. a. Paſch. 3 Jac. C. B. in 
fo Saffyn's Cale. 
ny 15. Leſſee before entry hath an intereſt, ;ntere/ſe termini grant- 
n able to another. Co. Litt 46. b. 
16. A man ſeiſed of land tohereunto common is afpendant, and is 3 Le. 114. 
nd diſſeiſed, the diſſeiſee cannot uſe the common until be enters into the = 85 
on, land Who e it is appendant. But F a man be 4e zjed of El SS. 
Wc: nianor whereunto an atyow fo n is appendant he may fre eſent unto the accordingly 


advouſon before be enicrs into the manor. And the reaſon of this S © ©, 
Common oy 


his diverſity is, becauſe in the caſe of the common it ſhould be a pre- periam J. 
21d, judice to the tenant of the ſoil; for if the diſſeiſee might do it, 
her the diſſeiſor might allo put in his cattle, which ſhould be a double 


red, Voz. R | char e 


AY * 5 2 4 * * 
nen _ 15 __— bus 74a I WC 2 un 
A | . * FE 5 » 3% 155 


* 


* To rem 3 
EIN . * 


216 Eſtate. 


charge to the tenant, but not ſo of the advowlon. Co. Litt. 


122. b. 
Job.” 17. Conuſſe of a flatute cannot aſſign the land after liberate 
127 1. in. .. - | 8 ; 

Ii. without actual entry or recovery in cjectment. 3 Lev. 312, 


z e. „ 7 pg : i . 
in B. Trin. 3 W. & M. in B. R. Stephens v. Hanham. 
Immond : 
4 Mod. 4*. Hannam v. Woodford S. P. held accordinęly.— 


v. Wood, S. P. acrordinglv. 
Kinn. z o. pl. 4. S. C. and by Holt: Ch. J. and Eyre clearly there ought to be an actual entry and 


centinuanee in poſſeſiion. 


(G) In what Caſes an Eſtate ſhall be ſaid to be 
ended and void without Entry or other Act; 


and where not. 


PS: 35; 7- 1 IF baron ſeiſed in fee in right of his wife has iſſue by the feme, 
13 ; and after makes leaſe for years, reſerving rent, and after 

— S 2288 0 0 5 . 
the wife dies, and then the baron dies before the end of the years, 


— — 1 8 a — . 
yet it is void and ended in Jaw before any entry of the next heir 


— — of the wife, inaſmuch as he cannot * make it good by any ac- 
2 ceptance of the rent, the leaſe being made ſolely by the baron. 
3 H. 10 Car. B. R. between Miller and Manwaring, per Cur. 
Jo. 354. pl. adjudged in writ of error upon a judgment at Cheſter, which 
2, S. C. & d Sir Randal Crew. In Tr. . R 

5 P concerned Sir Rancal Crew. Intratur Ir, 10 Car. Rot. 321. 
ſoived Dy : : 
three :uttices [Richardſon being dead). The caſe was, that the iſſue after the death of his father, 
tenant by the curtety, before entry recites a leaſe made by his tather, and that the reverſion was in 
him, and grants the reverſion of the land to another tor years, after the expiration of the ſaid firtt 
is is a void leaie; for he has no reverſion at this time, the firſt lcaſe being determined. 


* 


leaſe, ith 


Jo. 355. PI- 2. Hill. 19 Car. B. R. Miller v. Manwaring. 

[2. If tenant in tail leaſes for 40 years, rendering rent to com- 

H. 2 mence 19 years after, and dies, the 1/jue enters and enfeoffs A. the 

C. 10 years expire, the leſſee enters; if A. accepts the rent the leaſe is 

Les there, made good, for he ſhall have the ſame election that the iſſue had; 
for the entry and feoffment of the iſſue before the commence- 
ment of the leaſe he has not made it void. Co. Litt. 45. b. Pl. 


C. 437. 


Br. Leaſes, LZ. If a prebendary, parjn or vicar leaſes for years not accord- 
p'. 24 MS ing to the ſtatute, this is void by his death before entry of the ſuc- 


» Afi. 19. l 
"ot ceſſor. Co. Litt. 45. b.) 


Br. Ac- : 
ceptance, pl. g. cites 19 Aſſ. 9. S. P. c 
Dean and Chapter, pl. 20. cites S. C. — Br. Encumbent, pl. 18. cites S. C. 


. 3 N 1 VR 
But the re- [4. But otherwiſe it is of a leaſe for life, Co. Litt. 45. b. For 
3 _ this is but voidable for the /zvery, by which it was created.) 
a 7: , Ry . : 
it appears to him, that in the cafe of a leaſe for life, if te leſſor accepts the ſame rent which was 
demanded, he has affirmed the leaſe ; becauſe he cannot receive it as due upon any contract, as in 
the caſe of a leaſe for years, but he ought to receive it as his rent, and thereby he affirms the leaſe 


to continue; for when he accepts the rent he cannot have action of debt tor it : but his remedy then 
oy aſſiſe in cafe he had ſeifin, or by diſtreſs; and therefore it ſcems to the reporter, that ia 


fact cale ihe acceptance of the rent will bar his re- entry. 


Br. Leaſe, pl. 18. cites 38 HI. 8. S. P. — Br. 


5. Paron 
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5. Baron ſeiſed ein jure uxoris leaſed the land for ſeven years 


and died within the term, The wite entered and infeoffed G. 
but did not ouſt the termor, and yet this is a good tcottment. 
For by her death the term is void; but if the termor ſowed the 
land in the life-time of the baron, and the baron died before ſe- 
verance, the termor ſhall have the emblements. Br. Leales, pl. 
24: cites 7 All, 19. 

6. Tenant in dower leaſes for years rendring rent and dies; 
the heir brought debt for the rent, but it ſeems it does not lie. 
Br. Leaſes, pl. 19. Cites 4 H. 6. 26. 

7. Baron ſeiſed in right of his wife makes a leaſe for years. 
The wife dies without iſſue, ſo as the baron cannot be tenant 
by the curteſy ; per Babbington and Martin the baron may bring 
debt or make avowry for the rent arrear till the heir of the wite 
enters; but per Paiton, he ihall not make avowry; becauſe tais 
leaſe is no diſcontinuance, and therefore the reverſion and frank-— 
tenement is in the heir and not in the baron; but it ſeems that 
the tenant who claims by him ſhall not plead it. Br. Leaſes, 
pl. 4. cites 9 H. 6. 43. 

8. It a bi/hop grants a fee to a fleward for life, or makes leaſe for 
life and dies, the leaſe or grant is not void but voidable; for if 
the ſucceſſor ſuffers it then it is good, but not if he enters upon 
him; per Danby Ch. J. But per Moyle and Chock |. the grant 
of the fee to the ſteward is void by the Bp.'s death; but Brooke 
ſays, quære of a leaſe for life, it ſeems otherwiſe, and the ſame 
ſeems of a leaſe for years by a Bp. that it is not void but voidable ; 
becauſe he has a fee- ſimple; but contra of ſuch leaſe by parſon, 
this zs void by his death ; for he has not the ſve-fimple, but it is in 
abeyance, and this diverlity is agreed for law in Chancery by 
the juſtices, Hill.“ 2 E. 6. and the Bp. may nave writ of rignt or 
writ of entry ſine aſſenſu capituli, whereas a parſon ſhall have 
only a juris utrum; and therefore if ſucceſſor of Bp. dean, pre- 
bendary and the like who have fee and leaſe. and die, afirms it, 
the leaſe is good, but contra of ſuch acceptance by ſucceilor 
of parſon that makes ſuch leaſe, becauſe ſuch levte is void imme- 
diately ; but if chantery-prieſt makes a leaſe his ſucceſſor ſhall 
avoid it notwithſtanding his predeceſſor had fee, becauſe he is 


donative or preſentative, and then ſuch leaſe is not perdurable, 
_ unleſs confirmed by the patron in the one caſe, and by the patron 


and ordinary in the other. Br. Leaſes, pl. 53. cites 5 E. 4. 105, 
9. If a man infeeffs anther upon condition performed, that 
the feoffment ſhall be void, or that the feoffor may re-enter; 1n the 


A . 


one caſe nor the other upon the condition performed the frankte- 


7% 2. + 
* 


. nement is not in the feoffor till he has re-entered, quod nota, per 


Brian Ch. 1 


Br. Conditions, pl. 249. cites 11 H. 7. 21. 


10. A. deviſed a houje to B. for life, remainder to C. &. pro- 
% that if B. clearly departs out of London and awells in the coun- 
try, that then he ſhall have a rent out of ths Ae houſe &. B. clear- 
ly departed out of London, and lived in the country wholly. 
Agrecd that this is a good proviſo to determine the eſtate, thou h 

R 2 there 


* Rep. 65 
4. 8. P. ver 


Cur. nd 
cites 11 E.3 
Ab.o 9 3 


H., 
Leaſes 19. 
a * F. N. B. 


e. 
4 


. 
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Dr 
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- __ , wht 2 . a ey 
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ms Rep. 
« 62. Arg. 
titesth and 
foilowing 

Calc in 5 2 


Eſtate, 
there are no words (to ceaſe) or (that it ſhall be void) but being 
in a will it ſhall be implyed in the words (That then fhe hall 
have a rent) which cannot be if the eſtate be not determined, and 
B. is but tenant at ſufferance. Cro. E. 238. pl. 5. Trin. 33 
Eliz. B. R. allen v. Hill. | 

11. Leaſe by A. to B. for life, remainder to C. for life, pro- 
wided if A. has iſſue c. that the eſtate limited to C. ſhould ceaſe, 
and it ſhould remain to the fon in tail; A. aiterwards had iſſue, 
yet adjudged that this remainder to C. cannot ceaſe without entry 
or claim. Cro. E. 360. pl. 20. Mich. 36 & 37 Eliz. C. B. 
Cogan v. Cogan. 

12. Tes have not any quality without claim or entry to ceaſe 
the poſſeſſion, becauſe it is agaiuſt the principles of the common 
law; per Anderſon and Kingſmill. Mo. 633. pl. 86. Paſch. 
43 Eliz. C. B. NIildmay's Cate. | | 

13. It is the office of a limitation generally to determine the 
ate without entry or claim, and that a ffranger at common law 
may tate advantage of a limitation; but there is a dfference be— 
tween a limitation dependant upon a collateral ſingle aft io be per- 
armed unica vice, and a limitation dependent on payment of rent 
which ariſes out of the land, which by its creation may have con- 
tinuance of ſucceſſive acts; per Jones Serjeant, Arg. 2 Jo. 32. 
Hill. 19 Car. 2. C. B. Sy | 

14. A leaſe for life upon condition, requires the circumſtance 
of entry to avoid it, although the condition be broken, upon the 
breach of which the leaſe is to be void; % in a leaſe for years ren- 
gering rent, and upon default of payment io be void, this leaſe is not 
void upon default of payment only, without a demand of the 


rent, and this leaſe for years upon demand of the rent is void 


without entry. Jerk. 121. pl. 43. 


(H) Limitation of Eſtates in Law. 


What ſhall be a Determination upon a Limitation 
| in Law. 


[ 1. IF A. Peſſeſſed of a term far years deviſes it is B. and ti the heir: 
| male of his body begotten, and after B. dies without iſſue 
male within the term, yet his exccutors ſhall have the reſiduc of 
the term, and not the executors of A. for this is a void limita- 
tion of the grant to limit to B. and heirs male of his body; tor 
his heir male cf his body could not have it if he had had any 
iſſue male, but his executors, becauſe an entail cannit be of a 
term, and then this is a deviſe of the term abſolutely without ary 
limitation, and ſo the executors of the deviſee ſhall have it, and 
there ſhall not be any reverter to the executors of A. the deviior, 
upon the death of the deviſee, without iſſue male. P. 11 Car. 


B. R. between Leventherpe and Aly refolved per Cur. upon 
evidence 


ion 


heir! 
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Will of Thomas Leventhorpe.] 
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evidence at the Bar. And they would not ſuſſer it to be found and infers 
from both, 


ſpecially for the clearneſs, becauſe they ſaid it had been ſo ad- 97. 
. * . o of % that It 35 
judged divers times. Intratur Mich. 10 Car. Rot. 120. upon the plan tat 


law diſtin- 
guiſhes betwixt a term created de novo out of an inheritance, and a term in groſs. 


C2. If A. ſoijed in fee of land deviſes to J. S. and the heirs mates S. C. cited 
ef 15 body begotten, from his death for 500 years, this is an eſtate 1 
tor 500 years determinable upon his death with iſſue male by Roll. Rep. 
way of limitation, but his executors ſball have it, and not his iſſue 424. in the 

3 ) Pp FD + ERS Serjeant's 
male. 10 Rep. 87. Paſch. 9 Jac. Leonard Lovie's Caſe. ] Cale 
| See tit. De- 
viſe (B. b.) pl. 5. and the notes there, and this Caſe denied. 


Z. If two jointenants for life are, and one leaſes for years his Cro. J. 377+ 
part, and the other jointenant /urrenders his part, and after he who . 5 - W 
made the leaſe for years dies, the leaſe for years is determined, * 
though at the creation of the leaſe for years this was determina- Rep. 309, 
ble upon the death of both the jointenants, for the limitation of f 
the leaſe for years depends upon the limitation of the eſtate for 3 Bult. 130. 
life, and for this the ſurvivor of the e/tate for life being determined S. C. ad- 
by the ſurrender of the leaſe for years, is ao determined by a conſequent, Jonny 

H. 13 Ja. B. R. adjudged between Daniel and Muuddingtou.) 
[A. If a man poſſeſſed of a /eafe for years of land deviſes the land 


D. 30 
pl. “9. Paſch, 


to another generally, the deviſee thall have all the term without 14 Eli. S. P. 


any limitation to determine upon his death. Mich. 13 Ja. B. R. held accord. 
| ine ly. 
— Cut. | | : S.C. cited by 
Coke Ch. J. 

Roll. Rep. 371. 


C5. If a man poſſeſſed of a leaſe for years grants a rent out of Roll. Rep. 


247. p 


it generally, without limiting any e/tate, this ſhall be during all the Goffn. 


term, and not determinable by the death of the grantee. Mich. Hard. S. P. 


13 Ja. B. R. held, ] | upon a de- 
vile, aud 

ſeems to be S. C. adjornatur. bid. 368. S. C. but no judgment. 3 Bulſt. 12:. to 130. 

S. C. debated by the Court who were divided, and ſo no judgment, Bridgm. 52. Gouge wy 


Hayward S. C. the Court divided. 


[6. If a man grants land to another habend” to him and A, his —S— 
wife, and one of the ſons of him and A. according to the cuſtom of the Fol. $32. 
manor, this being void to A, and their ſon for the uncertainty . — 

2007 Oh : . * The in- 
which of them ſhall firſt take, it ſhall not be an eſtate to the tent wa; 
grantee for his life, and the lives of the other two, for it was not the that they 


intent of the grantor to make * them to be the limitation of the mould take 


. 0 jointly, ; 
eſtate of the firſt man, but that they ſhould take alſo for their Er 
. 0 5 D 
lives. Mich. 11 Jac, B. R. per Cur, between Cobb and Bet- in that re- 
terton.] | ſpect it does 

| | - not extend 

| i ; to A. &c. 

by way of limitation. See Jo, 310. S. P. But if there had been but one ſon and fo averred it had 
been good, Cro, J. 374. S. C. and there Coke cited it adjudged 29 Eliz, in Winkmore's Caſs 


b. P. 
— | #3; * If 


* Os CET Ae bots ĩðͤ in WS EIS, acts e 
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7. If lord and tenant be, and the be d grants his ſeigniory for life 


unto a ſtranger, and the tenant atiorns, and dies MY — ot „ and 
the grantee enters for eat, he thall not have a greater eſtate in 
the tenancy than he had in the ſeigniory, becauſe the tenancy 
cometh in lieu of the ſei. Zniory. Perk. S. 90. cltes& . 4. 3. 

8. $9 ſhall it be of /and recovered in value by vguchee mutatis 
mutandis. Perk. S. 96. 

9. A leaſe was made for 21 years, if the leſee lived fo long, ao 
ontinued in the er's Jervi ce. The er dies. It was holden 
by three j aſtio es, that the leaſe continues, for that there is 10 
lackes in the |. ſee, that he did not ſerve, and it is by: the act of 


God that he cannot ſerve any longer; but Walmſley ſtrongly e 


contra, that it is a limitation to the late. The reporter adds a 


eie. F. 647. pl. 45. Mich. 40 „ li. C. B. 
Wrenford v. Gyles. 

10. Eſtate given to A. may be defeated in toto by condition or 
limitation, but the fame eſtate, or any part of it, cannot be de- 


termined as to A. and given in part or in toto to B. for this is re- 


pugnant to the rules of Ls; ; as if A. makes leaſe for life, upon 
concition that if he dues not pay 20 l. that B. ſhall have the land, 
this future limitatis 1s void; per Walmſley J. Nep. $6. b. 
Paſcn, 42 Eliz. C. B. in Corbet's Caſe. 

11. A. enfeoffs B. on condition that B. and his heirs ſhould pay 
arentto F. S. (a ſtranger). and his heirs. This is a good condi- 
tion, though it is not pr. per'y a rent, but a frm iu groſs, becauſe 
it iſtues not out of tl e land; and if it be not paid, A. may re- 
enter, and on ſuch re-entry the rent is gone for ever, and ſo was 
only as penalty, Litt. S. 345. 

12. Ir Ve for years grants a rent to another, this ſhall be 175 
a chattel ; pe r Coke and Doderidge ; but Doderidge ſaid, 1 
ſeemed it ſhould be a chattel with this limitation, viz. if the gran— 
tee ſo long live; but Coke Ch. J. e contra, that it ſhould be a 
rent duri: nz t the term abſolutely, but if it had been expreſly limited 
to be during his lite, then it would be ſo, quod fuit conceſſum per 
Crooke and Doderidge. Roll. Kep. 249. Mich. 13 Jac. B. R. 

13. Limitation of the tr uſt of a "revs ;ndliy 3 in  pafubritty of a chat- 


tel real to the heir of the perſon limiting, is a void limitation. Chan. 


Cafes 8 Hill. 135 & 14 C:r. 2. Goring v. Bickerſtaff. 

14. Baron f. ſiſſed of a term for years, on marriage aſſigns the 
term in truſt bs r "himelf for life, remainder for the children of the 
body of the wife, baron dies leaving a fon ; the wife marries again, 
and dies, leaving a ſon by the ſecond huſband ; per Somers C. 
The truſt for the benefit of the children of the wife muſt be in- 
tended the children of that marriage, and not as a portion for any 
child of her by any other huſband. 2 Vern. 362. I rin. 1699. 


Daffon v. Goodman and Bolt. 
15. Future intereſts, ſpringing truſts, or truſts executory, re- 


ma:nders that are to ariſe or emerge upon contingency, are quite 


out of the reaſon and rule of perpetuities, eſpecially it they be 
not of long and remote conſideration, but ſuch as by a natural and 


eaſy 


Cited 
B. 
haps 


he 


by 
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eaſy interpretation will ſpeedily wear out, and ſo things come to the 
right channel again. Parl. Caſes, 139. Arg. cites it as held by 
Ld. C. Nottingham in the D. of Norfolk's Cafe. 
16. A marriage ſettlement was, that if the heirs of Penelope, the 
wife, ſhould within three months after. the death of the ſurvivor of the 
ſaid Richard (the huſband) and Penelope dying without iſſue, pay to 
the heirs or aſſigns of the ſaid Richard the jum of 40001. then the re- 
mainder to Richard ſhould ceaſe, and the premiſes ſhould remain to 
the uſe of the right heirs of the jaid Penelope for ever. Ma. and 
Suſan, as heirs of Penclope, pay the 4000 l. and exhivited that bill [ 221 J 
in Chancery to compel the truſtees to convey the eſtate to them 
upon ſuch payment; and though Richard Carew and Penelope 
his wife had levied a fine, to the end to extinguiſh and bar all 
ſuch eſtate, right, title &c. as the ſaid Penelope then had, or her 
iſtue or heirs might have or claim to the ſame by any condition 
&c. on payment of 4009 l. or otherwiſe &c. and for ſettling the 
ſame on the ſaid Richard Carew and his heirs &c. yet: upon an 
appeal from a deeree in Chancery (where the bill was diſmiſſed) 
into the Houſe of Lords, the decree there was reverſed, and it was 
held that there was nt any difference between a contingency to hap- 
pen during life or lives, or within ene year afterwards, and that the 
true rule is to fix limits and boundaries to ſuch limitations, when 
o made, as that they prove inconventent, and not otherwiſe ; that 
the fine could not bar the benefit of this proviſs; for that the ſame 
never was, nor ever could be in Penelope, who levied the fine. 
Parl. Caſes. 137. Sir Evan Floyd and Mary his Wife & al v. Sir 
Richard Carew &Cc. 


(I) What ſhall be a Determination of the Eſtate 


upon an Act or Limitation, 


ft IF a man /eaſes land for years if he and 7. S. a ſtranger fo long Ittue leaſe 


live, Or if two flrangers 2 lang live, by the death of any of had been ta 


them the eſtate is ended, becauſe the limitation is collateral to the J. S. I. N. 


E ; a and J. D. if 
eſtate; for the life of a man is collateral to a chattle, and therefore they C nam- 


this limitation is all one as if he limitation had been, if they both ing them as 
together ſo long live. 5 Rep. Brudnell's Cyſe, g. b. reſolved H. 14 J. D. 
13 Ja. B. R. b. agreed.] 


ſo long live, 
6 | and afterone 
of them dies, it was held by Mountague and Brown, that the leaſe was determined by the death of 


one. | 
S. P. in totidem verbis, per Hutton and Harvey. Hetl. 76. Hill. 3 Car. C. B. Wilkinſon's Caſe, 
: Vent. 74. Mich. 1 W. & M. in C. B. Brudenell's Cafe cited per Cur. S. E. 


cited by Doderidge J. 3 Bulſt. 131, 132. 2 Brownl. 292. cites S. C. & S. P. adjudged. 
But if the words had been general, viz. if the leflee ſo long live, without naming them, then per- 
haps it might be more doubtful ; per two Juſtices, Dal. 2. pl. 2. Mich. 1 E. 6. 


2. If two jointenants for life are, and one leaſes for years, if > Bulk. 139, 
he and his companion ſo long live, and after dies, this ſhall determine 2 


by his death, becauſe the limitation is collateral to the e/tate, though Cur. 
R 4 the 
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22 | | Eſtate, 


Cro. 3. the eſtate had not been determined by his death by the limitation 
. 


ad judge d. a 5 

en. judged between Daniel and Il gadingten.] 

Rep. WO, 

pi. 320. S. C. aJjucged per tot. Cur.— S. C. cited per Cur. 2 Vent. 74. 

Hob. 181. If a eme be re :1der for life during her widewheond, ac 
| 2818 : 

PI. I. eord * IT to the cuſ7: % of the Manor, and ſhe takes * S. to baron 


cites S. C. 
but there it ſhe being niece to a former wife of J. S. upon which J. 8. is 
is tated that queſtioned for an inceſtucus marr age, and f ut to penance by the 
0 be ED = High Commiſſion Court, and bound not to k cep ber company, and 
C GOW © 


J. S. whoſe after J. >. dies, this marriage dces not determine her ęſtate though 
former wite fe Was not Fruerced a vinculs matrimtvii, though there was cauſe 


rkg for it. Hobart's Rep. 254. cites P. 16 Ja. upon evidence. 
re ſol ved « Re ningts 'W 25 Ca/z. Per Cur. ] : 
ſe * a> "agg 


titled to her widow's eſtate. 
Vaugh. 249. and 322. 


Noy 29. Rennington v. Cole, S. C. adjudged. S. C. cited 


D 222 J 4. In aſſiſe, the caſe was, that 4. was ſeiſed in fee, and c:ve- 


Br. 1 nanted with B. te pive him $1. to remain with B. three year's to learn 
q 5 42 . , ) J 
u Ka r the niſtery of tale, 55 and N ſaid B. of land in fee til 81 


>. 1. S. C. were paid, and made a ſcmple deed of froſfment, but the livery u 
Br. af. condition 14s above to pay the d l. and A. died within ee 
weeks after the livery, and the heir of A. ouſted the plaintift and 
-. he brought alle, viz. 3}. brought athſe, and becauſe the money 
Contact,. Was not paid, it was awarded that the plaintiff ſhould recover, 
* and yet now the plaintiff cannot teach nor inſtruct A. in the 
F 


E miſtery of talery, for there was no default in B. the plaintiff. Br. 
; Conditi-. Entre Cong. pl. 29. Cites 21 E. 3. 11, 12. and 21 Afl. 18. con- 
=: cogaat. 


Br. Abbe, 3. Ha leaſe i is made 70 an p ablet for hrs life, and he is tranſlated to 
3- © another houſe, the ſucceilor thail have the land during the natural 
life of the leflee ; per Cur. Br. Leaſes, pl. 29. cites 5 H. 7. 25. 
6. Leaſe by patron, parſon, and ordinary, for 24 years, rend- 
ring rent during the term, proviſo ſemper, that if the eſſee die, or if 
the ſaid rent be in arrear &c: or if the ſaid houſes of the ſaid rectory 
be et well repaired, that then it ſhould be /awful for the ſaid par- 
ſon 1 re-erter &c. and retain till arrears levied &c. and till ſo 
much levied as would ſatisfy to put the premiſies in repair. Leſſee 
dics, houſes in good repair, and no rent in arrear. I he leaſe :5 
not determined by his death, but his executor ſhall hold __ 
| jag e of the term. Bendl. 17. M. 28 H. 8. 

. Leaſe is made to A. and B. for years, with a provije iu the 
end of the indenture, ihat if the leſſecs diewithin the term, that tue 
term ſi all ceaſe. A. and B. make partition, or A. aliens bis part 
and dies; the leſſor cannot enter into the part of A, but the gran- 
tec or the executors of A. if no alienation be made, ſhall have his 
part during the life of B. and no occupancy ſhall be in ſuch ey 

: all 


of the law without this expreſs limitation. H. 13 Ja. B. K. ad- 


and it is not like where a leaſe is made to two for liſe, if they make 


partition, and one dies, his part ſhall revert to the leſſor. 
a. pl. 18. Mich. 3 E. 6. Farington's Caſe. 

8. An abbot leaſed land to A. B. and C. for 80 years, and in 
the end of the leaſe was a clauſe, that z/ they died within the term, 
then the ler might enter. The poſſeſſion of the abbey came to 
the King, who granted the reverſion to J. S. who made a new 
leaſe to J. D. for 21 years to begin after the expiration, determina= 
tion, or ſurrender of the ſaid former leaſe. The three leſſees died 
within the term ; per omnes Juſticiarios, J. D. cannot enter be- 

fore J. S. hath entered, for it is in the election of J. . if he will 

take advantage of the condition and defeat the leaſe, but that ought 
to be by entry, and none can make ſuch entry but the leſſor him- 
ſelf, or by his expreſs direction &c. 3 Le. 269. pl. 363. Paſch. 
33 Eliz. C. B. Anon. 

9. But there is a diverſity between a limitation (as during the 
lives. of B. and C. as above) and a condition, as if a man demiſes 
for 100 years, if B. and C. ſhall fo long live; if one of them dies, 
the leaſe is determined, becauſe it was conditional, and not deter- 
minable by limitation of eſtate, and the life of a man is collateral 
as to the leaſe, which is only a chattel; agreed. 5 Rep. g. b. 
Trin. 34 Eliz. B. R. in Brudenell's Caſe. = 

10. And another diver/ity was taken and agreed between a li- 
mitation of an eſiate of franktenement during lives, and collateral de- 
termimations, as during ſuch time as B. and C. ſhall be of the 
Inner Temple, or ſhall be commorant in Norfolk, or ſhall be 
Juſtices of peace &c. For in thoſe caſes the failure of one deter- 
mines the eftate. 5 Rep. 9. b. Trin. 34 E IK in 
Brudenell's Caſe. | | 

11. If a leaſe is made to A. during the lives of B. and C. there if 


D. 67. 


one dies his eſtate ſhall ſurvive ; bt if a leaſe is made to A. during was fo re- 
the life of B. and C. without ſaying during their lives, and the life —— 
of the ſurvivor of them, there if one of them dies the eſtate in Mich. 
is not determined; reſolved per tot. Cur. 5 Rep. 9. Trin. 34 3 St. 
Eliz. B. R. Brudenell's Caſe. | „ 
"IM | & 6 Eliz. 

becauſe A. 
has franktenement by way of limitation of eſtate during the lives of two men, and by conſtruction of 
law during the life of the ſurvivor of them, ——S. C. cited 13 Rep. 66. and affirmed by the whole 
Court to be good law, | | 

12. Leaſe to a widow for 40 years ſub hac conditione ſi tam diu —_ 79. 

dhe 


vixerit vidua & inhabitaret ſuper præmiſſa; ſhe dies within the 
term being a widow; adjudged the term not determined by her 
death, but goes to her executors. Mo. 400. pl. 525. Paſch. 37 
Eliz. B. K. Sawyer v. Hardy. | 
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4 Le. 101. 
pl. 207. S. 
C. in toti- 
dem verbis. 


( 223 ] 


Thid. ſays it 


words there 
are ſub con- 
ditione 
(quod) fi 
tam diu &c. 
and Popham 


2nd Clench held, that if the word (fi) had been omitted it would have been a condition, or if the 
words (ſub conditione quod) had been omitted it would have been a limitation, but the words being in- 


ſenſible it is neither, and ſo the term continues. Goldib. 179. S. C. 
1 3: A. leaſes to B. for 21 years if B. jo long live, and continue 
in his ſervice. 

Y; | mined, 


Cro.E.64% 


. : : : . pl.45. Mich. 
A. dies; per Curiam the leaſe is not deter- 41 Elie. 
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Wrentord mined, becauſe it was the act of God. Noy 70. Warnford v. 


v. G v1es, 21 : 

ants e I 

. Cen Giles. 

accordingly 

by three juitices, but Glanvil ſtrongly e contra, becauſe it is a limitation to the eſtate that it ſhall not 
atinue longer; quære. : N 


14. So an annuity pro concilis &c. to the grantee for his life is 
not determined by the death of the grantor. Noy 70. Warnford 
v. Gyles. | | 
15. If an abbet maies a leaſe for 40 ears, if he ſ long be ablet, 
if he after be depo/ed or die the leaſe is determined; ſo it is if a 
leaſe be made by a h»/dvard, if he {3 lang continues huſband of ſuch a 
woman; per Gawdy J. Goldtb. 179. pl. 112. Hill. 43 Eliz. 
in Caſe of Sayer v. Hardy. 
The leaſe 16. If a limitation be both in the conjunctive and disjunctive, as a 
e leaſe to the huſband and wife for 21 years, if the huſband and wife, 
of them or any child between them jo long live, and the wife dies; yet the 
tive, tor ſo eſtate continues, for the disjunctive refers to the whole, Co. 
ene Lit. 225. a. 
pes. 
Tro. E. 270. cites it as adjudged in Truepenny's Caſe, alias, Baldwin v. Coke. 2 Brownl. 292. 
Cites S. P. adjudged in Truepenny's Caſe. S. C. cited by Doderidge J. as adjudged accerdingiy. 
2 Built. 131. 


17. If land be given to A. and his heirs, fo long as B. has iſſue 
male Sc. B. dies, his wife privement enſeint with a fon, who is af- 
ter barn, yet the eſtate of A. is determined. Noy 132. Anon. 
18. A, leaſes to B. for fix years, if C. ſa lang live; if C. be dead 
befire the leaſe, the leaſe is ablolute. 9 Rep. 61. a. Trin. 10 Jac. 
Bracſhaw's Caſe. | 

19. Leaſe for 21 years, , leſſee ſo long live; leſſor and leſſee iin 
in grant by deed of the term ts C. Leſſce dies within the term. C. 
{hall enjoy the land during the reſidue of the term, abſolutely. 10 
Rep. 49. Mich. 10 Jac. in Lampet's Caſe. | 

20. If I make a leaſ for years, reſerving a rent, during my life, 
aud my wife's life, If I die, the rent is gone, becauſe ſhe is a 
ſtranger; ſhe ſhall never have the rent, becauſe ſhe has no intereſt 


in the land. If one of them die nothing can ſurvive to the other, 


£ 224 J and a limitation mult be taken ſtrictly ; otherwiſe it is by way of 
grant ; that ſhall be taken ſtrongly againſt the grantor. Brownl. 
39. Anon. | | 
Noy 86. 21. Father covenants to provide meat, drink &c. for his fon, 
S, C. Crabb wife and children, during their lives, and if they diſagree, then that 
. Tecker. they ſhould have ſuch land &c. and live elſewhere. I he ſon 
dies. The prwer to aiſagree does not ſurvive any more than de- 
viſe that feoffees ſhall ſell, and one dies. Lat. 152. Trin. 2 Car. 
Harman v. Whitchlow. a 
Show. 228. 22. Office was granted to two, One dies. The office does not 
oo 8 C ſurvive, but determines ; as. if two Heriſſs are, and one dies, the 
adiudred. other cannot act; but if the grant be 79 two, and the ſurvivor of 
——Carth. them, it is otherwiſe. 2 Salk. 465. pl. 1. Mich, 3 W. & M. 


2177. jones - 
wh 2 ax in B. R. Jones v. Pugh. 
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C. adjudged a good grant to the ſurvivor, becauſe of the long and conſtant uſage of granting it ſo. 


4 —4 —— 4 Mod, 16. S. C. adjudged accordingly for the ſame reaſon, 


: body ubon condition and provided that he :ntermarry with, and have 
b i ue male by ane ſurnamed Searle, and in default ol both conditions 
5 he deviſed to V. in the ſame manner, and in deſault thereof he de- 
0 viſed 4% B. for bo years, it he fo long live, remainder 22 the heirs 
: males of the body of the jaid B. and their iſſue male for ever; 
Ws adjudged that the eſtate tail of M. and N. or either of them, does 
Ba not ceaſe by marrying one that is not a Searle; tor the remainder 
28 over is in default of both conditions, and in the mean time it is 
_ limited to her and the heirs male of her body, and the may ſurvive 
the firſt huſband and marry a Searle, and fo there is a pollibility as 
hg Jong as the lives. I Salk. 570. Trin. 3 Ann. B. R. Page v. 
* Hayward. | 
o. | 
(I. 2) What ſhall be a Determination of the Limi- 
bh | tation. Dying without Iſſue &c. 
zue L. Granted to B. a rent-charge out of his lands, #9 begin when 
Caſo : FJ. S. died, without ſue of his body. J. S. died, leaving 
5 ſſue, which iſſue died without iſſue; per Dyer Ch. J. the grant 
3 {hall not take effect; for J. d. at the time of his death had iſſue, 
Jac. and therefore the grant ſhall not begin then, and if not then, it 
| ſhall not begin at all. And per Manwood J. if the words had 
e join | been (to begin when J. S. is dead without iſſue of his body) then 
. C. ſuch grant ſhould take effect when J. S. dies without iſſue; and 
10 per Dyer the difference is between an zntere/t and a limitation. 
3 Le. 103. pl 150. Paſch. 26 Eliz. C. B. Anon. A 
y life 2. Bond! for marriage money as, if the wife died before Mi- x Ke Trin. 
2 chaelmas without iſſue of her body then living, that the bond ſhould 28 UH. 8. 
tereſt be void; ſhe had iſſue and died, and the iſſue died before Michael- Bold v. 
other, mas, reſolved the bond is void; for tune refers to the laſt time, 1 
of ad proximum antecedens, and not to the death of the wife, (unc) And. 1. pl. 
nt. iignificat tempus extremum. Per Haughton J. 3 Bulſt. 103. 1. S. C. 
Mich. 13 Jac. cites D. 16, 17. Bowles's Caſe. ane 
| accordingly, 
is fon, 3. A. on the marriage of his daughter makes a proviſo, that if his [ 225 J 
en that daughter die without iſſue within two years, her baron ſhould repay 2 Vern. 
he fon 500 J. of her portion, the had iſſue, and after, but within the two * 70 
lan de- years, ſhe and her iſſue died; adjudged that the baron ſhall not in gy 
2 Car. repay the 5001. for by the having of iſſue the condition was per- of Pinbury 
| formed. Cited Sid. 102. in Cale of Goodyar v. Clerk, as the Caſe 1 
= -— of Brett v. Pildredge. 13 Car. 1. Rep. 564. 
ies in S. C. o 
Sy 0 22 v. Elkin, Per Id. C. Parker. —8. C. cited Keb. 248. Per Windham J. as the Cale 
& M. Bret and Peldram v. Cole. 
C. a4 4 · A 


23. A. by will deviſed to M. his niece, and the heirs male of her 
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bid. tos pl. 4. A ſettlement was in conſideration of marriage, and 109501, 
8 700G! 
ERS 2 the ule ot barn for life, remainder to the /n in the ufual man— 


judged. 
The Caſe 
os! Gootier LY 
and Clerk, TC? 915 / MELT & he 


ad- ner 752 ta il, and 77 De 
dauglters for 50 years, t9 raye 1500 7. for their portions. The 


He die without ifſive m: e then to the uſe of the 


baron died and /caves a ſon 4 ind a dau ter, and after the jor dies 
daughter brou 2ht cjectment, and judgment 


22. was given tor her, not withſtanding it was infitted that this term 


1 Lev. 22 


was cited : 
and Ho!t 
Ch. |. 1 
that Cate 
311 repo: 
there, and 


was on a condition precedent which did not happen, and alſo that 
an, the term was void in its creation. And held that this was ſuch 
a dying without iſſue male within the intent of the ſettlement as 


Lev. 35. Irin. 13 Car. 2. B. R. 


1 


* ? 


=> that the term ſhall aric. 


chat the Cafe Goodin v. Clerk. 


he” ET. baron an . me with: 


r 509 years mats for raiſing of portions for daughters to hegin 
ut ie male; and tien by another deed an eſtate in ſpecial 


teme, and both theie x parat e deeds were made by the ſame perſon ; 


4 '» — - lo 5 
nace as 4 ie2l fo 


tall male wzs given to ba on at 
and there were two principal queſtions, firſt, whether this term de good in point of creation; and the 
Court held it good, and | part larly Windham and Tuiſden; hic n he could not agree unto. Powell 


J. agreed the Caſe of Goodier and Cle k. 
to be good in point of creation; and ſo the Court there held it. 


k, which he remembered well, but faid he took the leaſe there 
Holt's Rep. 624, 625. pl. 2. Trin. 


in Caſe of Audreus v. Stroud, 


Ler. 35-' 5. A leaſe for 1 years for raiſing 1500 l I. for daughters por 
S${;1 12 
* tions was m ade t: Commence aft, r the death J £ his ſen without i T/ jus 


CT Trin. 3 
Car. 2. | be {51} Pas a [92 
S. C. Reſolved both in B. R. and Exche equer, that the leaſe thouuld com- 


ard died, and then that fon died without 1, Je. 


Len. mence ; for iſſue being namen coliedtivum whenever the iſſue of tac 


S C. c fon failed the term of commencement did happen. Vent. 229: 
= 3 9 8 „ ' 3 4 1 . = 6 % y ; 
77 Caſe of 2\ en. 24 Car. = B. R. Hate CitES tnis 45 Clerk” 8 (Cott e. 

Halt | | 

Brier. 767. S. C. cited in Cafe of Pinbury v. Elkvn.——Devife to A. but if he die ——_ 
fue then to E. A. had illve which died without iſſue; then A, died. This, accord Un g tot 
inter ton of deviſor, is a dyipg without iſſue. Le. 285. pl. 387. Lee's Cue. — 1 Lev. 35. like judgmeat 
en element. Holt Ch. J. thought this leaſe-not good in its creation; 3 but Powell J. contra. 
r Re p. 624, 65 5. in Caſe of Andrews v. Stroud. 
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O42, by 
| oy 
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bau had 
enen money, and North K. decreed for her. 


—— huſband died leaving his wife pride 


T Y, Clark. 


4 - 
AS - 102 0001 — 4 


ut 1d. 6. By marriage articles money was to be laid out in a purch a}? 
tn of lanus to be ſettled &c. proviſo that if the huſband die without 


ilue the wife ſhould ele? to rave land ar money, and ſhould have, 4x 
months time to make her election; no purchaſe was made, but the 
nent enſeint of a daughter born 
ſoon after his death, who died within a month after. The wy 
adminiſtered both to the huſband and child, and elected to have the 


5 Vern. 298. pl. 293: 


death, 

ſo ce 4 not Hill. 1084. 1 V. Atwood. 
de id to 

dle without iſſue. Vern. . 


. In marriage eulen was a proviſo, that if there ſhould le 


" Bo 


A feniement ng 7//ue malo, but the huſhand ſhould leave 1 of the mar- 


to h than 4 


riage, then 1 pay to ſuch iſſue female 1000 |. at eighteen. He 


ant wic for 
if Cicd and left iſſue male and female by the wife, and the 7/u? mai? 


it, 48 


, 
4 
he die 
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fed that the intent of the ſettlement was, that if the huſband died, male living, 
and there ſhould be no iſſue male of the marriage living when the e enn 


3 2 {a mere at 
ortion became payable, then the 10001. was to be paid. But the time of 
1.d. North diſmiſſed the bill. Vern. 299. Hill. 1684. Domi- his death, a 

: g ot | remainder 
nick v. Langly. | 2 
| for 500 
years to raiſe daughters portions ; the huſband dies, leaving iſſue male at the time of his death, which 
iiſue male ſoon after died without iſſue male; the wife dies, the quettion was, if this term ſhould riſe 


up again for the benefit of the daughter? The opinion and judgment of the Court was, that it ſhould 


not, it being a condition precedent, and not a remainder upon the determination of the eitate tail. 


This judgment was reverſed in the Houle of Lords, upon the reaſoning that Mr. Kavmond urged, that 


the time of his death related only to the ventre fa mere, and then it was no more than an uſual limita- 
tion; for the wife was not enfient. 11 Mod 88. pl. 8. Trin. 5 Ann. B. R. Andrews v. Strowde 
——— Holt's Rep. S. C. is ſtated thus, viz. A. ſeiſed of lands in fee conveyed to J. S. and his heirs, 
to the uſe of himſelf and his wife R. for life, remainder tothe iſt, 2d, 3d, 4th, 5th, &c. ſons in tail; 
znd for default of ſuch iſſue, and in caſe the ſaid A. mould die, or he dead without iſſue male of his 
body of the ſaid R. to be born, or in ventre ſa mere at the time of his death, and ſhall leave one or 
more daughters of his body on the body of the ſaid R. begotten, or in ventre fa mere at the times 
then to the uſe and behoof of the ſaid J. S. and his executors tor 50> years to raiſe portions for his 
ſaid daughters. They find that there was a remainder limited to the adminiſtrator of the leſſor of the 
plaintiff, and that A. had iſſue two ſons, B. and C. and that B. died in the liſe of his father without 
ue, then the father died, then C. died without iſſue, then R. the ſeme dies; W. R. enters and de- 
miſes to the plaintiſf, on whom the defendant enters as executor to J. S. et ſ & . Now the ſole queſ- 
tion was, whether this term ſhould now begin? And the Court ſeemed pretty clear, that this term 
was to begin upon condition precedent, viz. upon the death of A. without iſſue male living, or in 
rentre ſa mere on the body of the wife at the time of his death; and that inaſmuch as A. had a ſon 
at the time of his death, the term could not then commence; and the words do very clearly ſhew, that 
there was a contingency that was to happen; otherwiſe that term could never commence ; and though 
there is a great deal of equity for the daughters to recover their portions, yet theſe words are fo clear 
and expreſs, that there is no room tor a conſtruction in their favour. Holt's Rep. 623, 624. pl. 2. 
Trin. 5 Ann. Andrews v. Stroud. 


(I. 3) Continuance. 


What ſhall be ſaid a Continuance of Eſtate after it 


is gone over to another. 


1. IE SS EE fir years grants rent-charge and then ſurrender, 
y 


et for the benetit of the grantee the term has conti- 
nuance, though in rei veritate it is determined. 8 Rep. 145. b. 
Trin. 8 Jac. in Davenport's Caſe. pe 
2. A. copyholder for life purchaſes the fee, which is conveyed 79 Palm. 227, 
truſtees and their heirs to the uſe of A. during the lite of A, re- Mey = 
mainder to the wife of A. {or lite; remainder to A. in fee. A. S. © 12 
conveys the remainder to his eldeſt fon in fee. "The copyhold judged —— 


eſtate for life ſtill continues in A. and not extin& or altered by G. 


the purchaſe of the fee, which never was in him, but in the truf- Walde D 

tees only, till A. and the truſtees conveyed the remainder in fee v. Bartlet, 
| tothe ſon ; fo that a ſecond wife of A. ſhall be entitled to her cuſ- N 
| . tomary eſtate. Hob. 181. pl. 218. Howard v. Bartlet, Roll. Rep, 


178. S. C. a4jadged. 


3. A copyhold was granted to A. B. and C. for their lives fucceſ= [ 227 J 
ſroe ſicut nominantur. Afterwards the lord demiſed the lands for 40 2 Sid. 165; 


7 


227 


Eſtate. 


Hill. 15:9. gears after the death, ſurrender, forfeiture, or other determination of 


B. R. Clarke 
v. Candle, 
S. C. ad jor- 
natur. — 
4 Mod. 25. 
8. P. Arg. 


is conveyance; per Haughton and Croke J. 2 Bulit. 274. Nich. 


of Udall v. Udall. 


the eſtate of A. B. and C. Afterwards A. and B. die, and then C. 
takes a wife and dies, and the w:/e Holds in for her life by the cuſtom 
as her fraut bank, and dies. It was agreed that the frank bank is to 
ſeveral purpoſes a continuance of the eſtate of the baron ; and 
Twiſden and Windham held that for that reaſon the leaſe ſhall 
not commence till the death of the wife, by which the eſtate of 
the baron is determined. Lev. 20. Hill. 12 & 13 Car. 2. B. R. 
Chantrell v. Randall. | | 

4. Cuſtom where the father dies leaving un ſon, but two daughters, 
the eldeft daughter ſhall have the ejtate fir her life, and the wife ſball 
hade her life. Tenant dies without ſon, leaves a wife and two 


10 = daughters, wife enters, eldeſt daughter dies, wife dies; adjudged 
F! Ost z. the e/tate a, the wife was continuance of the eſtate of the baron 
the Cou: . 5 : 
evejude- till her death, and judgment for ſecond daughter; for though ſhe 
ge was not eldeſt daughter at the death of her father, yet ſhe was o 
err at the death of her mother. 1 Lev. 172. Trin. 17 Car. 2. B. R. | 
ſhall have Newton v. Shafto. | 
the eftate 
within the cuſtom, viz. the eldeſt daughter at the time of the mother's death, who had the eſtate by | 
the cuſtom, and not only primogenita filia. | 8 
See tit. Re- ( ) a 
— ure J. 4) Contingent Eſtate, 
Ce- ü | 
I. (CONTINGEN CIES are only in three caſes in the law. 
Iſt, When the perſon and eftate are certain but to veſd ups? 
ſome cllateral event which may or may not happen; as where A. ' 
made a leaſe to B. for lite, reſerving rent during the life of A. 
and that after A.'s death the land ſhould remain to B. and his 
3 g : th 
heirs, this is a contingency, though uncertain whether A. ſhall he 
ſurvive. 2dly, When the perſons are uncertain, and the eſtate and _ 


time alſo certain ; as if land be given to the huſband and wife, and 
the heirs of the body of the ſurvivor, they have eſtate for their lives, 
but when one dies the eſtate alters, yet the ſurvivor is uncertain. 
3dly, When the ferſon and eſtate alſo are uncertain z as a leaſe made | 
for life, the remainder to the right heirs of J. S. this is a contingent bar 
eſtate; per Coke Ch. J. 2 Bulſt. 130, 131. Mich. 11 Jac. in 
Caſe of Roberts v. Roberts. 

2. A man cannot make a conveyance to begin on a continzency, 
but by a deviſe it may be made fo, but not by a ſurrender, for that 


1. 
3. An eſtate in contingency is 9 ęſtate till the contingency 
happens; per Curiam. Allen 82. Mich. 24 Car. B. R. in Cate 


4. Continzent remainders are not favoured nor raiſed but uf 
neceſſity when a perſon is not in eſſe; Arg. Skinn. 208. 
1 
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(J. 5) What Grant by Deed ſhall be Tail or Fee 


Simple determinable. 


65 Fo treſpaſs it was held by ſeveral, that where tenant in tail of 
a4 rent, which was not in eſe before, grants in fee, the grantor 

has not fee. Br. Eſtates, pl. 20. cites 15 E. 4. 6. 8. 
2. So where he ſuffers a recovery againſt him by writ of entry in 
the pot ; per Littleton, Choke and Neal. But Brian Ch. J. 
contra ; and it ſeems that he has fee determinable upon the eſtate 
tail, Br. Ibid. | 

3. As where lard of a villein enters upon his villein who is tenant in 
tail, he has fee fimple during the eitate tail, and determinable upon 
it. And Cateſby and Jenney agreed with Brian, 14 E. 4. b. in this 
ſame Caſe, Br. ibid, Ee 

4. If tenant in tail grants rent in fee this a fee fimple determi- 
nable by the death of the grantor. Br. Eſtates, pl. 53. cites 14 
A | 

5. If a tenant in tail conveys by leaſe and releaſe, an eſtate in fee 
defeaſible paſſes; per Powell |. at Lent Aſſiſes Devon, 9 Ann, 


(1. 6) Veſted. When. 


In reſpect of the Limitation. 


I, FF | S. give lands by tine to A, for life, remainder to Him- 2 Mod. 210. 
[elf in tail, remainder in fee to B. after the death of A. In Arg. in 
this cate B. ſhall enter, for the remainder to J. S. was void; for Coy 


he who has a fee reſiant in himſelf cannot reſerve tail. Br. Eſ- „ Srowert 


tates, pl. 66. cites 42 E. 3. 5. and 14 H. 4. 31. * _ 
: 411d I . 5 
; 3. and D. 69. . 


2. A. covenants in conſideration that B. is his fon, he ſhall 
have for life, and after B's death in conſideration that C. has 
given him 100 J. that he ſhall have fee; here the conſſiderations of 
raijfing the uſes are ſev; a!, therefore if B. refuſes, A. ſhall keep the 
land, and C. ſhall not take preſently; arg. Cart. 144. Mich. 18 
Car, 2. C. B. cites this Caſe as put by Sir Roger Manwood in 


the Rector of Chedington's Caſe, 


3. Peoffment to the uſe of A. fer life, remainder to B. in fre ; 
A. refuſes ; B. ſhall Pate now, but if it had been by way of cove- 
nant to ſtand ſeijed, B. ſhall not take till after the death of A. 
but it reſts in the covenantor, becauſe he has not departed with 
the poſſeſſion, and therefore ſhall have the uſe in the mean time. 
2 Lev. 77 Hill. 24 & 25 Car. 2. B. R. in Caſe of Pybus v. 
Mitford. | 


(1. 7) 
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(J. 7) Ceſſer, or Deveſted. 
How. And in what Caſes. 


I, IN a d-viſe in fee it may be that an eſtate in fee ſhall ceaſe in 


| one and be transferred to another. Cro. E. 205. pl. 39. 
Mich. 32 & 33 Eliz. B. R. in Caſe of Wellock v. Hammond. 


Put by ver- 2. Franktenement cannot be deve/ed by a verbal waiver or 


bal waiver —— 5 3 
of the one diſagreement in pais, or by acceptance of other thing en pais; as 


eſtate, and dower &c. Reſolved. : 3 Rep. 26. a. b. Mich. 33 & 34 Eliz. 
enty into B. R. Butler v. Baker. | 


the other, 
it may be, Ibid. 26. b. 


3. As an ad in pais may amount to an agreement, ſo an act in 
pais may amount to a agreement, but this is always of one and the 


fame thing, As if there be lord and tenant, and the tenant by deed 


infeeffs the lord and a ſtranger, and makes livery to the ſtranger in 
name of both; in this caſe if the [5rd by parol diſagree to the 
eſtate, this avails nothing; and of the other part, if he enters inte 


the land generally, and takes the profits, this act will amount to an 
agreement tv the feoffment ; but if he enters into the land, and 


aiftrains for his ſeigniory, this act amounts to a diſagreement of the 
feo ment, and ſhall deveſt the franktenement out of him; and 
with this agrees 10 E. 4. 12. by all the juſtices, 3 Rep. 26. b/ 
in Ca'e of Butler v. Baker. | 
4. Aul yet in ſome caſes a claim by parol will direct an entry 1 
be an agreement to one eſiate and a dijagreement to another, As if 
lands are given to the baron and feme in tail, and after the ſtatute 
of 32 H. 8. 28. the baron aliens the land ts the uſe of him and his 
heirs, and after deviſes it to his feme for life, and dies; the fene 
enters, claiming by parol the eſtate for life, this is a good diſagree- 
ment to the eſtate of inheritance, and a good agreement to the 
eſtate for life; and with this agrees 18 Eliz. D. 351. b. For 
there is no doubt of the tenancy to the præcipe, and the act and 
words operate together; but if the feme before her entry agrees by 


parol to the one eſtate, and diſagrees to the other, this avails 


nothing. 3 Rep. 26. b. in Caſe of Butler v. Baker. 
But by act 5. An eſtate of inheritance in land cannot be made to ceaſe by 
_ any conveyance without ſome other act doing; per Walmſley. 


Pate may be Cro. E. 379. pl. 30. Hill. 37 Eliz. C. B. Chomley v. Humble. 


mage to 


F . . . = OR 
ceaſe and revive, A rent-charge created de novo may ceale and revive, but not rent in eſſe. Jenæ 


199. pl. 16. 


Till pre- 6. A freehold veſted by livery may well be deveſted without 


N other act done, but by its not being preſented at the next Court 1 
fe:t teoft. Cording to the cuſtom of the manor within which it lies, the _ 
tO! 
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5 Rep. 84. b. 


tom being ſo, and adjudged a reaſonable cuſtom. 
Trin. 41 Eliz. C. B. Perriman's Caſe. 


Cro, E. 658. pl. 2g. Parman v. Bowyer, S. C. and adjudged accordingly. 
Dt re man v. Bower, S. C. adjudged that the feoffment was void by the ſaid cuſtom, 


A feoffment cauſa matrimonii prælocuti is defeated by marry- 
ing elſewhere. Cro. F. 669. pl. 25. Paſch. 41 Eliz. B. R. in Caſe 
of Parman v. Bowyer. | 

8. If A. makes a fesffinent in fee to J. S. to the uſe of A. and the 
heirs of his body; in this caſe for the benefit of the iſſue the at. 
27 H. 8. of uſes deveſts the eſtate deveſted in J. S. by the common 
law, and executes the ſame in A. by force of the ſtatute, and yet 
the ſame is out of the words of the ſtatute. 
Mich. 7 Jac. in the Court of Wards, 

9. Tenant in tail covenants to /land ſeiſed to uſe of A, and his 
heirs, or of A. for life with remainder, it deveſts the eſtate tail 
otherwiſe if the new uſe be to take effect after his death; per Holt 
Ch. J. in delivering the opinion of the Court. 2 Salk. 620. 
Trin. i Ann, B. R. in Caie of Machil v. Clark, 


13 Rep. 50. pl. 23. 


Sammes's Caſe. 


(I. 8) Veſted. 


ſhall be deveſted by a Poſthumous 


In what Caſes it 
or other Heir. 


Had iſſue two ſons. The ee fon went beyond ſea. The 
The ſecond fon in a writ of mortdanceſlor 
recovers the e/late (for it ſeems the then being beyond ſea was then 
looked upon as an incapacity) and yet it was there held, that vp9r 
return of the elder brother the land ſhould be deveſted out of the 
younger brother and reveſt in the elder; Arg. 
cites Fitzh. Mortdanceſtor 47. 55, 

2. Tenant in tail dies without iſſue his wife enſeint with a ſon 
the donor may enter; but upon the birth of the ſon the eſtate . 
io Mod. 414. cites 7 Rep. 8. b. 


* father dies. 


10 Mod. 360. 


tail is ſet up again; Arg. 
Bedford's Caſe. | 

3. If a man has a ſeigniory by deſcent, and dies without iſſue 
born, and his brother enters, and after a tenancy eſcheats, and after 
a ſon is born, in this caſe the ſon ſhall enter upon the uncle; for 
though the tenancy firſt veſted in the uncle, and never was in the 
father, yet becauſe the original cauſe, viz. the ſeigniory was in the 
father, therefore the ſon ſhall enter upon the uncle. 
b. cites 16 E. 3. Br. tit. Age 51. : 

4. A. had iſſue a ſon and a daughter, and deviſed land to B. for 
life, remainder propinquioribus de ſanguine puerorum prædicti A. 
The remainder veits in the heir of each of the children of A. 


1 Rep. 98. 
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which they have at the death of B. ſo that if the daughter at that 
time has iſſue, and the ſon has not, the iſſue of the daughter ſhall 
have the remainder of the whole, and though the ſon afterwards 
has iſſue born, yet ſuch after-born iſſue of the fon ſhall take no- 
thing; for it was veited in the iſſue of the daughter before, and he 
ſhall retain it; but it is otherwiſe in caſe of dejcent, as upon a 
deſcent to the daughter, and after a fon is born, the ſon {hal} outt 
the daughter; ſo the diverſity is between a decent and a remain- 
der. Br. Done &c. pl. 21. cites 30 All. 47. | 

5. If a leaſe be made ts A. for life, remainder to the right heirs 
of F. and X. and after J. has iſſue and dies, and then A. dies, and 
the heir of F. enters, and after N. dies, the heir of N. ſhall have 


nothing, becauſe he was not heir when the remainder fell; per 


Finchden. Br. Done &c. pl. 21. cites 30 Aſſ. 47. 

6. If there be a brother and ſiſter, and a leaſe for life is made, 
remainder to the right heirs of the brother, and then the H rather dirs, 
and the leſſee for life dies, and the ſiſter enters, and afterwards the 
wife of the brother is delivered of a ſon, yet the fon ſhall not have 
the land but the ſiſter, who is his aunt, ſhall retain it, becauſe it 
was veſted in her before; for in whomſoever ſuch remainder ar 
purchaſe veſts it ſhall continue; per Fiſh. . Br. Done &c. pl. 21. 
cites 30 Aſſ. 47. . 

7. Land was given to B. and to J. and A. his ſeme, and to the 
heirs of the bodies of F. and A. who had ſue, and after J. died, 
and the daner relegſed to B. and A. in fee, J. and A, having iſſue of 
their bodies, and after B. aliened his moiety, and A. aliened that 
which to her belonged to another who ouſted the alienee of B. 
and he brought aſſiſe, and recovered the moiety, becauſe now t 
i ue is dead without iſſue, and though A. may enter for the alie- 
nation of B. the tenant for life, to her diſinheritance, by reaſon 
of the tail which remains in A. yet when the iſſue died without 
iſſue, then came the fee ſimple to be executed in them, and then may 
the alienee re-enter upan A. in the moiety ; for the alienation of B. 
the tenant for life is gerd as to the fee ſimple, which came to then 
jointly. Br. Jointenants, pl. 45. cites 45 Aſſ. 7. | 

8. If tenant in tail dies without iſſue, and the donor enters, and 

after the /eme of the tenant in tail, why was enſeint is delivered gf a 
fon, he may enter; for this was tail veſted, Br, Deviſe, pl. 5. 
cites 9 H. 6. 23. per Fulthorp. | | 
Firzh. Aſſiſe 9, If a daughter be heir, and the mother is raviſhed and conſents 
48 cries to the raviſhment, the daughter enters, a jon is lorn, yet the daugh- 
. ter ſhall retain the land of /e ſimple. It ſeems to be contrary 
land tailed, and the reaſon is becauſe it is by /atute law, contrary 
pl. 2-]— upon the common law, and conſent for doubt or fear binds not; for it 
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S. C. cited Ne 

1 Rep. 95. mult he free conſent 3 quod Curia conceſſit. Br. Done &c. pl. 
2. fr it beſts 28. cites 5 E. 4 6. 

in the 


daugh er by purchaſe. Ibid. 98. b. cites S. C. and for the ſame reaſon Long 5to E. 4 
67. 63. S. P. held accordingly. ——— Br. Entre Cong. pl. 94. cites 5 E. 4. 58. S. C. & S. P.— 
Paſth. 5 H. 7, 25. 4. §. P. agreed per Brian aud tot. Cur. ; 
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10. If a man eviſe land to a man and his heirs, and he has ½ Br. Eftates, 
ne a daughter, and dies, his feine privement eujeint with a jon ; the 8 TO 
daughter ſha!l retain for ever; per Billing; quod tuit conceſſum, 

Br. Deviſe, pl. 23. cites 5 E. 4. 6. 

11. If a man makes a fe:#:::1:2 of lands ion condition, that if So if the 
the feoffor or his heirs pay 10/7, that be may re-enter, and dies c— 
leaving a daughter, who pays the money and enters, and then a condition 
fon is born, yet the daughter ſhuil retain the lands; for qui ſentit broken, a 
enus ſentire debet commudum. Hob. 3. in Caſe of Young v. er . 1 
Kadford. have th . 
2 | land; ior he 
had no right at the time of entry; per Wood. Br. Entre Cong. pl. 92. cites 9 H. 7. 24. 


12. Where father and ſon arc, and the /n prrchaſes land and 
dies without ifſue, the uncle enters, and two years after this the father 
has iſſue another ſen by the fame wife, who was mother to the firſt 
fon, the youngeſt fon may enter and ouit the uncle, and this is fo 
in deſcents, contra in r-mamders, purchaſes, and ſuch like. Br, 
Deſcent, pl. 58. cites Dr. and Stud. lib. 1. 

14. $9 where à daughter is heir, and has à villein by deſcent who 
purciafes, and ſhe enters into the purchaſe ; a j# is born, he bull 
not have the purchaſe, and yet he ſhail have the villein, for this was 
the thing which deſcended to the daughter as heir, but ſo was nat 
the purchaſe ; note the diverſity, Br. Diſcent, pl. 58. cites Dr. 
and Stud. lib, 1. | 

15. If a man makes a feeffonent in fee te the we of him and his [ 232 J 
wife in tail, and to the uſe AH the baron in fee, and has ſue a 
daughter, and dies, his wife privement enſeint uith a jon, by which 
the reverſion in fee deſcends to the daughter; the wife before the 
birth of the ſon levies a fine, or ſuſters a common recovery; in 
this cafe, though the daughter enters or not enters, or though the 
daughter hath joined in the fine, or was vouched in the recovery, 
or by any other act hath difabled herſelf to take benefit of the 
ſaid act, vet the fon born after ſhall take beneht of this act; for 
by no act that the daughter can do ſhe can bar the ſon of the 
eſtate tail. Nota per the Reporter. 3 Rep. 61, b. Mich. 37 
Eliz. C. B. in Lincoln College's Cate. 

16. But if a daughter enters by virtue of the flat. of R. 2. 6. 
ef rape, in this caſe if the daughter enters the thall retain it for 
ever againit the fon born after ; but though the daughter enters 
by force of the ſtatute of 11 H. 7. yet the fon born after fall 
enter upon her, and the reaſon of this diverſity is, that the 
daughter by the 6 K. 2. has the land merely as a perquiſite in fee 
limple, and by expreſs words of the act the ſhall enter and ſhall 
hold the land; for the ſtatute ſays, intrabit &c. & tenebit de jure 
h reditario. 3 Rep. 61. b. Mich. 35 & 37 Eliz. C. B. in 
Lincoln College's Caſe. | | 

17. Aud this is like to the Caſe of g II. 7. 25. b. If a remain- 3 
der be limited to the right heirs of F. S. and he dies having a es BEM 


daughter, the darghigr ſhall have it as a purchaſer, and ſhall retain 24. per 
\ . the Wood, 8. P, 


_—  - Eftate, 


the land againſt the ſon born after; hut when the daughter enters 
by force of the act of 11 H. 7. ſhe is in of an eſtate tail per for- 
mam doni, and ſo in nature of a deſcent, and not merely as a pur- 
chaſor, and this by expreſs words of the act of 11 H. 7. which 
are, That the perſon to whom the land belongs after the deccaſe 
of ſuch wife, ſhall enter into the tenements, and ſhall poſſeſs and 
enjoy them according to ſuch title and intereit as they would 
have if ſuch wife had been dead, and no diſcontinuance, war- 
ranty, or recovery had; ſo that the daughter in this caſe claims 
not the land merely as a perquif:te, as ſne does upon the ſtatute 
of 6 R. 2. but by force of this act of 11 H. 7. and claims ac- 
cording to her title as if the wife had been dead, and no act 
againſt the ſtatute done, and this is per formam doni, and per 
formam doni the ſon born after is to be preferred before the 
daughter. 3 Rep. 61. b. 62. a. Mich. 37 Eliz. C. B. in Lin- 
eoln College's Caſe. | 


(I. 9) What is Eſtate executed. By ſome After- 


Act. 
4 Te. 8. 1, A Tenant for life, and B. leſſee for years, to begin after the 
= * death of tenant for life. B. dies inteſtate, adminiſtra- 


Paſch. 17 f 
Eliz C. B. tion is granted to C. tenant for life, and adminiſtrator of leſſee for 


Anon. S. C. . Sa : Sn ; 

Cine” years jon in purchaſe of the fre; per Cur. the fee is executed for 

words. one moiety ; for the remainder for years was no impediment to 
the execution of it. 4 Le. 37. pl. 102. 6 Eliz. C. B. Anon. 

2. Leaſe for life, remainder in tail, remainder to the right heirs of 
tenant for life; he in remainder in tail dies without iſſue in the 
life of tenant for life ; now the fee 1s executed to the freehold, 
and the heir ſhall not have a ſcire facias where ſuch conveyance is 
made by fine; per Manwood. 2 Le. 6. pl. 7. 16 Eliz. C. B. in 

P 233 J Cranmer's Caſe. | | 
And. 28. 3. AV levies a fine to the uſe of his wife for life, remainder to his 
a 46a ſon in tail, remainder to the right heirs of the ſaid M. If the wife 
wick, S. C. and fon die without iſſue, M. ſhall have the fee-fimple intirely, as 
adjulged it ſeems, in poſſeſſion ; but it was adjudged, that if A. in his liſe— 
that tie time (after the uſes created) had made a leaſe for years, and after- 
leaſe was 5 a ; : 

good, be- wards had died and then the wife had died, and then the ſon ha died 
cauſe the quithout iſſue, the leaſe not ended, the leaſe is good, and ſhall con- 
fee-fimple. tinue &c. 2 And. 202, Cites it as adjudged Paſch. 31 Eliz. 


remarnes in B. R. in Midford's Caſe. 


the leffor 
and was 25 


reverſion. Mo. 284. pl. 427. Fenwick v. Mitforth, S. C. adjudged in B. R. accordingly 
en conference and reſolution of all the Juſtices of England; for they held the limitation of the ule 
to the right heirs to be void and ſhall be taken to be the ancient ule, and the conufor had not ſepa- 
rated it trom his perſon, but four juſtices held e contra, Le. 182. pl. 256, Fenwick v. Mit- 


ford, S. C. held accor dingly. 


(I. 10) 


12 


tends 
and 


pl. 5.5 
is a de 
Caſe of 
per W; 
fac. A 
So t 
Wliere 
power «< 
revocat 
zotten, 
C. whi 


3 Ley, 


To 


rdingly 
the ule 
t ſe pa- 


A Mit- 


. 10) 


Eſtate. 1 


(I. 10) In Fee-ſimple in General; And what 


it is. 


1. FE OD idem ef? quod hzreditas & /implex idem eſt quod Et eſt quod 
legitimum vel purum, & fic feodum ſimplex idem eſt quod 4d des 


4 3 ; | + ex quacune 
hæreditas legitima, vel hæreditas pura. Litt. S. 1. „ 


| five fit tene- 
mentum, five redditus &c, Co. Litt, 1. b. The word ſimple properly excludes both condition and 
limitations, that de feat or abridge the fee. Co, Litt. 1. b. 


2. Fees or inheritances are either /imple or abſolute, As to one A fee-fim- 


. 2 — 1 . ple deter- 
and his heirs for ever. Conditional, as where the eſtate is defeaſible HI oo 


by not performing the condition. Or qualified or baſe, as where A. on a con- 
infeoffs J. 8. of land to have &c. to him and his heirs ſo long as B. tingent is a 
has herrs of his body, and in both theſe laſt caſes all the eſtate in e 


2725 : - toall inteats 
the land is in the teoffee. 10 Rep. 97. b. a note of Ld. Coke but not ſo 
in Seymor's Caſe. durable as 

: ablolute fce- 
ſimples, and all ſee-ſimples are unequally durable; for one will eſcheat ſooner than another by 
the failure of heirs; an eſtate of fee fimple will determine in 'a baſtard with his life if he wants 
iue; an eſtate to a man and his heirs, as long as }. S. hath any heir, which is no abſolute ſee- 
ſimple, is doubtleſs as durable as the eſtate in tee which J. S. hath to him and his heirs, which is an 
abſolute fee-ſimple ; per Vaughan Ch. J. Vaugh. 273. in Caſe of Gardner v. Sheldon. 


3. A man may have a fee-ſ{unple in 3 kinds of hereditaments, 
VIZ. in real, as lands or tenements ; per/onal, an annuity granted 
to a man and his heirs; mixt, when the King creates an earl of 

ſuch a county or other place to hold that dignity to him and his 
heirs, this dignity is perſonal, and alſo concerns lands and tene- 


ments, Co. . 5. 2. 2. 


(K) In Fee. [ 234 3 
By what Words. 


[i. T* a man gives land to another and his heir, this is a fee in * Mo. <92. 
the donce, for the word heir is nomen collecti vum, and ex- | | 

? . 5 0 s we. ut not ex- 

tends to the heir in infinitum. H. 37 Eliz. B. R. per Popham Aix S. P. 
and Fenner, in Caſe of * Clerk v. Dayes.] —Cro. E. 

| 313» 314- 


pl. 5. S. C. and agreed by all the juſtices that heir is namen collectivum; but the point there 
is a deviſe to one and the heir of his body, which they held an eſtate tail. . 
Caſe of a deviſe agreed by all the Juſtices. Ow. 148. in Cafe of Lilly v. Taylor. S. P. held 
= Williams J. aud not denied by any, and for the tame reaſon. Godb. 15 5. pl. 207, Mich. 6 
Jac. Anon, 

So to a man and his heirs males by deed is a fee. Mo. 424. Abraham v. Twigg. But 
where an eſtate tail is limited to A. and then to B. and then to C. remainder in fee to A. with a 
power of revocation only oi the remainder to B. and to limit new ules of that eſtate, and upon 2 
revocation thereof new uſes are limited to A. and his heirs male, without faying of his body be- 
gotren, it was adjudged an eſtate tail to B. For to conſtrue it a fee would deſtroy the remainder to 
C. which A, could not do. Carthk. 292. Mich. 5 W. & M. in B. K Cumote v. Harris. 

3 Lev, 214. S. C. adjudged, 


83 | [2. The 


f 
. 


234 . Eſtate. 


(2. The /me law would be of a deviſe in ſuch manner as was 
held by them.) 
The Lord Mountjoy ſeiſed of the manor of Canford in fee 
did by deed indented and inrolled bargain and ſell the fame to 
Brown in fee, in which indenture this clauſe was contained, pro- 
vided always, and the ſaid Brown did covenant, grant, and agree 10 
and with the ſaid Lord Mountjoy, his heirs and aſſigns, that the 
Lord Mountjoy, his heirs and afhigns, might dig for ore in the lands 
(which were great waſts) parcel of the ſaid manor, and to dis 
turf allo for the making of all;m ; reſolved that this did amount to 
a grant of an intereſt and inheritance to the Lord Mountjoy to 


dig &c. Co. Litt. 164. b. 


(K. 2) Tn Fee; 
Without the Word Heirs. In what Caſes. 


1. IF. a man buys land, and the vendor executes an eſtate to th 
vendee habend' ſibi in perpetuum, without the word theirs] 
where the intent of the bargain is to paſs the tee-f1mple, and the 
vendor upon requeſt refuſes to make other aſturance, there a writ 
of ſubpcena lies, and accordingly Audley Ch: .ncellor held clearly 
in time of H. 8. that if a man ſold his land before the /tatute f 


uſes, this ſhall change the uſe of the fee ſimple, and fo of a ſal: Ly 


|» tay by the latute 27 II. 8. without the words (heirs); Quod 


nota bene. Br. Conſcience &c. pl. 25. cites 32 10 8. 
2. Bargain and ſale of land to A. without the word (heirs) will 


[3335 1 
S. P. if it de be a fee- imple ; but otherwiſe it is in a gift of the poſſefſron. Arg. 


for money 
ot. Mo. 519. cites 27 H. 8. fo. 
recompence. 

Br. Contract, pl. 1. cites 27 H. 8. 5. and 555 ſays, that he heard Audley Chancellor clear in th 


ſame opinion, — Br. Eftates, pl. 1. cites S. C. 8. P. Ibid. pl. 75. cites M. 4 E. 3 


3. If a man l/eaſrs a manor for life, and after grants a certain 

rent to take out of the ſaid maner by the hands of the le lee and bis 
of igns, and others, into wheſe hands ſocver the fard manor ſhall come, 
this is a good grant in fee, and ſhall continue after the death of the 
leflee of the manor. 26 Afl. 38. fol. 126. b. in a nota. 


4. By loft wills and teſtaments in the following caſes, a fee will - 


pais without the word (heirs.) 2dly, By a fie "far conuſance de 

droit come ceo &c. in reſpect of the height of the fine, and there- 
by is implied that there was a precedent gift in fee. Zdly, By 
certain releaſes, and that three manner of ways. 1ſt, JYhen an 
eſtate of inheritance paſſeth and continueth, As if there be three 
coparceners or jointenants, and one of them releaſes to the other 
two, or to one of them generally, without this word (heirs), 


they have a fee-ſimple, 


paſſeth and continueth not, but is extinguiſhed, As where the lord 
releaſes 


2dly, When an eſtate of inheritance 


© S. 
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was called to 


releaſes to the tenant of the land generally all his right &c. 
Hereby the ſeigniory, rent &c. are extinguiſhed for ever without 
this word (heirs). 3dly, When a bare rent is releaſed, As when 
the diſſeiſee releaſes to the diſſeiſor all his right, he need not ſpeak 
of his heirs. 4thly, By a recovery, A. ſciſed of land ſuffereth B. 
to recover the land againſt him by a common recovery, where 
the judgment is, Quod prædictus B. recuperet verſus prædict' A. 
tenementa prædicta cum pertin' yet B. recovers the fee- ſimple 
without this word (heirs), for regularly every recoveror recover- 
eth a fee-ſimple. Sthly, By creation of nobility by writ, for when 
a man is called to the Houſe of Lords by writ, he is a baron, 
and hath an inheritance therein without the word (heirs), yet 
may the King limit the general ſtate of inheritance created by 
the law and cuſtom of the realm to the heirs males or general 
of his body by the writ, as he did to Bromflete, who in 27 H. 6. 

* by the name of the Lord Veſcie &c. with 
the limitation in the writ to him and the heirs males of his 
body, but if he be created by patent he muſt of neceſſity have the 
words (his heirs), or the heirs males of his body, or the heirs of 
his body, otherwiſe he has no inheritance. Co. Litt. 9. b. 

5. Sometimes by f/e-//7ent a fee-{imple ſhall paſs without theſe 
words (his heirs). As 1it, If the father infeoff the ſon to have 
and to hold to him and his heirs, and the ſon infeofts the father 
as fully as the father infeoffed him, by this the father hath a fee 
ſimple quia verba relata hoc maxime operantur per reterentiam 
ut ineſſe videntur. 2dly, In reſpect of the conſideratian &c. and 
at this day an eſtate of inheritance in tail, As if a man had 
given land to a man with his daughter in * fran4-marriage 
cenerally, a fee ſimple had paſſed without theſe words (his heirs), 
for there is no coniideration ſo much reſpected in law as that of 
marriage in reſpect of alliance and poſterity. Zdly, If a feoff- 
ment or grant be made by deed to a may;r and commonalty, or 
any other corporation aggregate of many perſons capable, they 
have a fee-ſimple without the word ſueceſſors, becauſe in judge 
ment of law they never die. Athly, In caſe of a ſole corporation 
Kc. As if a feoffment in fee be made of land to B. to have and 
to hold to him + in {ibera eleemoſyna, and ſo if a man give lands 
4% the King by deed inrolled &c. for in judgment of law the 
King never dies. Sthly, In grants ſometimes an inheritance 


ſhall paſs without this word (heirs), As if a partition be made 


between coparceners of lands in fee-fimple, and for owe!ty of 
partition, the one grants a rent to the other generally, the grantee 
thall have a fee-ſimple, without this word (heirs), becauſe the 
grantor has a fee-fimple in conſideration whereof he granted the 
rent, Gthly, By the foreft lau, if an art be granted by the 
King at a jultice-ſeat (which may be done without charter) to 
another, habendum & 1. ;endum ſibi in perpetuum, he has a fee- 

imple without this word (heirs). Co. Litt. g. b. 10. a. 
6. In patling of eſtates of inheritance in exchanges, relea/es or 
corfirmations, that enure by way of enlargement of eſtates, war- 
= - rants 
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And. 35. pl. 
37. Bryan v. 
Baldwin, — 
Arg. 10 
Mod. 4”. 
S. 

* Br, Fitate, 
pl. 4. Cites 
20 H. 6. 1. 
1 Br. Ettate, 
pl. 4+. Cites 
20 11. 6. 15. 


3 _ Eftate. 


ranties, bargains and ſales by deed indented and inrolled, and the like, 


this word (heirs) is alſo neceſſary; for they do tantamount to a 


feoffment or grant, or ſtand upon the ſame reaſon that a feoffment 
or grant does, for like reaſon doth make like law. Ubi eadem 
| ratio ibi idem jus. Co. Litt. 10. a. (z) 
See Ro U) 7. A ſurrender of copyhold to the uſe of J. S. for ever does not 
115 = enable the lord to grant a fee. Godb. 137. pl. 162. 29 Eliz. 
B. R. Allen v. Paſhall. 


8. A. makes a feoffment in fee, rendring rent to A. The heirs of 


A. may diſtrain and avow, and ſo may the aſſignees of A. Arg, 
Oven q. Hill. 33 Eliz. C. B. in Richmond's Caſe. 

Mod. 217. 9. Theſe words (His heirs) only make an inheritance in all 

Instam v. feoftments and grants C. L. and thoſe words ſhall not be ſupplied 


Tothill. . 1 
S. P. by any reference to or recital of an indenture, whereby it was 


Nor will it covenanted to convey to the grantee and his heirs, nor will the 


be ſupplied : . . : Pe 
* words in the grant, viz. Pro eaſiamento dic!“ le grantee & hare- 


ſucceſſors dum ſuorum and that in default Fc. it ſhall be lawful for the grantee 
in the Caſe and his heirs, will not ſupply the defect of the words (his heirs) 


© 


& a grant in the grant. Le. 2. pl. 4. Paſch. 25 Eliz. B. R. Paget v. 


to a man, 

but in the Aſhton. 

eaic of a 

grant to a corporation it is the proper word. Co. Litt. 8. b. 


— 832. (L) | In Fee. 
By what Words what ſhall be ſaid a Fee by Impli- 
cation, | 


In reſpe& of the Perſon or Thing to whom it is 
given without expreſs Limitation. 


»Br.Grants, [ I. JF land be given to an abbet and convent without ſpeaking / 


pig. © I the ſuceeſors, this is a fee. & 11 H. 4. 84. b. Cur, Contra 
4. 84. that Co. Litt. 94. b.] . ; 
it is good 


only for the life of the abbot for want of the word ſucce ſſors; guære of ſuch grant to dean and 


chapter, or to a mayor or commonalty, tor they are capable and never die, but covent is not capa- 
ble. Fitzh. Feoffments, pl. 42. cites S. C. & S. P. per Hank. — Roll. Rep. 37. 
Doderidge J. cites S. C.—— —A grant to abbot and covent does not give a fee; for the covent 
cannot take, 11 H. 7. a. pl. 36. Br. Eſtates, pl. go. citcs 5. C. accordingly. 


[ 237 ] 1 
A zront (2. If land be given to a ſale corporation as biſhop parſon, vicar 


Ep.ſcopo . : = f * 
wi. 2 i. or ſuch like, he has not fee if it be not given to him, and his 


tends io ſucceſſors. Co. Litt. 94. b.] 
every biſhop | 
of FE iy for the time being, and differs from a grant of the biſhop of Ely in his natural capacity, for 
in ſuch cafe it will only enure to the then biſhop fer his life, Gibb, 308. Per Raymond Ch. J. Dr. 
Bentley v. Biſhop of Ely. 
tionment being general muſt be applied to him in his political capacity, which never dying in ſuppo- 
kiivn of law, the apportionment mult have the ſame duration. Ibig, 312, 


And the Court was unanimoully of the fame opinion; for the appor- 


[3. But | 


Fe 
33 


nta 


n and 
capa- 


70. 


covent 


vicar 
id his 
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Y Dr. 


appor- 


a ſuppo- 


. But 
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C2. But if land be given to a corporation aggregate they have a But of cer- 
fee without naming of ſucceflors, becauſe this body to whom leren 


a 5 a aggregate 
the grant is made never dies as dean and chapter or ſuch like. of many 
Co. Litt. 94. b.] | | | there Is a 

diverſity 


when the head and body both are capable, as in the Caſe of Dean and Chapter, and when one is only 
c-pable, as in the Caſe of Abbot or Prior and Covent. Co. Litt. 94. b. 


[4. If grant be made to the church of uch a place it ſhall be a Fiwh. 


fee in the parſon and his ſucceſſors. 11 H. 4. 84. b.] 1 


S. C. & S. P. 
by Thirn, —-Br. Eſtates, pl. 49. cites S. C. 


[5. If land be given to a ſole corporation, as to a biſhop, parſon, 
vicar or ſuch like in frankalmngne without naming the ſucceſſors, 
yet a fee paſſes by it, becauſe it had been ſo allowed in ſuch ancient 
grants. Co. Litt. 94. b. | 
(6. If land be given to an abbot in frankalmoign, it is a fee with- * In this 
but the word ſucceflors. ® 2 H. 6. 36.] e 


are only 16 
pages, and 
no ſuch point there, but ſeems miſprinted (2) for 20 H. 6. 36. b. per Newton. 


C7. If the father infeoſts the fon in fee, and after the ſon ſays to Fitch. 
the father, * As fully as you have given this to me, vouchſafe to take "ey 


; 1 : ; [. *T. cite9 
it back to v; upon. which the father enters into the land, it 5. C. 


ſeems no eſtate in fee ſhall paſs by it to the father for want of the 


word heirs. Contra 39 Afl. pl. 12. adjudged. But quęre.] 
8. If eſtate in remainder be limited to the right heirs of J. S. Co. Lite. 
it is a fee, though he does not ſay & heredibus ſuis, 20 H. 25 __ a 
6. 36. b.] | plurally f 
limited it 
includes a fee-ſimple, and yet it refteth but in one by purchale. 


9. Land given to a mayor and commonalty is a fee-ſimple, and Br. Eftates, 
the reaſon is, Becauſe they are perpetual, and if the eftate is not pl. 90. cites 


. 4 : , 11H. 
limited they ſhall take according to their continuance, Per Roll. 


Doderidge J. Poph. 164. cites 11 H. 4. 11 H. 7. and 27 H. 8. * 370. 
S. F. Y 
Doderidge J. cites ® 10 H. 7. 12. * This ſeems miſprinted for 11. 


10. If parſon, patron, and ordinary grant an annuity in fee, 


and d net ſay for the parſon and his ſucceſſors, there his ſucceſſor 


ſhall not be charged, for it charges only the parſon, and not the 
glebe nor the land. Per Frowick Ch. J. Br. Grants, pl. 56. 
cites 21 H. 7. 1. 

11. But contrary where a man is ſeiſed in fee of land grants a 
rent-charge out of the land in fee, this is ſufficient without ſaying, 
That it is granted for him and his heirs, for theſe are things per- 
ſonal, otherwiſe where it charges the land, for the land is real 
and durable, but the perſon of a man is mortal. Br. Grants, 
pl. 56. cites 2 H. 4. 13. aud 21 H. 7. 1. : 

| FS: - 


—c_ ˙·˙¹»— 


238 3 Eſtate. 


Jenk. 200 12. A gift to the King enures to his ſucceſſors ; for in reſpect 


2 chal of this politick capacity he cannot die; and the word (King) 
9. d. as includes all his ſucceſſion. 6 Rep. 27. a. Trin. 43 Eliz. 
"0 


nne N. S. P. 
it it de by deed inrolled. 


Co. _ 14. If two jrintenants are in fee and the one releaſes to the other 
= all his right, and dees not ſay to have and ts hold to him and his heirs, 


yet this releaſe gives fee- ſimple. Co. Reading on the Statute of 

Fizes 7. Lea. 5. cites 19 H. 6. | 

Co. Lit. 15. But if 2wws coparceners are, and the one releaſes to the other 

13 © all her right, an eſtate of fee - ſimple ſhall not paſs by this releaſe, 

Ibid. f | | | 

And. 45. pl. 16. If baron and feme and a third perſon are jointenants in fee, 

EY ky and the third perſon releaſes to the laren all his right, without jay- 
liz. ing ts have and to hold to him and his heirs, yet the baron has tee- 


10 Eliz. | 
S. P. ad- fimple, and the feme ſhall take nothing by this releaſe, as has 


Jia ssedec: been adjudged, and yet it ſhall enure by mitter Veſtate. Ibid. 


COrdingty x 1 
3 chere Cites Eſcot's Caſe. 
are no words 
of enlargement. Bendl. 115. pl: 232. Eſcoft's Caſe, S. C. adjudged that the baron ſhall 
have the moiety which the tliird perſon had, and the feme has nothing thereot, and the baron has 
tee - ſimple therein though the third perſon did not releaſe to him and his heirs. D. 263. a. b. pl. 
34. S. P. and feems to be S. C. but ſtates it, that it was a purchaſe made to the baron and feme, and 
to the heirs of the baron and the third perſon; held accordingly; but if the releaſe had been to the 
feme there ought to have been the words (her heirs, becauſe the had only an eſtate tor lite in join- 
ture with her hutband. In this Cafe it enures by way of mitter l'eitate, and not by the way of 
enlarge ment of the eitate, becauſe he had a fce-ſimple betore, and fo needs uo words of inkeritatcc., 


Co. Litt. 273. b. 


1 (M) [Eſtate in Fee by Deed.] 


Fol. 83 3. 
| 5 By what Words. 


[ Heirs. ] 


II.. IF eſtate be made ts two Y heredibus without ſaying ſieis it is 
—— not any tee, but only for life, for the uncertamty whether 
2: 11.6. 17. he intends the heirs of both or one of them, or of a ſtranger. 
Br. 19 H. 6. 73. b. 20 H. 1.16] 35. b.] | 


Eſtates, pl. 
4. cites the ſame Caſes and S. P. accordingly ; but it was ſaid by ſome that in a deviſe thoſe word: 


make a fee ſimple, though otherwiſe in a deed of feoffment; for the one ſhall be taken by intend- 
ment, but not the other. Fitzh. Feoffment, pl. 8. cites S. C. and 20 H. 6. 25. Br. 
Eſtates, pl. 73. cites 22 H. 6. 15. Co. Lat 5.53 P. S. P. by Anderſon Ch. |. 1 Rep. 
&'<. a. But it is faid it land be given to ons mai ct kiredibus, omitting ſuis, th.t notwithſtanding 
a tce-ſiample pafles. Co. Litt. S. b. | | 


. war- [z. The ſame law ſhall be though a clauſe of warranty be con- 
ebe; tained in the deed to them & heoredibnus ſuis, for the warranty can- 


wer akes ; : l b 
wor limits not enlarge the eſtate, nor does it ſuthciently ſhew the intent of 


the eltate. the grant. * 19 Ul. 6. 74. 20 U. 6. 35. b.] | 
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Fitzh. Feoffments, pl. 8. cites 8. C.—S. P. Br. Grants, pl. 169. 


pi.citesS. C. and 22 H. 6. 17. , | 
cites 22 H. 6. 15 ——Br. N. C. pl. 156. cites 22 E. 4. 16, per Genney.—— Br. Eſtates, pl. 4. cites 
20 UI. 6. 35. —8. P. by Anderſon Ch. J. 1 Rep. 85. a. that his intent ought to be declared by 


words certain and conſonant to the law. 


[. If a man gives in tail, reſerving rent to him and his heirs, Br. Eſtates, 
this is an eſtate in fee in the rent. 7 H. 6. 4.] PA een 
| ; ; 7 I. 6. 4. 

S. P. in Gaſcoigne's Caſe. 


4. But otherwiſe it is if rent be reſerved to him and his heirs 25 Eſtates, 
upon leaſe for life, for there this 1s but for the life of leſſee. 7 H. 1 


b. 3 b. | S.. 


G co ne's Caſe, 


5. If the &ing be ſciſed in fee, and grants the land to J. N. fo The large 
lang as it gug ht ta be in his hands, he thall not ouſt the * grantee, _— 
tor he has fee-fimple ; per Gaſcoine quære inde. Br. Eſtates, pl. and fo mif- 
12. cites 8 H. 4. 17. printed, 

6. If a man gives lands t9 a man and his heir in the ſingular 
number he has but an eſtate for life; for his heir cannot take a 
fee-fimple by deſcent, becauſe he is but one, and therefore in 
that cate his heir ſhall take nothing. Co. Litt. 8. b. 

7. Allo obſervable is this conjunctive (et) for if a man give 
lands to one, to have and to hold to him or his heirs, he has but 
an eſtate for lite for the uncertainty. Co. Litt. 8. b. 

8. If the limitation be, that after the death of the father the 
lands ſhall go to the eldeſt ſon and to the heirs of the father, the 
fon has a fee-ſimple. Co. Litt. 220. b. 

9. In frankalmorgne, .exchange, frank-marriage or deviſe by 
707, the word (heirs) is not neceſſary; but eſtates of inheritance, 
which are otherwiſe conveyed, require the word heirs, Jenk. 
196. pl. 2. I 


(M2) In Fee by Deed notwithſtanding Words 


of Diminution. 


* A GIVES land to B. and his heirs, / long as J. S. has 
| * heirs of his body the donce has fee. 2 And. 13S. cites 13 


II. 7. 11. 21 II. 6. f. 37. 11 Aſſ. p. 8. and there it is ſaid if 


land be given to B. and his heirs jo /onz as F. S. or his heirs may 
enjoy the inanor of D. thoſe words (to long) are utterly vain and 
idle, and do not abridge the eſtate, | | 

2. If land be given to B. and his heirs dyring the life of F. S. 
or for years, thoſe words (for lite) or (for years) are vain words 


f very be made; for then B. has fee. 2 And. 138. cites 11 H. 


6. Br. title Eſtates, 11 Aſſ. 21. 39. 39 E. 3. f. 25. among 
which ſome hold that it is not fee, bur if it be fee, the words 
(for life) and {for years) are vain words and do nut limit the 
eſtate. 7 

3. A. 


239 t Eſtate. 


But where 3. A. enfeoffs B. to the uſe of J. S. in tail, and after to the 
a Jeter we of the heirs male of F. S. This is a fee. 2 And. 137, 138. cites 


was to the + 

uſe of A. it as agreed in Ld. Berkley's Caſe, and 9 H. 6. 23. 25. 

for lite, re- | | 

mainder to B. and the heirs male of his body, with power of revocation as to the eſtate of B. only, 

there being another :emainder in tail, and A. reciting the ſettlement to be to B. and his heirs male, 

omitting (oi his body) revoF=s and limits new uſes to B. and his heirs male, with proviſo for pay- 

ment of 1 ol. by B. to A. 's executors &c. but the date of the firſt deed and parties are recited right; 

adjudged a good revocation and appointment of a new eſtate tail by his direQing the ſaid eſtate in the 

ſaid deed to be to the uſe of B. and his heirs male, which ſaid eftate was an eſtate tail. 3 Lev. 
213. Trin. 1 Jac. 2. C. B. Gilmore v. Harris. —Affirmed in B. R. Skinn. 324. S. C. 


D 240 ] 4. If feoffment be made 72 me and his heirs, donec et quouſgue 
J. S. Hall pay to the feaffee or his heirs 1000 J. J. S. before any pay- 
ment made, dies, the feoftee. and his heirs ſhall retain the land 


| 

ablolute for ever; per omnes in Prandiis apud Hoſpitium Juſti- ( 

ciariorum in Fleet-ſtreet. D. 3co. b. pl. 39. Paſch. 1 Eliz. 1 

5. A man may have an eſtate in fee determinable, but nt by the \ 

act and conſent of the parties without any entry for condition broke 4 

or title defeaſible; as if a villein be tenant in tail, and the lord a 

enters on the land &c. the lord and his heirs ſnall enjoy the land h 

ſo long as the villein has iſſue, and then his eſtate determines ; ri 

ſo he that recovers rent againſt tenant in tail, which he holds in 1 
tail; or that tenant in tail of land be attaint of treaſon the King 

has fee of the eſtate tail, determinable on death without itiue, and al 

has no greater eſtate ; but theſe laſt mentioned eſtates are not 16 

made by the firſt creation of the eſtates, but by matter happening af- _ 

; ter by other means, as appears by them. 2 And. 139. Hill. 41 Eliz. = 

| Li 

(O 2) Fee or Franktenement. In whom. Pe 

N. B. Roll | SN 1 
(N) 15 car- 1. OTE, that if a man makes a leaſe for eight years upon con- 
= _ dition, that if the leſſor does not pay 201. within two years 


L. a) and next enſuing that the leſee have fee; the termor cannot be im- 
(O) is car- pleaded by præcipe quod reddat, before that the leffor hath failed 
=O ut. of payment, for he hath only a term, and no freehold before. 
(N. a) Br. Feoffment de Terre, pl. 71. cites 12 E. 2. 
2. Where a vicar Helds lands annexed ta his vicarage the frank- 
tenement of it is in the parſon. Br. Eſtates, pl. 68. P. 12 E. 3. 
and Fitzh. Brief 256. | | 
3. But wriu of intrufion was brought againſt a vicar without the 
parſon, and weil, he prayed aid of the patron and ordinary, and 
had it, and /o it ſeems that the vicar has franktrnement as the par- 
ſon has, and fo it appears elſewhere, Br. Eſtates, pl. 68. cites 
4 E. 3. 8. Fitzh. Brief 704. 
4. In affife it was found by verdict that A. defendavt inſroffed 
B. in fee, and made deſcaſunce by indenture, that if B. held with- 


out interruption by 15 years that the deed ſhall bſe its farce, and if 46. 1 
not that it ſtand in force, and that after the feeffor granted the re- 34 & 
de ſian ts the plaintiff in fre upon condition, that if he came back edfe 
from b: yon fra, that he ſhall re-give in tail, and that the / "of 


ferſſet 


con- 
ed 

im- 
ailed 


fore. 
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ferffee attarned, and after the ſecond feoffee infeoffed the plaintiff, 
and the opinion of the Court was againft the plaintiff; the reaſon 


ſeems to be, inalmuch as B. had fee-ſemple till he had enjoyed by 15 


years without interruption, and then the grant and attornment is 
not good, for the fee-/nnple was mot reveſ/ed in the firſt ferffor, 
Br. Conditions, pl. 123. cites 45 Aff. 4. 10. 
5. Where one has a riet of nominntlon to a maſterſhip of a col- 
him who makes the collation, but reſts in the houſe ; ouod nota. 
Br. Waite, pl. #7. cites 21 H. 6. 2. 
6. A man made a ferffrnent before the atute of executing of ies And the 


to the uſe of him/elf for life, the remainder to IW. in tail, the re- — 


mainder to the right heirs of the feaffor ; the feoffor died; and W. man gives 
died without iſſue the right heir of the feoffor within age; he ſhall in tail, the 


ka +4 F of = 2 . 3 remainder 
be in ward, for the fee deſcended; for the uſe of the fee-ſimple the rink 


was never out of the feoffor. Br. Garde, pl. 93. cites pl. . heirs of the 
32 H. 8. donor, the 
g | tee 1s not 
out of him. Ibid. Contra where a man makes a feoffment in fee upon * condition to re-enfeoff 
him, and the teoffee gives to the feoffor for life, the remainder over in tail, the remainder to the 
right heirs of the feoffor ; for there the fee and the uſe ot it was out of the feoitor, and therefore in 
ſuch cale he has a remainder, and not a reverſion, Ibid. 
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tue, the fee or franktenement or reverſion is not, or ever was, in 


7. Leaſe for life on condition to have fee, the fee is not in 
abeyance, but in the {coffee till the condition performed ; true it 
15, that Littleton doubts of it in caſe of a leafe for years, that the 
remainder may be limited on condition precedent, and the fee ſhall 
continue in the firſt feoffor till the condition performed; arg. 
Litt. R. 225. cites Pl. C. [ 23. a. &c. Trin. 3 E. 6. ] Colthirſt v. 
Eejuſhin. | 
8. Some ſay that parſon or prebendary have not the fee-ſimple 
in themſelves alone, F. N. B. 60. (K) ; 
9. J. S. deviſed to A. till B. his fon and Heir ſhall be 22, and 2 Te. 11. 
if B. die before without heir of his hody, then the land to remain .?: Cr 
| 1 N 1245 Pl. 39- 
be; the fee- ſimple deſcends and remains to B. the heir of the (vis) S. C.— 
teſtator; unleſs he dies before 22. 3 Le. 65. pl. 96. Mich. 19 If the de- 


Eliz. C. B. Hinde v. Lyon. viſe was to 
B. his ſon 

; | and heir till 

A, is 2, and after A. is 22 to A. and his heirs, and if A. dies before 22 &c. the fee is veſted in A. 

and B. had only an eſtate for years till A. be 22. 2 Mod. 289. Hill. 29 & 30 Car. 2. B. R. Tay- 


lor v. Biddolph.——S. P. that the heir ſhall have the fee in the interim. 1 Le. 101. pl. 130. Palch. 
30 Eliz. B. R. Gates v. Hollywell, 


10. If a monk or perſon attainted be a diſſeiſſor, the freehold is 
in him, and not in the Queen, until office found; agreed; arg. 
Goldſb. 29. pl. 4. Mich. 28 & 29 Eliz. | 
II. If A, makes feoffment to the uſe of himſelf for 40 years, and 
limits no other eſtates, the fee is in the feoftees. D. 111. b. pl. 
46. marg. ſays it was ſo held by Popham and Anderſon, Mich. 
4 & 35 Eliz. in Cur. Ward, in the argument of the Earl of 
edford's Caſe. | 
12. A, levics à fine, and declares the / 10 B. in fee, if A. 


does 


— ä er K * 
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Cllate, 


does not pay B. 10s. at ſuch a time; it was held by the three 
Chief Judges that the fee is in B. till the money is paid. Roll. R. 
114. pl. 57. Mich. 12 Jac. in Cam. Stellata. Day v. Hungatt. 
13. A. makes a feof ent in fee to the oh of himjc!f for ite; : me 
fee-limp e remains in the fooffoe 28, for otherwiſe ke {nal} not have 
eſtate for lite according to his intention; but if the uit be limite F 
to himyjeif in tail it is otherwiſe, for bot u eſtates may {ſtand to- 
gether in him; per Noy at the Moot in the Hall. D 11. 
marg. pl. 46. cites Mich. 19 Jac. - 

14. Feoffme nt of 20 acres to the uſe of J. S. for life, remainder 
of lo acres in fee to J. D. The fee of the 10 acres is in the 
feoffor till elefim; arg. Litt. R. 255, 255. Paſch. 5 Car. 

15. Remainder to A, or B. which jhall fir/l have iſſue; in the 
mean time the tee is in the feoffor arg Litt. R. 256. Paſch. 5 
War. C8. 

16. Fesffment of tenant in tail, the fee paſſes to the fLoffee de- 
ſcendible from him to his iſlue, and whereof the wife of feoffec 
ſhall have dower, and the meaning of Littleton 8. 650. is, 
that feoffee has eſtate only for life of tenant in tail, but in the 
mean time the fee paſſes as in caſe of exchange. Cites g E. 4. 22. 
8 H. 6. 23. and in caſe of the grant of a reren. 24 E. 3. 28. 
13 H. 7. 10. 21 H. 7. 41. Kc. to. C; 429. pl. 19. Mich. 11 
Car. in Cam. Scacc. in Caſe of Stone v. Newman. 

17. There are many commons by cuſtzm, the inheritance cf 
which is in 75-body, and yet the lands are charged with them; 
per Scroggs Ch. J. and ſaid, he would fain know where this in- 


heritance of a copyhold common 1s, and admitted that it was 


cuſtomary. 2 Show. 78. pl. 62. Trin. 31 Car. 2. B. R. Hinkes 
v. Clarke. 

18. A ſeiſed in fee gives per to his executors to ſell his land; 
&c. and to pay the money or ſurplus to his heirs; till that power 
is executed the old fee deſcends to the heir; and when it is exe- 
cuted then ariſes a truſt in the money in lieu of that in the land 
which is now ſold, and turned into money; per Pratt Ch. J. 9 
Mod. 190. in Caſe of Roper v, Radcliff, 


(O. 3) Fee, In whom. 
Or New fee gained. By what Acc. 


1. I tenant in tail recovers advotiſon by writ of right of adu9w- 

ſon, yet he ſhall hold it in tail; and yet tenant in tail cannot 
have writ of right, but quare impedit. Br. Judgment, pl. 137. 
cites Fitzh. Brief? 713. [Mich. 4 E. 3. 48.] 

2. In aſſiſe it was ſaid, that if ermor loſes in præcipe quod red- 
dat, and after reverſes the judgment by error in proceſs, by this he 
has gained the franktenement, Qu;#re, for this ſeems to be w_ 
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Cate. 


| by concluſion againſt the defendant in writ of error. Br. Eſtates, 


pl. 59. cites 16 All. 16. 
3. Where the tenant ſays, that the King granted to him for life 
1 reverſion to the King, and prays aid of the King, he ſhall have 
; for otherwiſe it is error; for there if the rengat had fee-fimple 
beg the King ly this had gained the rever/ion and the fee; con- 
tra where one plcads it who is not tenant ; 3 note the diverlity, Br. 
* pl. 41. cites 8 H. 4. 14. 

. In action of waſte again/t tenant of the fee-ſumple who pleads 
ng 1 done, and it is found for him by which the plaintiff is 
barred, yet by hi judgment the plaintiff has gained the land by con- 
clufion, viz. the fce-ſimple. And in quid juris clamat, if the te- 


nant claims the fee which is found againſt him, the plaintiff may 


enter, and yet the judgment is not that the plaintiff thall recover 
the land. Br. Judgment, pl. 132. cites 36 H. 6. 29. 
5. In treſpals it was ſaid by Huſſey Ch. J. that where termor 


for years holds over his term, there an eſtate in ſee-ſimple is con- 


tefleqa in him by matter in law, and it is doubtful to the lay gents 
if he be ſeiſed in fee or not, and the law intends him to be in 
ſee-ſimple, becauſe he holds in by tort ; but it is doubtful if he 
te diſſciſor or not; it ſeems to me that he 1s not, for treſpaſs 
does not lie againſt him before regreſs of the loſſor, as treſpaſs 
does not lie againſt diſſeiſor before regreſs, but the leflee con- 
tinues by the firſt entry, and therefore it ſeems this is the rea- 


fon that writ of entry ad terminum qui preteriitlies againſt ſuch 


termor who holds over his term, for it is præcipe quod reddat, 
which does not lie but againſt tenant of the franktenement. Be, 
Eitates, pl. 46. cites 22 E. 4. 38. 

6. If baron ſciſed in jure uxoris makes a fegſßineni 2 condition and 

re-enters by the condition, he is ſeiſed in jure uxoris again. Br, 
Feoffment al' Ules, pl. 23. cites 5 H. 7. 5. per Brian. 
7. Tenant in tail diſcontinued in fee and reg too an eſtate in fee, 
and after made ferffment upon condition and died; the heir entered 
for the condition broken ; he is ſeiſed in tail by remitter by the beſt 
opinion, by reaſon of his nonage. Contra if he had been of full 
age, for then he ſhould be ſciſed in fee by the re-entry. Br, 
Eſtates, pl. 58. cites 8 H. 7. 7. 

8. If the baron makes leaſe for life of his wife's land he deveſteth 
his own eſtate which he hath in her right, and the inheritance . 


his wife; and at the ſame time velteth a new reverſion in fee 
aimſelf. Co. Litt. 297. b. 


9. Leſſee for years makes a leaſe for years. The leaſe for years 
determines. He ſhall not be in of his old eſtate. Per Brida gman 


Ch. J. Cart. 60. Paſch. 18 Car. 2. C. B. 

10. But if leſſee for years makes a leaje at will, and leſſee at 
will is ouſted, leſſee for years may maititain get, Which is 
in nature of an action of treſpaſs. Per Bridgman Ch. J. Cart. 66. 
cites 9 H. 7. Otherwiſe if leſiee for years makes a leaſe for years, 
and leſlee is ouſted, Ibid. 
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(O. 4) Fee or Freehold ; In whom. 
In Conſideration of Law. 


1. PARSON of a church may take fealty, but not homage, 
& ex hoc declaratur, that he has not fee-ſimple to all 


intents. Br. Encumbent, pl. 19. cites Temp. E. 1. 
® This is 2. See Tit. Brief in Fitzh. * 255. in which the franktenement 
| 3 7s between a parſon and vicar, and vicar who was impleaded ſhall 
is at pl. 504. Pave aid of the patron and ordinary. Ibid. 704. Br. Encumbent, 
pl. 16. cites 4 E. 3. 8. | | 
Parſon of a 3. Biſhop, dean and prebendary have fee, but contra of a par- 


church has : . 852 : £ 
— fon for there the fee is in abeyance. Br. Confirmation, pl. 17. 


the fee-fim- Cites 5 E. 4. 105. 


ple, as a 


bithop &c. has, Br. Aid del Roy, pl. 91. cites 43 Aff. 13. 


__ (Q) Eſtate Tail or Fee. 
ried to tits 
2 By what Words. 


[By Deed.] 


Et. FF a gift be to A. habend to him and his heirs of his wife be- 
gotten, this is an eſtate tail in A. 18 E. 1. Libro Parlia- 


mentorum 26. between 7ohn de Sancio Johanne and William de 
Jalentia adjudged by admittance. ] | 
[2. So if gift be to one and the heirs of the body of Jane S. be- 
pl. 315. his is an eſt il and f 
Dion v. gotten, this is an eſtate tall and not 2 tec. 


Frain, S. C. leigh's Caſe.] 


—pPoph. 70. ; IS 
; Litt. 26. b. fays, that fince Littleton wrote ſuch eſtate has been adjudged an eſtate 


1 Co. 
tail, and that the word (begotten) ſhall be neceſſarily intended begotten by the donee. 


Ard. 309. 


In aſliſe iſſue was taken whether land was entailed or not, 


244 ] 
[ 244 and the tenant ſhewed deed, which will'd, Sciant præſentes quod 


ego R. de J. dedi &c. Richards filis mea totam terram meam &c. 
habend” &c. libere & quiete de me & heredibus ſuis fi heredes dee 
carne ſug habuerit, & ſi nullos de carne ſua habuerit revertat dicta 
terra ad me vel hæred' meos fine omni contradictione &c. reddend' 
&c. & ego & hxred' mei debemus warrantizare dictam terram 
eidem Rich. & hæred' ſuis ſi quos de carne ſua habuerit contra omnes 
homines &c. And per Belk. this word (/) in the deed makes 
the decree to have fee-ſimple if he has heirs of his body, as he 
has in fact, therefore he has fee - ſimple; but per Perſey he has not, 


but a tail; for the reverſion is reſerved to the donor, and the 
7 clauſe 


1 Rep. 140. b. Chud- 
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clauſe of warranty is purſuant, and after it was adjudged a tail, 
by which the plaintiff recovered ſeiſin of the land, and damages. 
Br. Tail and Dones &c. pl. 21. cites 37 Aſſ. 15. 

4. Eſtate tail may be limited to continue for three deſcents; per 


244 


Daniel and Walmſley. Cro, J. 62. cites 39 Aſſ. 


5. If land be given to a feme & uni here de corpore ſuo & uni Om and 
heredi ipſius heredis, and fo over, this is neither tail nor fee. e, AT 
2 And. 138. cites 39 Aſſ. 33. agreed. pl. 45. S. P. 

6. A gift to a man & ſanguin: ſuo is a fee- ſimple; but gift to Littleton 
a man & ſemini ſus is a fee tail, and this in antient grants; but M2 if a 
B k 7 hi 9 if h d h . b . N man 81ves 

rooke ſays, Quære at this day if the word heirs be wanting. Br. 1nd to 
Tail and Dones, pl. 21. cites 37 Aſſ. pl. 45. 


man & exi- 
tibus de cor- 


pore ſuo legitime procreatis, or ſemini ſuo, he has but an eſtate for life, for that there are wanting 


words of inheritance. 


Co. Litt. 20. b. If a man gives lands and tenements to a man & exitibus 


vel prolibus de corpore ſus, to a man and to his ſeed, or to the iſſue and children of his body, he 


has but an eſtate for lite ; for though the ſtat. provides, that voluntas donatoris ſecundum formam in 
charta doni ſui manifeſte expreſſam de cætero obſervetur, yet that will and intent muſt agree with the 
rules of the law. Co, Litt. 20. b.—— In making an eſtate tail upon a deed there ought to be the 
word heirs ; becauſe it is not otherwiſe a fee conditional before Weſtm. 2. at common law, and there- 
fore Shelly's Cale and Co. Litt. ſhew that prolibus, or ſanguini, or ſemini, ſhall not make eſtate 
tail, becauſe it was not fee conditional at common law; per Richardſon Ch. J. in delivering the 
opinion of the Court, Litt. Rep. 346. Mich. 6 Car, C. B. 


7. A grant was made by A. to the uſe of himſelf and M. his 
wife for life, without impeachment of waſte, and of the right hers 
of the ſaid A. and his aſſigns after his and M.'s deceaſe; and if it 
happen that the ſaid A. dies without iſſiue of his body begotten, then 
the ſaid lands to remain to C. his brother, and the right heirs of his 
body begotten, and their heirs and aſſigns. The juſtices held that a 
good eſtate tail was limited to C. in uſe after the death of A. and 
M. 3 Le. 5. pl. 13. 1 Eliz. C. B. Canon's Caſe. 

If a man in the premiſſes gives land to another and the heirs Perk. S. 168. 

of his body habendum to him and his heirs for ever; it has been held g. Fg. 


: g a But if it be 
that he has eſtate tail and a fee- ſimple expectant. Co. Litt. 21. added chat 
a. c.) | | | : it ke dies 

without 


heirs of his body, or the like, that the land ſhall revert to the donor, then the hahendum ſhall, by the 
authority of divers books, be conſtrued upon the whole deed to be a limitation or declaration what 
heirs are meant in the premiſſes to inherit, and that in ſuch caſe the reverhon is in the donor. Co. 
Liu. 21. a. 5 Mod. 268. Arg. cites S. C. 8 


o. If a man makes a charter of feoffment of an acre of land ts A. 2 Roll. Rep. 

and his heirs, and ansther deed of the jame acre to A. and the heirs of Ee 8 - 

his bedy, and delivers ſeiſin according to the form and effect of both deeds, Doderidge 

in this cafe he cannot take a fee- ſimple only, as ſome hold, for that J. as held 

livery was made according to the deed in tail, as well as to the u. 

charter in fee, neither can the livery enure only to the deed of eſ- 

tate tail with a fee-ſimple expectant, for that livery was made as 

well upon the deed in fee-fimple as the deed in tail. "Therefore | 245 J 

others hold that in that caſe it ſhall enure by mcteties, that is, to 

have an Hate tail in the ene moiety with the fee fimple expectant, 

and a fee-fimple in the other moiety; and fo the livery ſhall work 

immediately upon both deeds. Co. Litt, 21, a, 
Voi... 13 | x0. If 


Eſtate, 


24 3 
If land be 10. If an alien is made denizen, and land is given to him and his 
1 Ty heirs, remainder over, this is a good eſtate tail ro him, becauſe he 


his heirs, and Can have no other heir but lineal, he cannot have collateral ; Arg. 


it he die 42 Bulſt. 195. 
out 1 
ſue remainder over, this is void, for it is a limitation upon a fee to defeat and defraud the lord 


of his eſcheat; per Holt Ch. J. 11 Mod. 58. 3, C. & P. Per Holt, that ſuch limitation is vold, 
and yet the land cannot deſcend on any other but the iſſue of the baſtard, Wms's Rep. 78. in Caſe 


of Idle v. Cook. 


And per 11. A copybold was ſurrendered to A. for life, remainder to B. 
Hole Ch. J. and his wife for life, and their heirs and aſſigus, and for default of 
the word 2 . ; : 

vs ſuch iflue remainder over; it was held an eſtate in fee by all the 


aſſigns ſhe 

that it was Court, except Gould J. who held it a fee tail. 11 Mod. 57. 
intended Paſch. 4 Ann. B. R. Idle v. Cook. 

an aſſign- . 

able eſtate, 


which is contrary to an eftate tail, for that is reſtrained by the ſtatute, Idid. Wms's Rep. 
79. S. C. & S. P. per Holt. It was objected that the word (aſſigns) imports a fee fimple, 
becauſe an eſtate tail is not aſſignable, and that the ſubſequent word ſhall not controul the expreſs 
limitation; to which Gould anſwered, that the expreiſion of (aſſigns) does not anſwer the ſenſe 
of the limitation, for a man's aſſigns are included in himſelf, and implied in the limitation to the fur- 
renderees before, and that the ſame word (aſſigns) is to be found in Cannon's Cafe, 3 Lev. 5. and yet 
that was adjudged but an eftate tail; but Holt Ch. J. in anſwer to this ſaid that the word (aligns; 
is void, as being implied and included in the donee himſelf, & expreſſio eorum quiz &c. ſaid that this 
rule muſt be intended where the ſentence is one intire ſentence, but ſtill thoſe words which as to that 
ſentence are ſurpluſage and void, may notwithſtanding influence the ſubſequent ſentence, Wms's Rep. 
72. 80. in C. 2 Salk. 620. 622. pl. 3. S. C. agreed accordingly by three Juſtices; but 


Gould }, contra. 


12. A grant f A. and his heirs lawfully brgoiten is a fee, but 
to A. and his heirs of him is a tail; per Holt Ch. J. and Gould ]. 
But Powell J. ſaid, that he could fee no difference, and he thought 
they had gone too far already in matters of intent, gyhich made 
the law fo uncertain. 11 Mod. 57, 58. pl. 34. Paſch. 4 Ann. 
B. R. in Cafe of Idle v. Cook. | 


13. The Court conceived, that if a rent de neus be granted in 


tail without any remainder over, and the tenant in tail ſuffers a re- 
covery thereof; this recovery, though it will turn the eſtate tail 
into a fee, yet the ſame will paſs but a determinable fee, which mutt 
end on the death of the tenant in tail without iſſue; for the gran- 
tor never agreed to charge the land any further with the rent, and 
it would be a wrong to the tertenant to burden his ettate with the 
rent for any longer time. 3 Wrms's Rep. 230. Hill. 1733. in 
Caſe of Chaplin v. Chaplin, cites 2 Lutw. 1255. 


(R) Eſtate Tail. By what Words. 
[By Deed. | 


S. C. cited [I. TF a man makes a feoffment to the uſe of J. S. and his iſſue 
Arg. Raym. p 


WL word heirs. Mich. 16. B. between Nevel and Nevel per Cut: 


Brown!. 1 52, 
153-5. C. though it be by way of uſe.] ” 
2, 415 


male of his body, this is not any eſtate tail for default of the 
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[2. As if a man makes feoffment in fee to the uſe of one in tail, Brownl. 
the remainder to J. S. and F. D. and the heirs male of their bodies, $5 E 8 
and for default of ſuch iſſue ; bom of them, to the uſe of the ſurvi _ mY boy 
dor of them having iſſue male, and to the iſſue male of ſuch iſſue male, plication 
and for want of ſuch iſſue male of their bodies, the remainder to an- 3 
other; by this gift J. S. and J. D. have ſeveral inheritances, and no jefs there are 
croſs remainder in tail is raiſed by the words after for want of the apt words, 
word heirs ; for by way of uſe an eſtate tail cannot be raiſed with- Wy 
out the word heirs. Mich. 16 Ja. B. R. adjudged in a formedon vill; for this 


upon a ſpecial verdict between Nevel and Nevel.] is only a gift 
H to a man and 


his iſſue, and is only to both J. S. and J. D. for life, and ſeveral inheritances. 
3. A man ſei/ed in fee leaſed for ſes reſerving the reverſion to him Br. Tail and 
and his heirs of his body, and after the death of the tenant for life he _ —— 
entered, and died, and his iſſue brought formedon upon this mat- C. ang ſaysit 
ter; and the opinion was, that this reſervation cannot make a tail. ſtands in dab. 
Br. Eſtates, pl. 14. cites 14 H. 4. 31. and the like matter 42 E. 
4. If land be given to grandfather and to the heirs begotten of the 
body of the father (where there are grandfather, father and fon) 
this is a good tail. Br, Tail and Dones &c. pl. 10. cites 12 . 
4+ 1, 2. per Horton. 

5. And if land be given to F. N. and to his heirs of the body of 
his feme begotten, which feme is dead at the time of the gift, yet 
this is a good tail. Ibid. Per Thirne and Norton. 

6. And it land be given to baron and to his heirs which he ſhall 
beget of the body of his feme, this is ſpecial tail, and the ſecond feme 
ſhall not be endowed. Ibid. | _— 

7. But if land be given by deed to J. S. et , contingat ipſum obire 1 no! 
fine herede de corpore ſuo, quod tunc revertat to the donor and his an = 5 
heirs, without any habendum in the deed, and {very of ſei/in is the donee, 
made according to the deed, as ought to be intended, in this caſe Jet the ad- 
the donee has an eſtate in tail, notwithſtanding that it was not nd, ff a. 
given to him and his heirs, for the ſtatute of Weſtminſter is quod dies without 


voluntas donatoris &c. Perk. S. 173. — then 

. this 

makes an eſtate tail; per Powell J. Wms's Rep. <7. in Caſe of Bampfield v. Popham, cites 
Perk. S. 173. But it is ſaid in a note that of this Ld. Keeper doubted, and refers to Vaugh. 
259. and the Caſe of Fiſher v. Wigg contra. But his Lordthip held that where by deed an eſtate is 
given in the pre miſſes to one and his heirs, and it he dies without iſſue &. the words are ſufficient 
to reſtrain the former words, and turn the fee into an entail, but will not of themſelves create an eſtate 
tail, Wms's Rep. 57. at the bottom, In Caſe of Iors v. Coox it was objected, that an 
eſtate tail might ariſe by implication, and this Caſe being cited to prove it Holt Ch. J. ſaid, that he 
agreed this Cale tobe law, for the words are exprs, which in the principal caſe they are not; but 


chat no limitation of an eſtate by implication ſhall controul a precedent limitation that is expreſs. 


Wms's Rep. 78. and he ſaid that this was agreed Cro. C. 367. and Jo, 342. Scagood v. Hone. 


8. Land was given by A. and others to C. for his life, remain- Lev. 217. 
der to B. (who was heir apparent to C.) & primogenita filio & gk Ons 
hered” maſcul' of the ſaid B. to be begotten, & fic de primogenits filio —$avila27. 
& herede maſculo ipſius B. de corpore ſuo procreand' in primogenit” S. C. 
Blium & bæred maſcul de corpore ſuo procreand' et pro deſectu 

| 2 . 
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C ag 1 


S. P. Br. 


Tilt Dones 


Sc. pl. 16. 
cites 15 H 
7. 10.— 


S. P. Br. Eftates, pl. 22. cites 15 


Eſtate, 

talis exitus remanere inde t9 D. the ſaid ſon of the aforefaid A. 
et primogentto filio ipſius D. with remainders over in like manner as 
are limited to B. &c. and then limits a remainder to the heirs male 
ef the bedy of the ſaid D. and A. the father, ts be begotten ; it was 
agreed per Cur. that D. had eſtate tail in remainder after the 
death of his father in the one moiety, and the father had eſtate tai] 
in the other m9:ety, and that a fine with proclamations might bar his 
moiety ; and adjudged accordingly, and the Court held that the 
words primogeni:s ſilio in primagenitum filium Sc. were void words. 
And. 264. pl. 271. Trin. 32 Eliz. dmye v. Chown, alias, Cot- 
ton's Cale. | | 

9. If land be given to a man and a woman unmarried, and the heirs 
of their two bodies; for the apparent poſhbility to marry they have 
an eſtate tail in them preſently. Co. Litt. 20. b. 

10. Lands given to the huſband of A. and the wife of B. and to 
the heirs of their bodies, they have preſently an eſtate tail in re- 
ſpect of paſſibility. Co. Litt. 20. b. 


Ha. 5. 10. Per Fineux Ch. J. and Rede J. 


11. If a feme ſole do enfeeff a married man cauſa matrimonii 
prælocuti, it is good for the poſſibility. Co. Litt. 20. b. 

12. If lands be given to the huſband and the wife, and ie the heirs 
of the body of the ſurvivor, the gift is good, and the ſurvivor ſhall 
have an eſtate in tail general; but the eſtate tail veſteth not till 
he be a ſurvivor, and hereby it appears, that a gift made to a man 


and to the heirs of his body, is as good as to his heirs of his body. 


Co. Litt. 26. a. | 
13. If the King by his letters patents gives lands or tenements 


o a man and his heirs males the; grant is void; for that the King is 


deceived in his grant, inaſmuch as there can be no ſuch inherit- 
ance of lands or tenements as the King intended to grant. Co. 


Litt. 27. a. | | 
14. But if the King for reward of ſervice grants armories or 


arms to a man and to his heirs males, without ſaying (of the body 
this is good. Co. Litt. 27. a. „ | 


15. A. ſeiſed in fee makes a ſeoffment in fee to the uſe of him- 


felf for life, remainder to his ſon B. and his heirs, and for default of 
 fuch iſſue remainder to the right heirs of A. and the queſtion was, 
whether B. had an eſtate tail or fee? And it was adjudged in 


C. B. that B. had but an eſtate tail ; and after argument at bar, 
Holt Ch. J. was of the ſame opinion; for the intent is apparent. 


and the words which conveyed the eſtate in fee, are qualified by 
the ſubſequent words, and converted into an eſtate tail. 


Ld. 


Raym. Rep. 101. Mich, 8 W. 3. C. B. Lee v. Brace. 
16. After a limitation in a marriage ſettlement to the firſt and 


other ſons of that marriage in tail male ſucceſſively followed a 
remainder tothe daughter and daughters of that marriage, and the heirs 
of their bodies, till they ſhall out of the rents, iſſues and profits hav? 
raiſed 30c0 l. and after ſuch ſum raiſed then to the heir: of the * 
0 


Eſtate. 247 


of J. D. remainder over. Per Cowper C. this is but in nature 


of a ſecurity for the 3000 l. that the daughters having ſuffered a 
recovery, and barred the eſtate tail, and remainders at law, 


yet after the 3000 l. raiſed, they are but as truſtees for thoſe 


in remainder. Ch. Prec. 435. pl. 284. Trin. 1716. Stanhope v. 
Thacker. | | | 

17. Limitation to A. for life without impeachment of waſte in 10 Mos. 
marriage articles, then to the ue of the heirs male of the body of A. 436. S. C. 
10 be begotten, and to the heirs male of the body of ſuch heirs male. The 2 co 


hancery, 


_ firſt words (heirs male) are only a deſcription of the perſons who ,,4 aficmed 


are to take, viz. the firſt and other ſons, and the ſubſequent words inthe Houſe 
denote what eſtate they were to take, viz. to the heirs male of 20 Eh 
their bodies. MS. Tab. Feb. 5th, 1719. Trevor v. Trevor. 39 te 192. 

| | S. C. decreed 


and affirmed accord ingly.— 0 Mod. 161. to 167. S. C. in the Houſe of Lords and affirmed. Wms“ 
Rep. 622. to 634. pl. 132, S. C. decreed in Chancery, and affirmed in the Houſe of Lords, ſays that it 
was greatly debated in the Houſe of Lords by Ld. Chancellor and Id. Nottingham for the decree, and 
Lords Trevor and Harcourt againſt it, but that at length it was affirmed without any diviſion. 


18. A. by articles on marriage with M. covenanted to ſettle lands [ 248 ] 
to the uſe of h:im/elf for life, ſans waſte remainder to truſtees &c. to 
preſerve Fc. remainder to MH. for a jointure, remainder to the fir/? 
&c. ſon of the marriage, remainder to the heirs male of his body by 
M. remainder 1 the heirs male of his body by any other wife, re- 
mainder to the heirs of his body by M. remainder to the right heirs 
ef A. provided that if A. fhould die without iſſue male by M. and 
there ſhould be a daughter, ſuch daughter ſhould have 3000 J. to be 
ſecured on ſome part of the ejtate. There was iſſue E. a daughter, 
but no ſon. M. died. A. married S. and having before ſuffered 
a common recovery, and ſettled the premiſſes on S. and the firſt 
&c. ſon of that marriage in tail male, and in the deed of ſettlement on 
his ſecond marriage took notice of the 3000 l. portion to be ſecured for 
E. his daughter of the firſt marriage, and by the ſame deed con- 
veyed part of the premiſſes to truſtees for 99 years to raiſe the 
ſame, and 100 l. maintenance in the mean time; and this was 
declared to be in ſatisfaction of all monies ſhe was intitled 
to by the firſt marriage articles. It was reſolved in the Ex- 
chequer that E. was barred by this recovery, and that though d 
limitation by articles to the heirs male of the marriage after an expreſs 
e/tate for life to the huſband, ſhall be taken to mean a remainder to the 
firſt &c. FA yet it does not follow that ſuch a limitation to the heirs of 
the body muſt be equivalent to a **mainder limited to daughters, eſpe- 
cially where they were poſtponed to the limitation to the heirs 
male of the body of A. by any other wife, and where an expreſs 
pecuniary proviſion was made for daughters by the firſt wife. 
2 Wms's Rep. 535. Trin. 1729. Powell v. Price. 
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(S) Tail. 
Of what Things an Eſtate Tail may be. 


Perforal [ I. AN eſtate tail cannot be of a term. 10 Rep. 87. Lovies's 


to be entail- C406. : 
ed. MS. Tab. Dec. 3d 1736. Stratton v. Pain. 


Pl. C. 2. b. [ 2. Grant ef a thing which does not concern lands or tenements, 


8 nor exerciſcable in lands or tenements, cannot be entailed within 
Co. Lit. 20, the ſtatute de donis conditionalibus. 7 Rep. 33. b. Nevil's Caſe.] 


a. S. P. 


7 Rep. 35. [3. An annuity cannot be entailed within the ſtatute, becauſe 


a.SF.0 it is perſonal, 7 Rep. 33. b. Nevil's Caſe. Com. Manxell's Caſe 


2 nota.— 
Co. Litt. 20. 2. b. 

a. S. P. For 

it charges my perſon only, and concerns no land, nor favours of the realty. 


— — [4. A dignity as earl, baron &c. may be entailed within the 
Fol. 838. ſtatute, for though it be inherent to the blood, yet for the moſt 
17 the King Part they are made of ſome place, ſcilicet, county or honour, 
Creates a ) | | NO: 
2 to 33. b. Newil's Caſe reſolved by all the juſtices.] 
Im NIS 
heirs males of his body iſſuing, but does not ſay of any place, he has not an eſtate tail but a fee 
fimple conditional, which ſhall be forfeited for felony; but if he creates him of a place he has 
® eftate tai! withyn the ſtatute of W. 2. 12 Rep. 81. Paſch. o Jac. Reſolved by the two Ch. Juſtices, 


and Ch. Baron, and the Attorney and Solicitor General,———-Co. Litt. 20. a. S. P. 


L* 249 J 5 | 

[5. An eſtate tail may be of offices concerning franktenement.] 
Co. Lite. [6. As an eſtate tail may of the office of /erjeanty in the church 
--: 2 >-F- of Nichol, for the office is ariſing out of the ſoil. 18 E. 3. 27. 


ef keeper of 


the church 7 Rep. 33 b. Nevil's Caſe.] 


#t Lincolz, and that a formedon was brought on that gift of the office by the iſſue in tail. 


[7. The office of feward, receiver, or bailiff of a manor, may 
be entailed within the {tatute, becauſe it concerns land. 7 Rep. 
33. b. Mils Caſe. | 

| - No ettate tail may be of a copyho/d by the ſtatute de donis 

only, for the inconvenience, tha: then it ſhould not be docked by 
fine or recovery. 3 Rep. Heydon's Caſe 8. b. Curia. 9 Rep. 
105. adjudged between Thornton and Lucas. Mich. 15 Ja. B. R. 
agreed per Cur. upon evidence at Bar between Lee and Brown: 
Dubitatur H. 6 Ja. B. between Raynes and Powell, Mich. 
2 Car. B. between Rs; den and Nelſon, upon ſpecial verdict in 
action of treſpaſs adjudged by three judges, againſt the opinion 
of Yelverton, upon argument by the Court, which intratur Tr. 
18 Ja. Rot. 1951. Co. Litt. 60.] | | 

[9. But if the cuſtam of a manor warrants tate tail of . 

| an 


city or vill, and ſo concerns land, and he ſhall pay relief. 7 Rep. 


I. 


nts, 
hin 


je. 


auſe 


Caſe | 


the 
moſt 
nour, 


Rep. 


ut 2 ſee 
he has 


Juſtices, 


nt. 


church 


3. 27- 


16 may 


7 Reps 
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\cked by 
9 Rep» 
a. B. R. 
Broton. 
1, Mich. 
erdict in 
> opinion 
atur II. 


cot holds, 
id and 


+ Eſtate. 


and remainders have been limited over by the cuſtom and enjoye4 
accordingly, then the cuſtom co-operating with the ſtatute will 
make this an eſtate tail within the ſtatute, 3 Rep. 8. b. Haydorn's 
Caſe. Mich. 15 Ja. B. R. between Lee and Brown, upon evidence 
at the bar the court ſeemed fo to incline, and in their directions 
to the jury admitted it; for they directed the jury to inquire if 
there was any ſuch cuſtom that creates it fo; for as the cuſtom 
created it, ſo it may be docked by cuſtom. Ir. 29 El. between 
Hill and Upcheir, cites Co. Litt. 60. b.] 

10. H. poſſeſſed of a term deviſed it to MH. and his wife, and E. 
his ſon, for their lives, and after to H. and his ſon, and the heirs 
male of his body. I he wife and E. entred and died, H. ſold his in- 
tereſt of the term and had iſſue F. and died; it was the opinion of 
the juſtices that J. had no right to the leaſe, and Walmſley ſaid 
that J. cannot claim as Hein male, for that it is not good to con- 
vey the intereſt of a term to him, Referred out of Chancery to 


Anderfon and Walmſley. Cro. E. 143. pl. 11. Trin. 31 Eliz. 


Higgins v. Mills. 


11. The word (tenements) is the only word which the ſtatute 
of Weſtm. 2. that created eſtates tail, uſeth, and it includes not 
only all corporate inberitances, which are or may be holden, but 
allo all inheritances iſſiuing out of any of _ inheritances, or con- 
cerning or annexed to, or exerciſeable within the ſame, though they 
lie not in tenure, therefore all theſe, without queſtion, may be 


intailed; as rents, vers commons, or other profits whatſoever 


granted out of land, or uſes, offices, dignities, which concern lands, 
or certain places may be entailed within the ſaid ſtatute, becauſe all 


theſe javour of the realty. Co. Litt. 19. b. 20. a. 


12. But if the grant be of an inheritance meerly perſonal, or 
to be exerciſed about chattels, and is not iſfuing out of land, or 
concerning any land, or ſome certain place, ſuch inheritances 
cannot be intailed, becauſe they ſaFour nothing of the realty, Co. 
Litt. 20: : 

13: The writ of aſſiſe was de libero tenemento, and made his 
plaint of the fourth part of the office of /erjeant of the Common Place, 
and the writ adjudged good, and ſeeing that a man hath a free- 
hold liberum tenementum in it, by conſequent it may be intailed. 
Co. Litt. 20. a. | | 

14. The office of * marſhal of England was entailed. Co. Litt. 
20. a. and in marg. Cites 5 E. 4. 3. 10 E. 4. 16. | 
| | cites 5 E. 

15. The office of one of the ehamberlains of the Eæcheguer, 
was intailed. Co. Litt. 20. a. | 

16. The office of a forrefter/hip was intailed, Co, Litt. 20. 
a, Cites 1 H. 7. 28. | 
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7 Rep. 23. 
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cites 1 H. 7. 22; b. 


17. Charters intailed. Co. Litt. 20. a. cites *4H. 7. 10. 1 9 
E. 4. 56. b. 


+ This is miſprinted, and ft ould be 9 E. 4. 52. b. 
4 81. The 


* B.. Char- 
ters de Ferre, 
&C. pl. 33. 
cites S. C. 
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Prime _ 13. The like law is of a writ of error. 3 Eliz. Dyer * ds. 
prted. zn 
it ſeems it thould be 188. a. pl. 8. Sir Ralph Rowlet's Caſe. 


It a man 19. If a gift in tail be made with warranty, and the donee 
maxes 2 8 releaſes the warranty, this ſhall not bind the iſſue in tail, for to 
gift in tail 


with war-. all theſe cafes, and the like, this ſtatute does extend. Co. Litt. 


Tanty, this 20. a. 

warranty is | 
alſo intailed, therefore a releaſe made by tenant. in tail of the warranty ſhall not bar the iſſue, no 
more than his releaſe ſhall bar the iſſue to bring an attaint upon a-falſe verdict, or a writ of error 
upon an erroneous judgment given againſt whe father, nor his gift can bar the iffue of the deed that 
creates the eſtate tail, nor of any other deed neceſſary for defence of the title, Co. Litt. 392. b. 


20. Butif I grant to a man, and the heirs of his body, to be 
keeper of my hounds, or maſter of my horſe, or to be my faulconer 
or ſuch like, with a fee therefore, yet theſe cannot be intailed 
within the ſaid ſtatute, for that they be not iſſuing out of tene- 
ments, nor annexed to, or exerciſeable within, or concerning 
lands or tenements of freehold or inheritance, but concerning 
chattels, and ſavour nothing of the realty. Co. Litt. 20. a, 

An annuity 21. And ſo it is if I by my deed, for me and my heirs, grant 
— 35 an annuity to a man, and the heirs of his body, for that this 
good. Toth. only charges my perſon, and concerns no land, nor favours of 


79. Hill. the realty. Co. Litt. 20. a. | 
15 Car. 


Wiard v. Moſs. 


22. In all theſe caſes he has a fee conditional, as they were be- 
fore the flatute, and the grantee by his grant or releaſe may bar 
his heir, as he might have done at the common law, for that in 
theſe caſes he is not reſtrained by the faid ſtatute Co. Litt. 
20. 4. 

23. An uſe was intailed. Co. Litt. 20. cites 19 H. 8. 3. | 

24. Nomination to a benefice intailed. Co. Litt. 20. a. cites 
1 H. 5. 1 . 

2 0 truſt of a term in groſs can be no more entailed than the 
term itſelf, but if he that makes the intail has the term in point 
of intereſt, and at the ſame time the tru/t of the inheritance, he 
may entail the truſt of the term to wait upon the inheritance, and 
this is every day allowed in Chancery, and of which B. R. would 
take notice. Vent. 194. Paſch. 24 Car. 2. B. R. Sir Ralp 
Bovey's Caſe. | | 

26. A ſum of money cannot be intailed. 2 Vent. 349. Paſch. 

32 Car. 2. In Canc. Broadhurſt v. Richardſon. 
T 251 ] 27. Eftate pur auter vie may be limited in fee or in tail, and 
2 Vem. {ſhall deſcend; per Lords C mmiſſioners. 2 Vern. 184. pl. 167. 


225- contra, Mich. 1690. Finch v. Tucker. 
that it can- 

not, or if it ; n 3 

de, it may be barred by deed, ſurrender or any other conveyance, and is not withia the ſtatute de 


ten:; per Lords Commiiheners. Baker v. Bailey. 


EY [Tail.] 


intend, 


Rod tail 
Cro. E. 
de corpore 
limitation 


„ and 
hall ſtand 
Lite, Rep, 
ba, Paſc 


(6. I 


2 aud 


be- 

bar 
t in 
Litt. 
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1 the 
point 
to he 
, and 
vould 
Ralph 


Paſch 0 


, and 
C 167. 


tatute de 


Tail.) 


prædicta, this is a good tail in remainder, becauſe that the words S. P. 


i they ſhall die without iſſue, that the land ſhall revert to the donor, S. C. 


Eſtate. 25t 


(T) a [Tail. ] By what Words. 
[ By Deed. ] 


{ls IF a man gives land to one & heredibus de corpore ſus exe- Co. Liu. 


untibus, the remainder to. another & heredibus in forma 28. b. in 
principio, 


If 


2 man lets 
lands to A. 
for life, the remainder to B. in tail, the remainder to C. in forma prædicta, this remainder is void 


in forma preditta, refer to the eſtate before. 20 H. 6. 36.] 


ſor uncertainty. Co. Litt. 20. b. 


But if the remainder had been thus, viz. the reminder in eadem forma, this had been a good 
eſtate tail, becauſe idem ſemper proximo antecedenti refertur. Co, Litt. 20. b. 


[2. So if the remainder had been limited to him & heredibus 
ſuis prædictis. 20 H. 6. 36.] | 
3. If gift be made to one and his heirs, habend to him and his Br. Tail & 


heirs, if donee or his heirs of his body have iſſue of their bodies, and 1 


this is an eſtate tail in the donee, and not a fee. 35 Aſſ. 14.] Co. Lit. 


| | 21. 2. 3 
For the habendum ſha!l be conſtrued upon the whole deed to be a limitation, or a declaration what 


heirs were meant in the premiſſes to inherit, and in that caſe the reverfion is in the donor. 
S. C. cited and admitted. 5 Mod. 268. arg. If J. grant lands to A. and his heirs, viz. the heire 
ei his body, it is an eſtate tail; per Hobart Ch. J. Hob. 172 cites 21 H. 6. 7. and 13 H. 7. 24. 
——S. P. per Cur. obiter, and ſaid that it is a neceſſary implication. 2 Salk. 6421. Paſch. 4 Ann. 
B. R. But Brownl. 45. has a nota, that if land be granted to one and his heirs in the premiſſes, 
habendum to him and the heirs of his body, he ſhall have the land in tail, and the fee-ſimple aftac 
che eſtate in tail, and when the eſtate is certain in the premiſſes the habendum ſhall not control it, 


[4. If a man gives to one and his heirs habend” to him and 
his heirs, if donee has iſſue of his body begotten, and if he dies 
without heirs of his body that the land ſhall revert to the donor, 


this is a tail in donee. 35 Aſſ. 14 adjudged. ] 


5. If a man gives to another and his heirs, habend* to him Br. Frares, 
and his heirs F he ſhall have heirs de carne ſua, and if he ſhall not pl. 16. cites 
have any heirs de carne, then the /and ſhall revert to the donor 5 

. . . . . . it, pl. 21s 
and his heirs, with a clauſe of warranty to the donee and his heirs cites S. C. 
de carne ſua, this is a tail though the firſt words purport a fee, —Le. 212. 


for his intent appears by all the deed conjoined together that he ad ine 


. . cites 5 H. 
intended a tail. 37 Aſſ. 15. adjudged. ] 5. 6. 8. P. 
adjudged a 
200d tail S. C. cited Bridgm. 2.+—S. C. and the Caſe of 37 Aſſ. 15. cited by Beamond, 
Cro. E. 526.— Cro. J. 476, 477. cites ſame caſes, that a gift to one and his heirs fi h:yredem 


de corpore ſuo habuerit is an eſtate tail only, becauſe it is one and the ſame ſentence; but when the 
limitation is firſt abſolute, and after the limitation in the habendum is to him and the heirs of his 

„ and does not limit the eſtate over to any other, that ſtands well with the firſt, and both 
hall ſtand. 5 Med. 269. cites S. C. butcites it as 27 Afl. 15. S. P. per Richardſon Ch. J. 
Lit, Rep. 346. cites 37 E. 3. Aſſiſe pl. 1 5. and 34 Aſſ. 14,——5, P. per Cur. obiter, 2 Salk. 
bat, Paſch- 4 Ann. B. R. | 


(6. If feoffment be made to A. and his heirs, with warranty tw { 242 7 


lim and his heirs, and if it happen that he die without heir of his 5 Mod. 269. 


body, cites S. C. 


Rep. 78. | | 
in Caſe of judged a good tail; for where the percloſe flands with the premiſſes, 
4 as here, then it is well; for he does not cut off all heirs here, 


S. C mainder to the firſt ſon, and the heirs male of his bady, remainder 6 


252 Eſtate. 


body, that then it all remain to B. in fee, this is an eſtate tail in 
A. for the limitation of the remainder explains what heirs of A. 
are intended. M. 5 Ja. B. per Cur. adjudged between Matt 


and Il aſiſield.] 
Vent. 2:8. 7. Land was given to the huſband and wife, & uni hered: de 


— 5 corpore ſus legitime procreat & uni heredi ipſius heredis tantum, was 
8. P. ad- held a good eſtate tail. Le. 212, 213. cites 39 E. 3. 20. 

judged. ü 

2 And. 138. Anderſon cited 39 Aſſ. 33. to be agreed that a gift to a man and his wiſe, & uni 
hci de corpore ſuo, & uni hæredi ipſius hæredis, and ſo over, is neither tale nor fee. 


8. Gift to two men and a woman, and to the heirs of their bodies, 
this was ruled to be only an eſtate for life; per Coke Ch. J. 

3 Bulſt. 108. cites 44 E. 3. Fitzh. tit. Tail, pl. 13. 5 
. 8s to 4 man and two women ; and the heirs of their bodies; 
per Coke Ch. J. 3 Bulſt. 108. cites 44 E. 3. Fitzh. tit. Tail, 1 

I. 13. | | 

S. C. cited | 10. Formedon, the deed was dedi & conceſſi to R. S. and K. his 
— wife, and their heirs, and to the other heirs of the aforeſaid R. if the 
ie. -8. hears of the ſaid R. and K. iſſuing die without heirs, and was ad- 


but declares what heirs ſhall inherit. Br. Eſtates, pl. 62. cites 
H. 5. 6. | 
l I 5 But where the percl:ſe 15 repugnant to the premiſſes, as gift 
in fee habendum for life, then the percloſe is not good, but the fee 
ſtands, and the will of the donor is to be obſerved. Br. Ibid. 
12. If a man gives land to A. B. for term de auter vie, the re- 
mainder to the hers of his body begotten, yet he has not but for term 
de auter vie during the life of ceſty que vie; per Loddington; 
but it is ſaid, that it is not law. Br. Eſtates, pl. 76. cites 7 
. | | 
13. Gift to a man and his heirs females of his body is a good tail, 
Br. Deviſe, pl. 5. cites 9 H. 6. 23. 
14. Deviſe to A. for term of his life, and after his deceaſe 7» 
the men children of his body, and if the ſaid A. die without any 
man- child of his body, then the land ſhall remain to another, this 
is eſtate to the heirs male of his body. And. 43. 110. Hill. © 
Eliz. Anon. 
2 Lev. 223. 15. A. makes a conveyance to the uſe F himſelf for life, the re- 


judged ace : banks : | 
eorcingly the ſecond jon and the heirs male of his body, remainder ts every other 


for the heir male of the body of the ſaid A. and the heirs male of the body of 
rg 1 ſuch heir male as they ſhall be in priority of birth, and ſeniority of 
council for age. The fir/t and ſecond ſon die without iſſue ; the queſtion was, 
the plaintiff whether A, be become tenant in tail? Reſolved, that he is but 


lays, tht tenant for life. Freem. Rep. 462. pl. 630. Trin. 1678. Liſle . 


error was 5 
brought in Gray. 
Cam. Scacc. | | 
where on the firſt argument they inclined to affirm the judgment, but before any thing mote 
was done the writ abated by death ; aud that afterwaids a new ejectment was brought, but quid!“ , 
veal 


ea e. a 


2 Show. 6. S. C. the Court (abſente Twiſden) inclined to be of opinion that 


vent neſcis, 


A. it was but a tenancy for life; adjornatur.— Ray m. 278. S. C. argued by Pollexten for the 
- plaintiff in etror in Cam. Scacc. fed adjornatur. Ibid. 302. S. C. argued; ſed adjornatur. —Ibid. 
att 315. S. C. argued, but no judgment. -Pollexf. £32. to 592. S. C. argued, but ſays this judg- 
ment was affirmed by the opinion of the greater part of the judges and barons. 2 Jo. 114. 
de S. C. reports that it was adjudged in the Exchequer that it was an eſtate tail executed, and fo a 
| judgment given in B. R. was reverſed. Wms's Rep. go. in the Caſe of Legate v. Shewell. 
Was Tracy J. ſaid that it appeared by the record of this Cafe that the judgment of B. R. was affirmed in 
che Exchequer Chamber, though the reports differ in the matter. 
& uni 
(T. 2) By what Words, by Deed. [ 253 ] 
dies, | 
1. 9 By (Heir) in the Singular Number. 
dies; | LE: | RE 8 
Tail . JN aſſiſe the tenant made bar as heir in tail, and the deed Br. Tail, pl. 
. was, that the donor gave the ſame land to F. S. and Alice 
K. his | bis wife, and to one heir of his body lawfully begotten, and to one 
if the heir of the ſaid har only; and the tenant was fon of the baron 
SY and feme donees, and the opinion of all the juſtices was, that 
miſſes, it was a good tail. Br. Eſtates, pl. 38. cites 30 Aſſ. 20. 
here, 2. Limitation of eſtate 1 4. and ſuch heir of her body as ſhall be 
. living at her death, with a remainder over, for want of ſuch iſſue 
1 is an eſtate tail. 2 Vern. Rep. 324. pl. 304. Mich. 1695. 
as gif Richards v. Lady Bergavenny. | | | 
the fee | 
11d, | . . 
the re C33} Tal. 
or term | | | 
ington; By the Word Iſſue. 
cites 7 - 
1. A According to the cuſtom of a manor ſurrendered to Jo. 342. pl. 
ood tail, * the uſe of B. and C. ſon of B. and of the longeſt liver of 1. S. C. re- 
them, and for want of iſſue of the body of] C. lawfully begotten, 2 _ 
eceaſe 79 remainder ts the youngeſt ſon of J. S. C. had on! y an eſtate for life, give eſtate 
out an] and no eſtate tail by inplication, it being by conveyance, though tail by im- 
ther, this (as the book is) it might be perhaps an eſtate tail by will. Vaugh. qr ws 
Jill. » 264. cites Cro. C. 336. { 366. pl. 4. Trin. 10 Car. B on 
* 1 261. cites Cro. C. 336. L306. pl. 4. Trin. 10 Car. B. R.] Sea- ing an ex- 
good v. Hone. | | a prels eſtate 
fe the re- betore, but 
7 


ainder t it was expreſſed to ſhew the time of the commencement of the remainder to the youngeſt ſon of J. S. 
T) | | 


ory other | 
4 2. If a gift be to A. and his heirs if he have iſſue of his body, and 8. P. tho? 
eniority 0 if be die without heirs of his body the remainder to himſelf and — 3 
wY on was, his heirs, this is an eſtate tail; for here is an inheritance created, A. and his 
1 * is but and it is manifeſt he meant heirs of his body, & voluntas donato- beirs, fi 


8 Liſle v. ris in charta doni ſui manifeſte expreſſa de cætero obſervetur, and duo de 


3 : : ; : g f carne ſua 
this is a neceſſary implication; (ſo if a * gift be 2% A. & heredibus habuerit, 


ſuis ſi hœredes de carne ſua habuerit & ſi nullos hæredes de carne ſua for it ought 
ny thing mT babuerit, remainder to the donor, is an eſtate tail. Per Holt Ch. J. be ad- 
t, but qu thou gh 


= | Eſtate, 


jueges upon though not given to him and his heirs, _ 2 Saik. 621. pl.; 
. 2 Paſch. 4 Ann. B. R. in the 2d reſolution in Caſe of Idle v. Coke, 
ecy, 2 


the raerva- 


ton of the whole reverſion and the warranty explains the tail. Br. Eſtates, pl. 61. cites 37 AM. 1;. 


258] (T.4) Tail. By what Words; By Deed. 
To the Uſe of. 


Cro.C.2:0. 1. J ANDS given to baron and feme habend' ts baren and fem: 
. 11.5. C. to the w/e of baron and feme and the heirs of their bodies be- 


_— gotten, reſolved an eſtate tail. Jo. 253. pl. 3. Hill. 7 Car. B. R. 


Ibid. 244 Jenkins v. Young. 

i. 6. Hill. a 5 
2 B. R. Meredith v. Jones, S P. on error out of Wales, and judgment affirmed; for they 
conceived this limitation to the uſe of the grantees and their heirs to be a limitation of the land itſelt, 
it deing all to one perſon, and is as it it had been ſaid to them and the heirs of their bodies. 


Cro. C. 2. But lands given to J. S. for life to the uſe of D. and his heirs 
* = J. S. has but an eſtate for life; and when this determines the 
. C accord. uſe derived out of it is gone allo, But when the w/e is to the 


held accord- 1 * ; 
ang! y. ame party it is only limitation of the eſtate ; and to give land te 


Ibid. 245 A. and the heirs of his body, or ta A. to the uſe of himſelf and the 
1 heirs of his body is all one; and in both caſes it is eſtate tail; and 
Meredith v. ſo a judgment in Wales was affirmed, Jo. 253. pl. 3. Hill. 7 Car. 


— S. P. B R. Jenkins v. Young. 


y three 


juſtices; | . 5 1 ; 
for true it is as in D. 286. 2 & 3 Elis. when the eſtate is limited to one or two to the uſe of ethers 
and their heirs, the firſt eſtate is not enlarged by this implicatio”, and the uſe cannot paſs a greater 
eſtate. But in the principal caſe here when the grant and hahendum convey the eſtate aud the limi- 
taticn of the uſe is to the ſame perſon, this ſhews the intent of the parties and is a good limitation of 
the cttate ; for it is not an uſe divided from the eſtate, as where it is limited to a ſtranger, but the 


uſe and eſtate go together, and lo it is all one as if the limitation had been to them and the heirs ot 
their bodies. | 


3. But when the limitation is to tzwo habend to them to the uſe 


of the heirs of the bodies, this is no limitation of the uſe, nor is 
the uſe to be executed by the ſtatute ; but it 7s @ limitation of the 
eftate to them and the heirs of their bodies, remainder to the other 
and the heirs of the other, that the deed may be conſtrued accord- 
ing to the intent of him that made it; per 3 juſtices. Cro. C. 
231. pl. 11. Mich. 7 Car. B. R. in Cale of Jenkins v. Yourg- 
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A. 

67 „ and 
fully begat 
eoffor. | 
and, and 
uſtices (c 


Eſtate, 


(T. 5) Tail. 
Without the Word (Body) or (Of). 
5. LAND is given to baron and feme & heredibus de illis exeun- 


tibus, and no tail per judicium, becauſe it is not de cor- 


poribus. Br. Eſtates, pl. 86. cites Itinere Derby 3 E. 3. 
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But Br. Ef. 
tates, pl. 89. 
cites Trin. 
12 H. 4. 
and Fitzh. 


Brief, 488. contra, that land was given to]. S. and the heirs which he ſhould happen to have of his 


wife, and that this was awarded a good tail. 


2. In maintenance of the gift in a formedon, deed was ſhewn 
Sciant præſentes &c. dedi R. B. & K. uxori ejus & hered' 
gorum et aliis hered' ipſius R. fi dicti hæred' de difto R. & K. 


exeuntes obierint fine hered' de je; and by judgment of the Court 


thoſe /aſ? words make the firſt words an eſtate tail; for the ſtatute 
is, That the will of the donor {hall be obſerved in all things, and 


it is not repugnant to the premiſſes of the deed (hzred* eorum) but 


an explanation what heirs ſhall inherit, and therefore the plaintiff 
— by judgment. Br. Tail & Dones &c. pl. 12. cites 5 

40 

3. If land be given to one for life, the remainder to the heirs 
males of J. N. and to the heirs males of their bodies by gift or de- 
riſe, yet this is no tail, becauſe this word (body of F. V) is want - 
ing in the firſt remainder, and therefore the words ſubſequent will 
not ſerve to make it a tail, Br, Tail & Dones &c. pl. 3. cites 
9 H. 6. 23. Per Paſton. h 

4. It was agreed, that if land be given te a man and his heirs 
males or females, he has fee-ſimple, though he ſays further, and 
the heirs of the body of his heir begotten, Br. Deviſe, pl. 5. 
cites < H. 6. 23. : 

5. Note per Cur. that if a man deviſes land f one and his 
heirs males by his teſtament he has eſtate tail ratione favoris vo- 
luntatis, and orherw:/e it is upon a gift or feoffment, without ex- 
preſſmg the body. Br. Deviſe, pl. 1. cites 27 H. 8. 27. 

6. It is a certain rule in law that in every eſtate tail within 
tne ſtatute of W. 2. it muf? be limited either by expreſs words or 
words equipollent of what body the heir inheritable ſhall iſſue. 
Co. Litt. 27, b. And if it be not expreſſed it cannot be taken 
to be within the equity of the ſaid ftatute, ſo that if the gift be 
to one and his heirs females or males, the donee has fee-1imple. 
Litt. S. 31. 

15 A. made a feoffiment to the uſe of himſelf and his heirs of his 
bach, and for want of ſuch i/Jſue to GC. D. and his heirs males law- 
fully begotten, and for want of ſuch iſſue to the right heirs of A. the 
froffor. A. died without ifſue ; G. D. deviſed a rent out of the 
and, and afterwards died, having iſſue; it was the opinion of the 
Juſtices (abſente Popham) that it was an ate in ſee in G. D. 

5 : | although 


Br. Tail & Dones &c. pl. 43. cites S. C. 


L 


Cited per 
Holt Ch. J. 
Wms's Rep. 
77. in Caſe 
of Idle v. 
Coke. 


Mo. 424. 
I. 40 
8. Cal the 
juſtices 
agreed that 
it was a feee 
ſimple, and 
not an en- 


255 Z _ Cllafe, 


tail for want although it was by way of uſe, and that it could not be tail, 
of the W193 becauſe there was no body trom whom the heir male ſhould 


body men- COme. 

tioned in y. Twigg. 

the li mita- 20 f | 
tion of the uſe; and it is not like to a will of land. S. C. cited Litt. Rep, 296, 287. 
7 Rep. (41). 49. b. cites S. C. adjudged, that G. had a fee fimple, becauſe it was not limited 
of what body the heirs males ſhould be begotten ; but his intent was that ſinguli hæredes ſui maſculi 
ſhould inherit, which intent ſtands not with the rule of the law, and though rhe remainder is limited 
ever, which it cannot be upon a fee /imple, yet this cannot, contrary to the rule of the lau, make 
words of feesfimple to be converted inte an ate tail. S. C. cited by Richardſon Ch, ]. 
Litt. Rep. 347- thus, viz. A gift in tail to the uſe of A. the donor and his heirs males is a fee. 
fimple, but if it had been to the uſe of A. and the heirs males of A. it would be eſtate tail by reaſon 
of the word (de). Wrms's Rep. 79. Holt Ch. J. cites S. C. as a ſtrong caſe, and not to be 
anſwered, and that; it was adjudged a fee-ſimple for want of proper words to deſcribe of what body 
the iſſue ſhould be. That there is a difference between a limitation in the genitive, and one in the 
ablative cafe, as is held in Bere ford's Caſe ; for the word (de) is made uſe of in the ſtat. of Weſtm. 
2. And if an eſtate be limited to one and the heirs male of his body, it muſt be tranſlated de 
corpore ſuo; fo it it be ſaid of any one that he was born of ſuch a father, that, in Latin, would be 
 genitus de tali patre, and cates 1 Init. 20. b. and that in Abraham and Trigg's Caſe the limitation 
was in the genitive cafe, viz, ** and of his heirs males.“ 2 Salk. 622. in pl. 3. S. C. 


cited per Curiam. 


But (de) or 8. Theſe words (of hrs body) are not ſo ſtrictly required but 
33 „ that they may be expreſſed by words tantamount ; for the example 
neceſlary to put by the ſtatute of W. 2. hath not thoſe words de corpore, but 
make eſtate the words (hæredibus), viz. cum aliquis dat terram ſuam alicui 
256 ] vitro & ejus uxori & heredibus de iplis viro & mulicre procre— 


atis. Co. Litt. 20. b. 


Pow:s J. 


Was's Rep. 73 cites 5 H. 5. C. and 3 E. 3. 743. 


9. A. by leaſe and releaſe conveys 1 the uſe of himſelf for lif: 
without impeachment of waſte, then to the uſe of Ve heirs of 
the releaſor lawfully begotten, and to be begotten, and for want of 
ſuch iſſue Sc. is a good limitation to create an eſtate tail in the 
releaſor and the heirs of his body. Ch. Rep. 207. 13 Car. 1. 

fol. 571. Shelley v. Earsfielc. | 

$. c. cited 10. A. ſurrendered a copyhold to the uſe of B. and His wife, 

phat z and their heirs lawfully begotten, who were admitted accordingly, 

ar though the remainder to C. in fee. Newdigate conceived this to be a 

it be not fee-fimple, and not eſtate tail, becauſe it 75 not mentioned of iht 

— Loy, but in a will or an act of parliament it would be otherwiſe; 

whether any and VVarburton J. to the ſame intent. But Glyn Ch. J. ſaid that 

opinion the other point in the caſe was ſo apparent that he would not 


wa given deliver any opinion as to this; and the defendant (who claimed 
which s | i 85 
E. it as fec) had judgment. 2 Sid. 41. 735 74. Paſch. 1658. 
take, it Harrington v. Smith. | 
being there ” | | 
] vet he ſaid, that by the note which he had of that Caſe, it was then held to be 


as abridged here | 
Wins's Rep. 74. in Caſe of Idie v. Cook. 


_—_— Cro. E. 478. pl. 7. Trin. 38 Eliz. B. R. Abraham 


a ice-ſimpie. 


The worde 1 I. In a gift in tail it muſt be limited of what body the iſſue is 

(Lei to come, ſo as it may appear by expreſs words or ſomething 

wales) give | 2 , ; : 
tantamount or equivalent, and therefore a gift ts H. and his heirs 


2 fee, 
though by male, or to Il. and his heirs female is not an eſtate tail, becauſe it 
| : is 


teo8meut 


z 


Eſtate. 


is not ſaid nor does it appear of whoſe body they are to iſſue. to uſes, 
At common law this would not have been a fee conditional, and 3 be- 
the /tatute de donis does not create eſtates tail, but preſerves 5 ons 
them. A fee at common law was either abſolute or reſtrained. not differ 
Thoſe re/trained fees were either reſtrained as to duration, as a it !romother 


gift to A. and his heirs while ſuch a houſe flogd &c. which was a * 


baſe fee, or reſtrained as to what particular heirs, or of whoſe ſhall not 
bodies iſſuing ſhould inherit, which was a fee conditional, and is * oy 
by the ſtatute turned into an eſtate tail. Therefore this is a fee- ra; 
ſimple at common law, and is fo at this day; for there are words Cro. E.478. 
to create an eſtate of inheritance, but none to reſtrain that to ——_— v. 
ilue or heirs of the body of the party. 2 Salk. 621. pl. 3. Mean 
Paſch. 4 Ann. B. R. the 2d reſolution in Caſe of Idle v. Coke. 5s. C. 
12. So is an eſtate to hy/band and wife & heredibus de ipſis pro- 
creatis for (de ipſis) tantamount. 2 Salk. 621. pl. 3. Paſch. 4 
Ann. B. R. Idle v. Coke. | 
13. An eſtafe to one and his heirs males, without ſaying (of But in 2 
his body) is not an eſtate compriſed within the flat. IV. 2. de will it ines 


18. : ſtate tail, 
donis, and before the ſtatute there were no eſtates tail; but ſuch x,; whos 


eſtates were fee- ſimple conditional poſt prolem ſuſcitatam. L. P. law ſup- 
pP. 599. plies the 
| words (of 

his body) 

Hob. 32. in Caſe of Counden v. Clerk. 
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Co, Litt. 27. a. 


Tu. 
Without the Word (Begotten.) 


1 


I. IF proc reandis or quos procreaverit be uſed inſtead of procre- Sf. 1 
Doatis, yet the eſtate tail is good, and as procreatis thall ex- 75, n 
tend to the iſſues begotten afterwards, ſo procreandis ſhall to the Cafe of De- 
iſſue begotten before. Co. Litt. 20. b. . ah "_ 
. \ © QOOK _— 

S. P. in Caſe of a Settlement. 10 Mod. 397. Paſch. 4 Geo. f. in Cane. Slingſby w. — 
Chan. Prec. 490. Paſch. 1718. (ſeems to be S. C. by the name of) Hewet v. Ireland. 
C. Eq. R. 145. $. ©: —Wms's Rep. 426. S. C. 


2. If land be given to a man, and 2% his heirs male or female of 
is body, he has an eſtate in general tail in him. Co. Litt. 25. b. 
3. A. enfeoffs B. and C. in truft for himſeif and wife for life and 


the life of the /onge/? liver, then to the uſe of the herrs of the body 


Rn on the body of his ſaid wife. The wife had but eſtate for 
fe; A. had eſtate tail, and ir is all one as if it had been hære- 
dibus A. de corpore ſuo ſuper corpus &c. Hob. 24. pl. 112. 
Trin. 12 Jac, Skeat v. Oxenbridge. - | 
4. A. ſeiſed in fee enfeoffs B. habendum to B. and the heirs of Roll. Rep. 
his body, to the uſe of him and his hcirs and aſſigns, this is eſtate 8 
tal, Mo. 848. pl. 1152. Hill. 13 Jac, Carier v. Franklin. 


Franklin 


Eſtate. 


8. C. argued and adjourned. ——Thid. 384. pl. 6. S. C. asjadged.——3 Bulſt. 184. S. C. adjudged, 
cd. J. 400. pl. 9. S. C. the Court inclined that it was eſtate tail ; ſed adjornatur. | 
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5. A gift to A. and the heirs male of his body is an eſtate tail, 
2 Salk. 621. pl. 3. Paſch. 4 Ann. B. R. in the ſecond reſolution 
in Caſe of Idle v. Coke. | 


CF. 7} Tak 
By what Words by Deed. 


Words firſt limiting an Eſtate for Life. 
1. FINE of lands to A. B. to the uſe of C. and his wiſe fir 


their lives, and the life of longeſt liver; remainder 

after the deceaſe to the uſe of the executors of C. for ſix months, 

and then to the uſe of E. and F. his wife in tail; and for default 

of ſuch iſſue &c. or any wife of C. at the time of his deceaſe be 

enſcint then, after ſuch iſſue had, and after 5001. paid to G. or 

tendered and refuſed within the ſpace of fix months next after 

the birth of the iſſue of the ſaid C. that then the uſe of the {aid 

lands, immediately after the decaſe of C. and his wife, and after 

the ſix months ended, ſhall be to C. ande the heirs of his body; 

and for default of ſuch iſſue to the right heirs of C.— C. buries 

his wife and marries another, Quære what intereſt C. has in the 

lands before iſſue had by the ſecond wife, and before the ſix 

DL 258 J months paſſed? It ſeemed to Plowden and Dyer, that before the 

| performance of the contingent he has no longer eſtate than he 
has before. D. 314. a. 96: Trin. 14 Eliz. 

S. C. cited 2. A. conveyed land by fine to the uſe of himſelf for life, re- 

per Poliez- nainder to his fir fon and the heirs male of his body begotten &c. 


— and 10 his ſixth ſon, remainder to the right heir male of the ſaid A. 
that this 1 fo be begMen after the fixth ſon and of his heirs males; this was 
"nn '* held upon evidence to be only a contingent eftate, and not an eſ- 
12 tate tail in A. becauſe it was limited to particular perſons. Palm. 
mw _ 359. Mich. 20 Jac. B. R. Waker v. Snow. 


eſtate tail in the conuſor for the ſame reafon as in Arcuzn's Car; but it ſeems if it had been i” 
tbe plural number it had been otherwiſe, Pollexf. 583. 29 Car. 2. B. R. in Caſe of Liſle v. Grez- 


7 —4 3. Lands were conveyed to A. for life, remainder to truſtees 
=> lint | for gg years, remainder to the heirs of the body of A. this is an 


ingly. eſtate tail executed. Ld. Raym, Rep. 326. Hill. 9 W. 3. Bates 
| v. Bates. | | 

4. A. by marriage ſettlement after the limitations to his ſons 

in tail male limited the remainder to B. his brother for 755 ard 

after his deceaſe to the heirs male of his body hereafter to le begotten. 

Lord Chancellor held, that B. took eſtate in tail, and that the 


words (hereafter to be begotten) do not contine it to the iſſue 
| | : born 


ed like TW 


Ax 


* 

Words, 2 
words, VIZ. 
Words; an 


1 
3. if-} 


gives land 


Vox. 3 


Eſtate. 


born after, as procreatis & procreandis. Co. Litt. 20. and 24 E. 
3. 15. and this he ſaid was to prevent the great confuſion which 
would otherwiſe be in deſcents by letting in the younger before 
the elder &c. Sele Chan. Caſes in Lord Talbot's Time 31, 
32. Paſch. 1734. Hebbethwaite v. Cartwright. 


3 
1 
0 


(T. 8) Tail. By Words firſt limiting a Fee. 


1. J OTE if a man deviſes land 7 F. in fee, and if he dies 

| without heir that it ſhall remain to NM. in fee, this is a void 
remainder, becauſe it depends upon fee-fimple; Per Englefield 
J. to which it was not anſwered. Broke ſays tamen quære; 
but it is uſual to deviſe to a corporation to make an obit &c. and 
that if they do not make it, that it ſhall remain to another corpo- 
ration in fee- ſimple, and this admitted pro bono &c. Br. Deviſe, 
pl. 2. cites 19 H. 8. 8. 

2. Feoffment 20 the fir/t fn who ſhall have [ſue and to his heirs, 
and fer default of ſuch iſſue remainder over, is an eſtate tail. 
Mod. 26g. cites Litt. Rep. 344. { Mich. 6 Car. C. B.] in Beck's 
Caſe. | | 

3. Gift to A. and his heirs ſaving the reverſion is eſtate tail; 
per Richardſon Ch. J. Litt. Rep. 346. Mich. 6 Car. C. B. in 
Beck's Caſe. | | 

4. Feoffment in fee to A. and B. 0 the 1ſe of feoffor for life, For con- 
then to the uſe of D. and his heirs for ever, and for default of iſſue 8h. 
F the ſaid D. tothe uſe of right heirs of feoffor is an eſtate tail. ( th is) 
5 Mod. 269. Mich. 8 W. 3. Leigh v. Brace. | „ 
| cen Cn ſirus 


ed lite willy with reſpect to the intention of the party, and is not tied up to the ſtrict forms of con- 
veyancing at common law; per Cur. Carth. 34. S. C. and ſays that it was adjudged fo upon this 
very deed in B R. between Cook and Roberts. 2 Mad. ror. Lee v. Brace, S. C and Holt 
Ch. J. ſaid, that the words ** tor default of ifluc'* thew what heirs he intended as much as if he had 
faid to one and his heirs, viz. to the heirs of his body. ; Salk. 337. pl. 3. S. C. and per Holt 
Ch. J. the rule of law is »nly that an eſtate of inheritance cannot paſs without words of i heritance ; 
but there is no rule of iaw that words of inheritance may not be qualified or abridged by ſubſequent 
* words, and therefore D. has only eſtate tail, though it is by deed, it being in one ſentence ; for 
though the firſt words of the ſentence, viz. to D. and his heirs, make a tee-11mple, yet the {ubſequent 
words, via. and for want of iſſue of him” make an eſtate tail by qualifying and abridgirg the firfi 
words; and in creating entails voluntas donatoris eſt obſervanda. 
* 
[ 250 ] 


(T. 9) What Words will make Eſtate Tail in a 


Deed which will not in a Will. 


I, DEVISE to B. and his heirs males gives an eſtate tail in the 

land without the word body in favour of the will; con— 

| 5 upon a gift or feoffment. 
2 | 

3. If J. S. has iſſue a daughter who has iſſue a ſon, and A. 

Sives land to J. S. and his þeirs males of his body; this is no en- 

| | tail, 


Br. Eſtates, pl. 2. cites 27 H. 


TOLL... 


Eſtate. 


tail, becauſe the fon mult drive by a ſox , but otherwiſe it is in 
wills; per Doderidge J. Lat. 42. cites 28 H. 8. Deviſe 18. Br. 


Deviſe 32. 


What a Term for Years or a Fee 
Tail &c. 


I. EMISE to J. S. and his wife, and to the h:irs of their tw 
bodies for 13 years; per Clench J. (who only was in 
Court) it is but a leaſe for years, though livery was made ſecun- 
dum formam chartæ, and ſaid it was no hvery but only giving 
poſſeſſion, but would have it moved again when the other Juſtices 
came. Godh. 42. pl. 48. Mich. 28 & 29 Eliz. B. R. Anon. 
2. Demiſe fer 40 years to B. and his heirs, and make livery, it 
is but a leaſe for years; per Clench J. Godb. 32. pl. 48. Mich, 
28 & 29 Eliz. B. Anon. 47 


(T. 10) 


Cro. J. br, 3. A. had two ſons B. and C. and by his will devνE his lend t 
4 9 B. and the heirs males of his body for 500 years ; provided if B. er 


raitices hell any ſue male of his body jhould leaſe the ſame for more than 21 year! 


that C. had &c, then all the premiſſes for default of ſuch iſſue mate of the boa, f 


nor any IC- 
mainder, 
Put two 


juſtices held the heirs males of bis body lawfully begotten. 


B. »r 75 much as ſhould be fo leaſed &c. immediately upon every or ar; 
uch alienation, gift, or grant, Mall remain and come ts. C. and ts 


All the juſtices 


e iey ez agreed that this was an eſtate tail, and the limitation for years 
ods" pg void; for it was the apparent intention of the teſtator that it 
to the opi- ſhould be ſo for his heirs males; and if it ſhould be a term, 
non of the then by the deſcent of the franktenement to B. as ſoon as the 
three — a R 0 ; 
7 deviſor died, the term would be merzed in the ſame inſtant in 
Mo. 774. che : 7 - : cre 
S C. ſays which it commenced. Mo. 772. pl. 1067. Trin. 2 Jac. C. B. 
ait th Lovice v. Goddard. | 
judgment a | 
wat Alter- 


wards reverſed by all the juſtices in B. R. Mich, 3 Jac. in error brought there. Se}. Chas, 
Cafes 30. in the Duke of Norfolk's Caſe, Ld. Chan. Nottingham mentions it as an error of Ld. Coke 
in Leon. Levie's Caſe, where he ſays that if a term be deviſed to one and the heirs males of hi: 
body, it ſhall go to him or his execufors no longer than he has heirs males of his body; but Ld. Not- 
tinzham ſays it was reſolved otherwiſe in Caſe of LevincrTroryev, Asu, 11 Car. B. R. Roll's 
Abridoment tit. Deviſe 611. for theſe words are not a limitation of the time but an abſolute diſpo!:- 
ton of the term.— And ſee ſame opinion-of Ld. Coke's denied by Ld. Keeper Finch in Caie 
of Buzctsv. Buxcis in Canc. Paſch. 20 Car. 2. but it ſeems not rightly printed. 


L 260 (T. 11) Eſtate Tail. 
By Deed. 
By Concomitant Clauſes. 
Tutw. $14. 1. A Power to 3 a jornture does not neceſſarily exclude an 
w $325. 5.0 eſtate tail, or an intent to give it; becauſe tenant in tai! 


it wat argue 


without 


- 
their lit 
und the 
and for 
and his 7 
mainder 
ſolved, t 
tail exec 
then by 
wife bece 
tail, the 
mainder | 
nerged, b 
It Rep.“ 
3. Fat 
Covenants 
betrs of th, 
the marriz 
the baron 
the wife, a 


25 ts 


Eo 
„ CT 


ear? 
* 7 
ar; 
A ts 
ces 
ears 
at it 
erm, 
the 


nt in 


2 B. 


Chas. 
_ Coke 
of his 
J. Not- 

Roll's 
diſpon- 
in Cie 


ude an 
in tal! 
the ut 


and affirmed in Dom. Proc. 


and the heirs male of ſuch iſſus, and fo to the ſecond, third, fourth, &c. 


Eſtate. | . 260 


without diſcontinuing or barring the tail cannot make a jointure, ed that by 
and ſo this power has its uſe. 2 Salk. 679. pl. 6. Hill. 1 Ann. gd eng 
A 
B. R. Broughton v. Langley. tail is pre- 
| 3 | ſerved and 2 
zointure may be made without docking it, and that this anſwer is given to the ſame objection in the 
Caſc of King v. Melling by Hale Ch. J. adjudged accordingly, 


2. By the limitation F an ęſtate to F. S. for life without im- 9 Mod. 16r, 
peachment of waſle, and to the heirs male of his body by his in- 10 3 
tended wife, and to the heirs male of ſuch heirs male; Ld. C. of e 
Parker ſaid it could not be doubted but the intention was J. S. and the de- 
ſhould have an eſtate for life only, and the privilege of waſte 3 
would be to no purpoſe if he was to have an eſtate tail, which 1 3 
would of courſe have made him diſpunithable for waſte. Paſch. —10 Mod. 


1720, Wms's Rep. 631. Trevor v. Trevor. AW 
decreedin 


Chancery, 
Equ. Abr. 387. to 392. S. C. decreed in Canc. and affirmed in 


the Houle et Lords. 


CF. 12) Eſtate Tail. 


In whom. 


In reſpect of the Limitation, 


4 ] AND was given to baron and feme, and to the heirs which 

the baron ſhould beget of the body of the feme ; this was ad- 
judged ſpecial tail in both, and the heir ſhall make himſelf heir to 
both. Br. Tail and Dones &c. pl. 14. cites 21 E. 3. 43. 

2. A. covenants to ftand ſeiſed to the % of B. and his wife for Roll. Rea. 
their lives, and after their deaths to the uſe of their firſt que male 2 
and for default of ſuch iſſue, to the uſe of the heirs of the body of B. 
and his wife ; remainder to B. and the heirs male of his body; re- 
mainder to the uſe of the heirs of the body of B. and his wie; re- 
folved, that till iſſue had, B. and his wife were ſeiſed of an eſtate 
tail executed /ub modo, Viz. till the birth of the iſſue male, and 
then by operation of law the eſtates are divided, viz. B. and his 
wife become tenants for their lives, remainder to the iſſue male in 
tail, the remainder to the heirs male of B. and his wife, the re- 
mainder over &c. For the eſtate for their lives is not abſolutely 
merged, but with this implied limitation, till they have iſſue male, [ 261 J 
11 Rep. 80. Paſch. 13 Jac. Lewis Bowles's Cale. 

3. Father in conſideration of money and marriage of his ſon 
covenants to convey land to the uſe of baron and his wife, and the 
heirs of the body of the wife, to be begotten, and to his right heirs; 
the marriage is had, but the father dying before the conveyance 
the baron conveyed it accordingly. Adjudged an eftate tail in 
the wife, and but an eſtate for 12 in the baron, and yet an aliena- 

2 401 
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tion by baron and teme by fine is not a forfeiture within the 
ſtatute of 11 H. 7. becauſe of the baron's joining, and ſo not 
within the purview. Cro. J. 47 4+ pl. 7. Paſch. 16 Jac. B. R. 
Kirkman v. 'I homplon. 


(CU) Eſtate Tail. 


* what Words a Tail may be made * Impli- 


cation. 


ſ1]5 So mention be made in a deed of the heirs e the body of 
J. and after limits an gſtate to him and the heirs F J. 

afrrefad, this is a good tail. 42 E. 3. 5. b.) 
[2] 7. If a co -yhold be ſurrendered to the uſe of A. and B. his 


In, and the furoiver of them, and for defauit of iſſue of the bidy 


: of B. begotten, the land hall remain over to J. S. In this Caſe B. 
has but an eſtate for life, this being by act executed, and nt Þy 
:ll, becauſe there wants the word 1 r. 10 Car. B. R. 
adjudged per Cur. upon a 3 between Fengoad and Tone. 


Intratur Mich. 8 Car. Rot. 195. 


an higher eſtate to him by implication, though perhaps it might be further enlarged b implication 


4 devil. 


1 


w 4 * - 4 
4 


Jo. 342. pl. 1. S. C. adjudged. 


3. No eſtate tail even in a a deed can be raiſed by implication, 2 
Vern. 451. cites it as adjudged. Vaugh. 259. [ Lill. 20 & 21 
Car. 2. C. B.] in Caſe of Gardner v. Sheldon. 

4. Settlement to A. and the heirs male of his body, 2675 power 
of revecation; A. recites the ſettlement to be to him and his 
heirs male, (omitting. “ of his body” and revokes and limits by the 
new deed, to him and his heirs male, (omitting © of his body”) 

and ſubjects the new eſtate to a charge of 10001, it is an eſtate 
tail. 3 Lev. 213. Trin. 1 Jac. 2. C. B. Gilmore v. Harris. 


(C. 2) Tail altered. 


. (Ovenant to ſtand ſeiſed to the uſe of himſelf in tail, this 

alters his eſtate, becauſe there is conſideration of nature 

to advance his iſſue, and without alteration of eſtate in the father 

the iſſue cannot take; Arg. Mo. 310. pl. 455. Prin. 32 Eliz. 
in Englefield's Caſe, 

2. A. tenant in tail, remainder in tail to B, remainder in fee 


to A. A. covenants to and ſeiſed to the uſe of himſelf and his 
heirs 
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heirs till marriage, and after marriage to the ſe of himſelf * for 5. C. agrees 


E 2 
life, reminder te his to. Lid for life, with divers remainders in tail. by all the 
Jt a 1 Juitices, 
1 Adjudg red by the covenant to ſtand ſeiſed, during his liſe there is u tous 
” * wo 5 — ES «4 0, 5 144 
no alte ration or tne eſtate in the tenant in tail. Mo. 682. pl. a img 
FI 1 . * 4 Fo 2 fuch CO ve 
940. Trin. 44 Eiiz. Frechwater v. Rois. 5 
TR | - N 1 
of his eſtate, yet as to all ſtrangers h e remains tenant in tail, Mo. 693. pl. 91 GG hell 
that the covenant to ſtand fe ted makes no altera ion ot eſtate in the tenant in ta! . 
193. S. C. & S. P. agreed per Cur. - Mo. 22. p 1% Ry Eliz Anon. S. P. held by all ths 
juttices, —— Dil. 35. pi. 25, S. P,—— Cro. E. 279. pl. 8 Paich. 31 Eliz. Blithman v. Blithman 
S. P.. Ind. 291. pl. 299. 8. C. 2 Rep. 52. a. cites $. ©. Mo. 345. Cites S. C. 


S. C. cited and agreed per Cur. Crb. E. 471. pl. 24. 

* Though it ma be (ald that by fuck limitation he has made himſelf tenant for life, and fo th 
eſtate tail is 1 GuUIINE his lite, yet it has no effect thereon, but is abſolutely void as to that, 
being only-made ts ſupport Wwe iti, rt; ; Pe r Holt Ch. J. in delivering the opinion of the Court. 


11 Mod. 20. . Ann. B. R. Machil v. Clerk. 


— 
e* (4 


If tenant in tail covenants to {tand ſeiſed 29 the uſe of him- Cro. B. 


J. 
75 r life, remainder to bis fon, and after he levies a fine to ather 895, Pl. 

f Trin. 44 
his es to A. theſe laſt uſes are good againſt the fon ; for when he FIZ. i, whe 
ily had limited the uſe for his life, that was all that he mi. Zht law- Court at 
B. fully do, and it was no alteration of the eſtate of the covenantor; Nd, 

x Bedinghe!d's 
by for his wife ſhall be indawed; agreed by all the juſtices. Noy 46. Cale, S. C. 
R. Higham v. Bedingfield. S. P. 

: — — 
dds S. P. agreed by three juſtices. Cro. E. 47 T. pl. 24. Hill. 33 Eliz. B. R. in Stapleton's Caie,—— 

So if he ſuffers a recovery to other uſes, ſuch ether uſes were adjudged good, Farr, 18. Mackil e 
.Clerk. *: Salk. 619. S. C. 11 Mod. 19. S. C. 
8 The covenant does not alter the eſtate tail, and fo the recovery is good, becauſe by this covenant 
theſe uſes do. not take fed during the life of tenant in tail, u hich they mult do if they make an 
Iteration of the eſtate tail, or at leaſt there muſt be a polſivility of their taking e & dur, ng 
2 life, 11 Mod. 29. 5. C. 
22 4. Tenant in tail mates leaſe for life this deveſts the eſtate 
out of the donee, and the reverſion in fee out of _ donor, and 
ory veſts a new fee | in tenant in tail, Co. Litt. 297. b 

ua 5. Tenant in tail remainder in tail; tenant in qui levies a Jo. 479. 5 
wn fine with proclamations and afterwards fuff rs a common recovery; . oe 
Y ) this recovery docks the remainder, notwithſtanding the tail was jaw. no 

hay barred T the ſtatute of 4 H. 7. Roll. Rep. 223.1 pl. 31. Trin. ß 

13 Jac. B. R. Herbert v. Binian. e 
pl. 1148. 
Ililerdert v 
Bingham S. C. but 1 P. does not appear. Cro. J. 392. pl. 5. S. C. but S. P. does not ap- 
pear, 3 Bulſt. 134. 8. c but S. P'. does not appear, 
6. Judgment! in a recovery without execution does not alter the 2 Luvs. 

this eſtate, but in the interim, till executed, the tenant in tail conti- 33 
> nues ſeiſed in tail, and fo it deſcends to the iſſue, and the iſſue, till auen 
=" execution ſued, ſhall avoid all charges made by tenant in tall; recovery 13 
7 but after, when the recoveror ſues execution, then the charge foall e 

; be revived. Jo. 10. pl. 10. Mich, 8 Jac. C. B. Aubrey v. Lord entry er 

. Bridgwater. by habere 

tacias [e;ii- 
d his nam returned, the fir? eſtates are not altered. 2 Lev. 28. 31. Mich. 23 Car. 2. B. R. in Caſe 


heirs 


ot Hunsox v. BE:$0N, a common recovery was pleaded, bat exception was taken dee it was 
not pleaded that it was executed, without which the eſtate tail endures till it be barred by ſuing exe- 
U 3 ente, 
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cution, but this wat over-ruled ; for & no execution be ſued, then is the reevery to the uſe of bim 
againſt whom it was ſued fince no other appears. But the reporter makes a quzre of thiz reaſon, 
for before execution how can anyuſe of the recovery ariſc ? 


* 7, Tenant in tail, after feoffment made by him, may by recovery 
or fine, or warranty with aſſets, bar hrs 1/ſue z per three Juſtices, 
Jo: 81. Paſch. 1 Car. in Cam. Scacc. 


Godb. 300. 8. Tenant in tail mates feoffment ; Whether any right re- 
1 e nained in him was debated between the judges very ſtrongly, 
pl. 217. 


5 C. az but judgment was given (by the majority of one voice) for the 


judzed.— affirmative. Jo. 69. to 82. Paſch. 1 Car. in Cam. Scacc. Shef- 


Palm. 281. field v. Radcliff. 


. | | 
gued. | = 3 
Hob. 334. to 348. pl. 414. S. C. adjudged, Het. 152. 5. C. 2787 d.— er. 2858. 
pl. 21. S. C. 


Per Hale o. Tenant in tail accepts a fine ſur conuſance de droit come ces, 
_ P. and then ſuffers a recovery ; this acceptance of the fine makes 
A” eems 


75 de S C. no alteration of his eſtate ; per Cur. clearly. Vent. 257. Patch, 


Mod. 117. 26 Car. 2. B. R. Anon, 
pl. 17. # 
Green v. Proud. 


A. 


NT ny 


Fol. 840. (XJ) Bars of Eſtate Tail. 
Br. Fauxif er {Is IF a recovery be had again tenant in tail pon ttt; fow:d 
3 againſt him per pais, ſcilicet Ne dona bas, the iſſue is barred 
Ces C. for ever and has. no other remedy but attaint. 34 H. 6. 2. b. 
per Priſot.] | | | 
[2. But if the recovery be by default, or by other ſpecial mat- 
J ter, or the iſſue dees not go fe the title of the gift, the heir ma; 
citesS. C. faiſify every ſuch point, 34 H. 6. 2. b. per Priſot; but there 
Moyle ſaid, that recovery againſt tenant in tail ſhall bind the 
iſſue. ) | 

3. In writ of right the juſtices would not give judgment fun- 

becauſe the tenant was tenant in tail, for doubt of barring the 
iſſue in tail, and hence it ſeems that judgment final in writ of 
right again/? tenant in tail is a bar to the tail. Br. Tail & Dones 
& c. pl. 30. cites 3 H. 6. 55. 

4. Recovery upon voucher againſt tenant in tail is a bar by 
ee ai Treaſon of the recompence in value. Br. Tail & Dones &c. pi. 
act 32. cites 23 H. 8. | 
oi ritht | 
without 2 voucher is no bar of any gift in tail. Co, Litt, 373. a. 


Br. Fauxifer 
de Recove- 


A recovery 


5. A. has two ſons B. and C. by ſeveral venters, and lands are 
given to B. in tail, remainder 1 A. in tail. A. dies, B. levics a 
fine with proclamations and dies without iſſue; this is a bar to C. 

in formedon to the remainder, for though he could not have both 
the eſtates executed in him, yet he 1s inheritable to the remainder; 
| _ for 
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for if he had made fzofſinent with warranty this had been lineal, 
but otherwiſe it had been if the lands had been given 2% A. and the 
heirs male of his bady, though if A. had died and the fon made 
;coffment with warranty, this is collateral, for the ſoa is not in- 
heritable to the eſtate in remainder ; but otherwiſe it would be it 
the remainder had been to the right heirs of A. Nelw. 204. 
\ Caſes Rep. by Daliſon J.) pl. 3. 2 Eliz. Anon. 

0. If tenant in tail, the remainder over in fee cejſe, and the lord 
r-COVErS In a cefjavit, this ſhall not bar the eſtate tail; for the iſſue 
ſhall recover in a formedon. Co. Litt. 373. a. 

7. By 32 H. 8. 36. All fines after proclamations Sc. fhall bar 
c. yet it has been always held, if the iſſue in tail be remitted and 
{ciſed by force of the tail before the bar be compleated, i. e. before 
e proclamations arc paſſed, the iſſue is not bound; Arg. 1 Rep. 


95. b. Trin. 23 Eliz. in Shelly's Caſe. 


7 203 


C 204 J 
Reſolved 
that the 
fue in tail 
being heir 
and privy 
cannot by 


Hy claim fave the right of the eſtate tail deſcended to him, but the eſtate tail after the proclamations 


Mal de barred by the 4 H. 7. 24. and 32 H. 8. 3 Rep. 87. The Cale of Fines. 


8. Deviſe to A. during his /;fe, and after his death f the right 
aud next heirs of A. and to the heirs of his bady; this may be 
barred by feoffment of A. 2 And. 37. pl. 24. Trin. 38 Eliz. 
Baldwin v. Smith. 


in Chudleigh's Cafe.————In 2 Caſe of ſettlement by deed adjudged. 1 Rep. 135. 


leigh's Caſe. 


9. Tenant in tai the remainder in tail; the tenant in tail bar- 
gains and ſells the land * to A. and afterwards levies a fine to A. 
lur conuſance de droit come cco with warranty; this warranty 
made by the collateral anceſtor of him in remainder whoſe heir 
be is ſhall not bar him; for this remainder was not diſplaced ; 
it had been therw/- if the fine had been levied by the tenant in 
tail before the bargain and ſale, for it had been a diſcontinuance z 
but by the bargain and fale made as above the bargaoznee had a fee 
determimable upon the entry of the i e, and he in'remainder has his 
remainder open upon default of iſſue of the tenant in tail; the 
tenant in tall has paſ/ed all his tate; by the bargain and ſale he hz 
nothing more to pals but to extinguith the eſtate tail by way ©. 
releaſe, and to leave the remainder untouched. Jenk. 51. f 
97. Cites 10 Rep. 95. b. | Mich. 10 Jac.] Seymor's Cale. 

10. If diſcontinuee of tenant in tail levies a fine with e. 


trons, and five years paſs, and tenant dies, his iſſue ſhall have Ochs: 
hve years, for he is the firſt to whom the right accriucs after th. 


hne levied, for tenant in tail himſelf after his fine and proche 
mations has not any right; but if tenant in tail by d fivifted, 211d 
after the diſſciſor levies a fine with proclamations, and hve var, 


paſs, and after tenant in tail dies, there the ile in tail is barred ; 
for there, after the fine levied, the tenant in tail had rraht hi 
ſelf, fo as the iſſue in tail was not the firſt to whom the light a 
crued after the fine levied. Godb. zor. ol. 417. Paſch, 21 Ja 


»4 
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11. It tenant in tail accepts a fine with render ta another for 
years, this. Hall bar him, becauſe it works a diſcontinuance, but 
otherwiſe where it is for life; per Hutton J. Winch, 123. Hill. 
e. . | 

12. Feoffment to the uſe of A. for life, remainder to the uſe of 
his firſt, ſecond, third, and ether ſons in tail, remainder to the uſe 
of B. for life, remainder to the uſe of his firſt, ſecond, third, and 


ether ſons, in tail, a feoffment by A. before any fon born will ( 
deſtroy the remainder to his ſons. See 2 Roll. 119. Maereſme n 
(A) cites Mich. 24 Car. B. R. adjudged upon a ſpecial verdict, 4. 
Uvedale v. Uvedale. | . 

13 Deviſe that A. and B. and their heirs and aſſigns, and the - 
ſurvivor of them, ſhall ſtand ſeiſed in truſt to permit C. te zate the 5 
rents c. during his natural life, and after C's deceaſe to the uſe rf 2 


the heirs of the body of the ſald C. with power for truſtees to make 
a jointure on ſuch wife, C. ſhould marry; the uſe was executed 
in C. and a recovery by C. will bar, Lutw. 814. Irin. 12 W, v 

0 


3. Broughton v. Langley, . : Ct 
[ 265 J 14: Settlement on marriage to A. for 99 years if he live ſo long, ; 
remainder to truſtees to preſerve contingent remainders during 
A's life, remainder to the wife for life, remainaer to the heirs of the 
Lady of A. by the wife. A. and his eldeſt ſon with the heir of the 4 
ſurviving truſtee join in a fine and feofiment to B. and his heirs; bar 
the eldeſt ſon dyed without iſſue living A. Per Cowper C. though 318 
A, was living he was but bare tenant for gg years if &c. and the | 
eſtate tail veſted in the ſon in equity, but the legal eſtate in the SC. 
truſtees and their heirs during the life of A. and they are truſtees FOE. 
purely for the tenant in tail, and not to oppoſe him for thoſe that 
are to come after him, fo that /e fine and feaſfinent by the truſtees FE... 
and elit ſo: of A. with A. is a good bar, and the truſtee not 8 
guilty of breach of truſt, 2 Vern. 754. pl. 659. Mich. 1717. 1 
Elie v. Oſborn. | | bY | Elly. 
15. When final judgment in a writ of right is given againſt h 
donee in tail upon iiſue joined upon the meer right, it is as ſtrong raft 
againſt him as a fine with proclamations ; and the Court agreed, Po 
that after a year and day where final judgment is given the party 372 
is barred, and alſo that ſuch final judgment ſhall bar the iſſue in * 
tail. Godb. 239. pl. 330. Mich. 11 Jac. C. B. Piggot v. Piggot. mak 
Jrisnorule 10. A recovery will bar an eſtate tail without a fine, Ch. Rep. & bod 
hatin cal? 145. 15 Car. 1. fol. 709. Bales v. Proctor 8 rs 
wherea 45- 15 Car. 1 709 . and th 
recovery will 5 i the hy 
not bar the iſſue in tal! there a fine will not bar them. 2 Brownl. 138. Paſch, 1611. death 
17. Tenant in tail of 300 acres levies a fine of 100. It is no the ma 
bar of all or any part till electien made, and till then the lands re- "<p h 
main entailed; Arg. 2 Chan, Caſes 114. Mich, 2 Jac. 2. in ne pla 
Caſe of Hale v. Thomas. | | opinion 
: Of cannot 
recover 
entail i 
brother, 


Caſe of Ld. North Ch. J. v. Williams. i 
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(X. 2) Bars of Eſtate Tail in Truſt. 


I, TENANT in tail of a truſt may bar his iſſue by feoffment or 2 Vern. Rep. 


bargain and ſale. 2 Chan. Caſes 64. Trin. 33 Car. 2. in -— 


miſhoners 
Beverley y. 
Reverley. Vern. Rep. 14. North v. Way. 2 Vern, Rep. 345.5. P. Arg.— Deviſe or 
bargain and ſale not ſufficient, but it muſt be by decree; per Cowper K. 2 Vern. 5 2. Paſch. 17009. 
Legat v. Shewell and Weller, — For a truſt or equitable intereit is a creature of Chancery, and 
therefore diſpoſable by the rules of Chancery ; per Finch C. » Vern 350. in Caſe of Sale v. Free - 
land. —Wrms's Kep. 91. S. C. and there Ld. Cowper ſaid, that it was a doubt with him it 2 
deed only executed by ceſty que truſt in tail ſhould bar the remainder man, or even the iſſue, in 
regard a deed muy be made at a tavern or by ſurprize, whereas a recovery by him is a ſolemn and 


the plaintiff Harvey without ſuffering recovery. 


deliderate act. : 


2. Bare articles ſhall be a bar to an entail , an equity. 2 
Vern. 226. pl. 205. Paſch. 1691. Cites it as the Caſe of North v. 
Champernoon. - 


it was not material in regard there was no tenant to the precige. 
3. Truſtee joining with ceſty que truſt in tail in a ferffment will 


bar an eſtate tail in truſt ;. per Somers C. 2 Vern. 344. pl. 
318. Hill. 1697. Bowater v. Elly. 


8. C. cited Arg. 2 Vern. 704. in Caſe of White v. Thornburgh. 
aame of Allee v. Allee. Chan. Prec. 427. | 


4. Entail of a truſt 7s not within the ſtatute de donis, and ſo a 
fine or recovery not neceſſary, but is alienable by any other con- 
veyance made by him who has an eſtate of inheritance in the truſt; 
Arg. 2 Vern. 344. pl. 318. Hill. 1697. in Cafe of Bowater v. 
Elly. 7 | 

a Lands are deviſed to A. and B. and the heirs of the ſurvivor in 
truft to fell ; though the inheritance be in abeyance, yet the fruſ- 
tees by a fine may make a good title by eſtoppel. 3 Wms's Rep. 
372. Trin. 1735. Vick v. Edwards. 

6. By articles before marriage of the mortgagor's father and 
mother, it was agreed, that the wife's portion (being 15001.) Sp. 
be laid out in land by the truſtees in truft for the huſband and wife, 
and the heirs of their two bodies begotten without any remainder ov. 
the huſband dies, leaving a fon and a daughter ; and after his 
death the truſtees purchaſe lands, and declare the truſt according ta 
the marriage articles; afterwards the wife dies, and the ſon ſur- 
wives her, and mortgages theſe lands inter al” by leaſe and releaſe to 
Cowper C. of 
opinion, that the mortgagor being only tenant in tail in equity, 


cannot bar the entail in equity by leaſe and releaſe without fine or 


recovery, and that his ſiſter ſhall have the Jands by virtue of the 
entail in equity, notwithitanding the leaſe and releaſe of her 


brother, though it was inſiſted on by the plaintift's counſel, that 
2 | | an 


And ſays, 
though there 
was a reco- 
very in that 
caſe, yet 
Ibid. 


Chan. Prec, 
81. pl. 72. 
S. C. and 
held a good 
bar.- 


S. C. cited in S. C. by the 
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per Cur. obi- 
ter in Nevil's 
Caſe 
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p. ſhould have fee ſimple, and if he died his iſuꝭ ſhould 


_ Eſtate. 


an entail in equity may be barred by deed without fine or re- 
covery, and cited ſeveral caſes tp, that purpoſe ; but Cowper C. 
laid, he would not have it taken for a rule that an eſtate tail ii. 
equity may be barred by deed only, and faidz that in thoſe Caſes 
where it has been holden to be a bar, there were always ſome 
particular circumſtances to induce the Court to it, as refuſal by 


- 


truſtees to convey the legal eſtate to ceſty que truſt, et ſimilia. 


Patch. 1 Geo. in Canc. Harvey v. Parker. 


(I) Tail at Common Law. 
[How conſidered. ] 


Di. W HEN land was given fo one and the heirs of his bach, 
after i/ſue he had a fee, becauſe that now*®the condition 
was performed. 18 Aſſ. 8. 18 E. 3. 46.] 

2. At common law if a gift had been to a man and the heirs of 
his body, or the heirs males of his body, if he had 06 then /- 
hade mortdan- 
ce/ter ; for it was fee ſimple at common law; contra after the 
ſtatute Weſtm. 2. cap. 1. per Grene J. and Hulſe agreed-to the 
mortdanceſtor, and that after re had, he might alien; but if he 
died without iſſue, and did not alien, formedon in reverter lay, 
and by him heir collateral ſhould not have the mortdanceſtor, 

Br. Tail and Dones &c. pl. 19. cites 18 Aﬀ. 5. 
3. A man gave land in tail, and after he granted the rever/:51 
to a flranger, and the tenant in tail attorned. Jenney ſaid, this 


is a void grant and a void attornment ; for poſt prolem ſuſcita- 


tam habet poteſtatem alienandi, which was a conditional fee 
ſimple at the common law, and the ſame law ſtill; for nothing 
is reſtrained but the alienation ; but per Cateſby, becauſe the alie- 
nation is reſtrained it is included that he has ſuch ſpecial eftate that 
he cannot alien, which is an eſtate tail, quod Littleton and Choke J. 
conceſſerunt, et hoc probatur, for if he, viz. the donor, gives in 
tail, the remainder over in fee to J. S. there the donee has eſtate 
tail, and he in remainder has the fee ſimple, and if the firſt eſtate 
was fee the remainder was void ; for no remainder can depend 
upon the fee ſimple ; and upon gift in tail, if the donor diſſeiſes the 
donee, and makes a ferffment, and donee re-enters, the feoffee has ile 


| fee, and ſo it is proved that the donor has the reverſion in him. 


Per Brian J. before the ſlatute of Weſtm. 2. the donee fp, not 
have had fee, though he had iſſue ; for if he had iſſue and died, and 
after the iſſue had died without iſſue, no alienation being made, 
the donor might have entered, and not the heir collateral, and 
ſuch matter 18 E. 3. in aſſiſe. And the juſtices held, that it a 


man give land in tail, the donor may grant the reverſion by fine, 
and the King donor may grant it by his letters patents, and the 


reverſion 


com-; 
iſlue; 
ſcende 
tion n 
herited 
of the 
9. 1 
the hei, 
and die 
commo 
but of / 


Litt; 10 


IO. 


donor as 
Litt, 2 2 
; 1 I, 


reverſion ſhall paſs without attornment. Br. Tail and Dones, 

pl. 28. cites 12 E. 4. 2, 3. 7 | | 
4. At common law the tenant in tail Hall have fee, therefore Br. Ti! and 

this remains now, and therefore tenant in tail who dies ſeiſed dies 3 _ 

ſeiſed in fee; for the ſtatute of eim. 2. cap. I. reſtrains nothing B. C. 

but the alienation, and that the z//ue ſhall have formedon where at 

common law he ſhould have no remedy ; per Townſend. But per 

Kirton, Fairfax, Huſſey, and by all the Court, and by all the 

ſerjeants, after this ſtatute the tenant in tail ſhall not have but 

fee tail and not fee ſimple; for by the /latute the donor retains the 

fre ſimple, and two tee ſimples cannot be of one and the ſame 

land; and allo there is a tenure between the donce and the donor for 

the reverfizn, as it is ſaid elſewhere and therfore there is fee in 

the donor, and the donor holds the reverſion of the lord as before the 

zift, as appears 4 II. 6. 19. and the donor may give or forfeit this 

fee ſimple; quod nota. Br. Eſtates, pl. 40. cites 5 H. 7. 14. 


2 5. Tenant in fee tail is by force of the flatute of Meſim. 2. cap. 
3 1. for before the ſaid ſtatute all inheritances were fee ſimple, (as well 
conditional or qualified as abſolute, to diſtinguiſh them from eſ- 
1 tates in tail ſince the ſtatute) for all the gifts which are ſpecified 
bs in the ſame ſtatute were fee ſimple conditional at common law, 
. 45 appears by the rehearſal of che ſtatute. Litt. S. 13. 
he 6. The cauſe of the mating the ſtatute of Weſtm. 2. was to pre- 
the ferve the inheritance in the blood of them to whom the gift was 
F he made. Co. Litt. 19. a. | 
lays 7. Before the ſtatute rf dinis &c. if land had been given to a 
Sor. man, and the heirs males of his body, the having iſſue female had 
deen no performance of the condition; but if he had iſſue male 
Irfan and died, and the iſſue male had inherited, yet had he not had a 
this fee ſimple abſolute ; for if he had died without iſſue male the 
(cita- | donor thould have entered as in his reverter. Co. Litt. 19. a. 
fee 8. By having iſſue the condition was performed for three pur- 
VIEW poles, viz. 1. To alien. 2. To forfeit: 3. To charge with rent, 
on * common &c. But the courſe of deſcent was not altered by having 
„ that iſue; for if the donee had iſſue, and died, and the land had de- 
ake }. icended to his iſſue, yet if that iſſue had died (without any aliena- 
ves in tion made) without iſſue, his co/{ateral heir ſhould not have in- 
eſtate herited, becauſe he was nt within the form of the gift, viz. heit 
hate of the body of the donee. Co. Litt. 19. a. REES 
Jepend 9. If land had been given at the common law % a man and 
iſes the tbe heirs females os his body, and he had iſſue a ſon and a daughter, 
has the and died, the daughter ſhould have inherited this fee ſimple at 
in bim. common law, for the /tatute de donis &c. creates. no ęſlate tail 
10d not 2 of ſuch an e ſtate as was fee ſimple at common law. Co. 
and itt. 19. 2, | | 
* 10. Before the ftatute Weſtm. - 2. the donee had holden of the [ 268 5 
ral, and donor as of his perſon, and now of him as of his reverſion. Co. 5 
i Litt. 23. a. 3 | 
by fine, il . Whoſocver ſhall be to inherit by force of a gift in tail 
and the | made 


verſion 


P. cit. 
E. 2. 


19 
Fornedon 


Gr. 20 E. 1. 


Form rdon 


6 . Pl. C 


Sten in Ld. 


RBerkicy's 
Caſe. 


7 Kep. 35. 2. 


Eſtate. 


made to the heirs male mult convey his de cent wholly by the heirs 


males. Litt. S. 24. 

12. It is a certain rule in law, that in every eſtate in tail with— 
in the ſaid ſtatute it mu/7 be limited either by expreſs words or 65 
words equipollent of what body the heir inheritable ſhall iſſue, 


Co. Litt. 27. b. 


(Z) By whom it might be Docked. 


| (I. J* baron and feme were fſerjed to them and the hcirs of their 


bedies, the baron alone after iflue could not have docked 


it; but the iſſue after his death ſhould have a ch in vita. 24 E. 
3. 45. Co. Litt. 19. | 


2. A fine levied by tenant in tail, remainder ts him in fee with 
proclamations is an extinguiſhment of the eſtate tail, as much 


E. to all intents as if tenant in tail had died without WW: - for 


otherwiſe the cognizee muit have two diſtinct eſtates in tre. viz, 


A Baſe fee determinable upon the death of the tenant in tal 


ol iſſue, and alſo an abſolute fee, which is very abſurd, and 


therefore the greater fee which is abſolute ſhall merge Or bo | 


up the baſe fee, and be conſolidated into one entire eſtate, Re- 


ſolved per Cur. and to prove this the caſes in the margin“ 


were cited. Carth. 258. Hill. 4 W. & M. in B. R. Sim— 


monds v. Cudmore. 


(A. a) At what Time it might be Docked. 
[ And How. 


LI. AFTER ue the donee might bar the iſlie by aliena'inn 
7 H. 4. 40. pl. 6. 18 E. 3. 56. b. Admitted by iſlue. 
Co. Ln. 19. 
« After ://ue he might bar the iſſue by forfeiture for felony o or 
reaſon, 7 H. 4. 46. pl. 6. Co. Lit. 19.] 
Wi bane e at common law had alicned before iſſue and after 
2 ſe «this alienation ſhould bind him, becaule he claims a tice. 
C0. Litt. 19.] 

4. But in this caſe if the iſſue dies without iſſue this enen 
* : as bind the donor, but he may re-enter, b=cauſe at the time 
of the alienation he had no power to bar the poſſibility of the 
. Co. Litt. 19.) 


Same Cafes out of Fitzh. cited in a nota. And ſays, Nota bene, theſe rules yet hold 


place in cafe of grant of an annuity to one and the heirs male of his body, and to all other inherit 


ances which are not within tt ze Natute de donis conditionalibus. 
. bs King before the flatute of 1 1 had 
mane a 2 25 te a men and ts the heirs of his body begotten, the Gonee 
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poſt prolem ſuſcitatam might have aliened as well ſas] in the 
Caſe of a common perſon. Co. Litt. 19. a. b. 

6. But if the donee had n9 iſſue, and before the ſtatute had aliened 9 Rep. 132. 
with warranty, and died, and the warranty had dejcended upon the 8 3 pet 
King, this ſhould not have bound the King of his reverſion with- 8 
out aſſets; but otherwiſe it was in the Cafe of a common perſon. not bar the 


5 re verſion of 
Co. Litt. 19. b. the King 
| though it 
be with collateral warranty, unleſs aſſets deſcend, fo as the King might have plenary ſatisfaction and 
recompence ; for without warranty and recompence it is not ſuch compleat alienation, the alienor 
not having a compleat eſtate to as to bar the King of his reverſion. | 


7. Of the other ſide, if lands had been given to the King, and to 1 Rep. 44. 
the heirs of his body, he could not before iſſue have aliened in fee, b. cites Pt. 
but only to have barred his iſſue as a common perſon might have 1A —_— 
done, but not to have barred the reverſion, for that ſhould have ſey's Cafe, 
deen a wrong in the Caſe of a ſubject, and the King's prerogative S. P. 
cannot alter this Caſe, nor make it greater than the donor gave 
unto him; and it is a maxim in law, That the King can do no 


wrong. Co. Litt. 19. b. 


(B. a) Frank-marriage. 


How it may be created. 


II. IT may be created without ded, 39 H. 6. 30. b.] 


[2. It may be created by this word frank-marriage, without 
werds heirs of the body Sc. 20 H. ©. 36. b.] 


By what Words. 


C3. If a man gives land with his couſin in frank- marriage, render- * Br. Frank. 


ing rent, this reſervation is void, becauſe it cannot ſtand with the 1 
pl. 3. Cites 


eſtate to render any rent before the 475 degree paſſed, and ſo good S. C. dhe 
frank-marriage, * 4 H. 6. 22. Contra + 26. All. 66. adjudged, a reſervation 
reat and ſervice of chivalry reſerved. | is contrai) 


to the na- 


L | : ture of the 
tenure ; Per Martin J. quod non negatur. Br. Reſervation, pl. 13. cites S. C. —S, P. this 


is a taile and not frank- marriage, by reaſon of the refervation. Br. Frank- marriage. pl. 9. cites the 
old Book of Tenures. But Brooke ſays, Ideo quære, becauſe the pleas 3 and 5. [cited here ] are con- 
trary, and ſays that it ſeems no taile, becauſe the word (hcirs) is wanting, and where land is given 
in frank- marriage with à man and a woman who is not couſin to the donor, this is only an eſtate for 
life, for it is not within the maxim, and therefore it ſeems that the maxim makes this to be an eſtate 
6 inheritance in this caſe. 

1 Ibid. pl. 5. cites S. C. & S. P. by Kitchen that it is void till the gth degree is paſt 3 but it is 
not expreſsly adjudged. — Br. Reſervation, pl. 32. cites S. C. 


| (4. If gift be in frank-marriage to the baron and feme haben- 
dum to them and their heirs in fee the frank-marriage (5 aeſtrayed, 
and they have eſtate in fee, Demurrer, 10 H. 6, 16. 
| | 5. Land 


. 
Wy 
4 
-KI 

5 

bo 
"#*” 

8 
, 


Eſtate, 


5. Land was given 1% J. N. and to the cozin of the donor in 
Frank-marriage, habendum to them and the heirs, and yet a good 
trank- marriage. Br. Frank-marriage, pl. 7. cites 13 E. 1, And 

Brooke ſays, that this was the ſame year in which the ſtatute of 
the tayle was made, cites Fitzh. Formedon 63. 
{ 270] 6. A man gave in trank-marriage to the donee and his feme, and 
their heirs, and to whomfoever he would aſſign it, and yet it was a- 
warded frank-marriage, and the reverſion remained in donor, 
Br. Eſtates, pl. 70. cites 13 E. 1. and Fitzh. Formedon 63. 

7. If lands be given in frank-marriage unto a man with the 
kinfweman of the donor of the whole blood, by theſe words ( frank- 
marriage) they have an eſtate in ſpecial tail if they intermarry, 
and if in ſuch caſe the h»/band dies, and the . ſame donor gives more 

lands in frank-merriage unte a ſecend huſband of the ſame ꝛbeman, 
\ this is a good frank- marriage. Perk. S. 236. 

8. And a gift in frank-marriage made after the marriage is 
good, and yet ſome have ſaid the contrary, and their reaſon is, 
Becauſe that the gift in frank-marriage ought to be made for ad- 
vancement of the kinſwoman of the donor by marriage, and 


therefore ſuch a gift made after the marriage cannot be intended 


to that purpoſe ; againſt which it may be ſaid, that ſuch a decd 
made to ſuch perſon after the marriage between them may be the 
cauſe of the marriage, as well as if ſuch a gift had been made to 
them before the marriage. Perk. S. 237. cites H. 4 E. 3. 8. 
9. Land was given to the huſband and wife in frank-marriage, 
| intra annos nubiles, and afterwards they are diverced; the wife has 
Ei fruCKe - . - * . 
mf ge, an eſtate in tail. Godb. 19. Arg. cites 19 Aſſ. 
and atter the : ; 
marriaze folemnized between the donees, the donees are divorced at the ſuit of the huſband, in this 
caſe the woman ſhall hold the whole land, and the huſband ſhall have none of it. But if ſuch a di- 
vorce be in other gifts in ſpecial tail by exprefs words, yet they ſhall hold the land ſo given jointly, 


duri g their ves Kc. Perk. S. 235. cites 12 Aſſ. p. 22. S. P. And if the divorce be 
cauſa ptæcontractus the woman ſhall enjoy the whole land, becauſe ſhe was the cauſe of the gift, 


Co. Litt. 22. a. in principio. 


dn ater 
ſach git. 


10. Note, that at common law before the ſtatute de donis con- 
ditionalibus Weſtm. 1. frank- marriage was fre-ſimple conditional, 
and the donee poſt prolem ſuſcitatam had power to alien it. Er. 
Frank-marriage, pl. 8. cites 30 E. 3. and Fitzh, Formedon 66. 

11. Where gift is made in frank-marriage, there after the 400 
degree the iſſues ſhall hold of the donor as the donor held over, 
per Finchden. Quod non negatur. Br. Tenures, pl. 8. cites 


45 E. 3. 20. | 
don the demandant counted of a gift in frank- 


Br. Eſtates, 12. In forme 

pr . © marriage, and the tenant pleaded that ne dona pas modo & forma, 
2 1b git and at niſi prius the demandant gave a deed in evidence, by which 
a rank the donor gave to J. S. in liberum maritagium with A. his ſiſter 
Nen e to have to them and their heirs for ever, and whether this was 
eee Finchden ſaid, that where a gift 


to ther and frank- marriage was the doubt. 
is made to baron and feme in frank- marriage habendum to them 


telt heirs 
and the heirs of the baron, this is an eſtate tail, and fee-ſimple, 


tor ever 18 

not iran Ke : a . k =—_— 
marriage; and the fee ſhall take effect after the tail determined; but et” 
he 


contre ct 
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5 geld e contra, and that they have fee by the gift, quod Mowbrey gift _ 
50 conceſſit, becauſe the donees mall hold of the lord paramount tem 484 
nd and not of the donor; and afterwards Finchden agreed with their heirs, 
* them that it is not frank- marriage; but Brooke ſays, Quære, quia there it is 


non adjudicatur; but by Finchden where a gift is made in tail i in put 
ſetlion, and 


1 habendum to them and their heirs, there it is a good tail in fee in re- 
poſſeſſion and fee in remainder. Br. Frank-marriage, pl. 1. mainder. 


3 5 Br. Eſtates, 

. cites 45 E. 3. 19. +, os 
| 22 

19, 25.— 9 Rep. 14. a, cites S. C. ſays judgment was given againſt the demandant, 


becauſe a fee-ſimple and not an eſtate tail paſſed by the deed. — 10 Rep. 117. b. 118. a. Cites 
S. C. and obſerves that Fitah. Tail 14. ſays, that the gift was adjudzed a fee-ſimple and not frank- 
marriage; and that Statham in abridging the cafe tit. Tail, fays it was adjudged that it was an 
tate in frank- marriage, and Brooke (as here in the principal calc )-ſays, Quzre, quia non adj udica- 
tur. S. C. cited Godb. 19. 


13. If a man gives in frant- marriage rendering 10s. rent, L 271 } 
isis a tail and no frank- marriage by reaſon of the reſervation, 
tor frank-marriage ſhall be frank, till the 4th degree be paſſed. 
Br. Eftates, pl. 77. | 
14. But per Martin Juſtice the reſervation is void, and it is a 
good frank-marriage, for the gift ſhall be taken moſt ſtrong 
againſt the donor, and alſo it ſeems that it cannot be tail, for it 
wants this word heirs. Br. Eſtates, pl. 77. cites 4 H. 6. 22. 
15. Land cannot be given in frank-marriage with a man who is Co.Litt. ar. 


I h . 4 8 thi als 
; cc:7/;n to the donor, but it ought to be with a man who is his = NE: : 
riage, couſin, Br. Frank- marriage, pl. 10. cites it as ſaid for law in See pl. 22. 
fe has time of H. 8. 


ib. A gift in frant- marriage the remainder to 5. M in foe is 
not frank-marriage; for warranty and acquittal are incident to 


ne trank-marriage by reaſon of the reverſion in the donor, which 
jointly» cannot be where the donor gives the remainder in fee to a ſtran- 
Ares be zer upon the ſame gift. Br. Frank-marriage, pl. 11. ſays that 
N this was ſaid for law in the time of H. 8. 
17. If a man gives in frank-marriage with ene who is net his 

s con- couſin, this is only for term of life, for it is a maxim that ſhe 
tional, ought to be his couſin. Br. Eſtates, pl. 79. | 
de. 16. J. H. gave lands in frank-marriage to one W. by theſe Godb. 18. 
166. words, viz. Dedi & conceſſi Sc. Fohanm White in liberum mari- 8 1 
the 4th tagium Johanuæ filie mee, (in the dative caſe) whereas the words accordingly, ® 
d over, of frank-marriage are in the ablative caſe, as (cum Joanna filia — Ne. f 
8. cites mea, ) habendum dictæ Johannz White, & hæredibus in perpe— 4 

tuum tenendum de capitalibus dominis feodi, with warranty to as adjudgee. 
\ frank- the huſband and his heirs; the Court held the fame good; but 
forma, i afterwards it was adjudged to be no frank-marriage nor gift in 
y which tail, but a fee-ſimple. And the juſtices faid that the ancient 
his ſiſter books were, that where it took not effect as a frank- marriage it 
chis was ſhould bz in eſpecial tail, yet thoſe at this time are not law; but 


ere a gift they agreed that though this at one time took effect as frank- 

to them I marriage, yet by matter ex poſt Acto may be made an eſtate tail. 

e- ſimple, I Ow. 26. 25 Eliz. Webbe v. Potter. 

it Rove | = 19, 5 E. 
held 
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Eſtate. 


19. 5 F. 3. Robert gave the reverſion of lands which Agnes 


his wife did hold for her life to Stephen Delamore habendum poſt 
mortem dictæ Agnetis in liberum maritagium cum Joanna filia 
ejuſdem Roberti, it is adjudged that it is a good eſtate tail, 
wherein three things are to be obſerved, fiſt. That Joan the 
daughter took with her huſband an eſtate in eſpecial tail, albeit 


ſhe were named, but under a (cum) viz, cum Joanna &c. 2dly, 


That (cum) doth come after habendum, for it is but all one 
ſentence. 3dly, That theſe words (in liberum maritagium) do 
create an eſtate of inheritance in eſpecial tail, as Littleton ſays, 
Le donee ad un inheritance per reaſon de ceux parols &c. 
albeit the gift is made of the land to the man with his daughter 
&c. yet is the gift good to them both in eſpecial tail. Co, Litt, 
21. 4. 

20. If lands be given by theſe words (in frank-marriage) ac- 
cording to the rules of the law, then do the words create an eſ- 
tate of inheritance in ſpecial tail; for the conſideration of mar- 
riage is in that caſe more favoured in law than any other con- 
ſideration. But though the gift be in the words, yet if it be 


not conſonant to the rules of the law in other things requiſite 


thereunto, there they create but an citate for lie, Co. Litt. 
21. b. 5 
21. Four things are incident to a frank- marriage. Firſt, 


That it be given for confederation of marriage either to a man with 


E 232 ] 


a woman, Or as ſome have held, tz a woman with a man; for in 6 
E. 3. 33. in Piers de Saltmarſh's Cate, a man gave land to his 
{on in frank-marriage, and Fitzh. N. B. 172. taketh the law ſo 
alſo. And 7 E. 4. 12. per Moyle againſt a new opinion in 
temps H. 8. Br. tit. Frank-marriage, the former books being 
not remembered, Secondly, That the woman or man that is the 
cauſe of the gift be of the blood of the donor, but it may be made 
as well after marriage as before, and it may be made with a 
widow &c. "Thirdly, If the gift be made of ſuch a thing as 


lieth in tenure, that the donees hold of the donor at the time of the 


eſtate in frank-marriage made. A rent ſervice may be given in 
frank- marriage becauſe it may be holden. And ſo may a rent- 
charge or rent-ſeck, as Fitzh. N. B holds, and it appears in our 
books that a common was granted in frank- marriage. Fourthly, 
That the domees ſhall hold freely of the donor till the fourth degree be 
pat. And therefore if land be given to a woman, with a fon of 
che donor in frank- marriage, there paſſeth an inheritance ; but it 
the donee that is the cauſe of the gift be not of the blood of the 
donor, then there paſſeth but an eſtate for life if livery be made. 
Co. Litt. 21. b. 


(B. a, 2} : 
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Hall 
degt 
deg! 
CItCs 


I. ] 


body 2 
tail in 
30 E. 

2. 
as 
their b1 
any ef 
30 E. 
/ 


the uſe 
fon. A 


both Pz 


intent ( 
meaniny 
VOI 


Eſtate. 27 
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poſt - 
fia (B. a. 2) Frank-Marriage, 
tail, | Z Ig 
the Privileges and Pleadings. 
beit | | | 
ly, 7. FOrmedon ſhall be Quo dedit in liberum maritagium; per Fr. Franks 
_ Hank. though the four degrees be paſſed, and the heir ſhall marriage, 
) do vouch, and have writ of meſne as before the fourth degree ; but 3 — 
ſays, Hull and Culpepper contra, therefore quære. Br. Formedon, 
Kc. pl. 27. cls 1 I. 4. 0. | 
ter 2. If land is given in frank- marriage, and the fourth degree is 
Litt. paſſed, and he makes mention of the franb- marriage, the writ ſha!! 
abate ; for he ought to have writ and count upon a general gift, and 
ac not upon the frank- marriage; for this is determined after the 
n eſ- fourth degree, quod juſticiarii conceſſerunt in treſpaſs upon the 
r caſe. Br. Formedon, pl. 41. cites 21 H. 7. 
con- 3. Note that the third heir in frank-marriage ſhall de fommgæ 
it be and ſervices and not before. Br. Frank-marriage, pl. 6. cites 15 
unite H. 3. And Brooke cites 6 H. 3. accordingly, and that before they 
Litt. Hall do fealty only, but there by Littleton in his book, the fourth 
degree ſhall be paſſed firſt, and the third heir is the very fourth 
Firſt, degree; for the donees who are not heirs are the very firſt degree, 
with cites Fitzh. Droit 60. | 
in 6 5 8 
o his — innmms, 
aw ſo ON . Fol, $41. 
on in (C. a) Tail Special. wad 
ein 
N 0 By what Words. 
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vith a {By Decd.] 
ng 48 
of the [I. IF land be given te the baren and fome, and to the heirs of 
en in their two bodies, and if the baron dies without heir of the 
rent- bedy of the feme, the remainder to a ftranger, this is a ſpecial 
n our tail in the wife, inaſmuch as it was expreſsly limited to her before. © 273 J 
irthly, 30 E. 3. 18. b.) 
gree be 2. But if land be given to the baren and his heirs of the body of 
ſon of his wife begotten, and if the baron and feme die without heirs of 
but it their bodies, the remainder to another, yet it ſeems the wife has not 
of the any eſtate by implication againſt the expreſs limitation before. 
made. 30 E. 3. 18. b.) 
3. A. levies a fine to the / of himſelf for liſe, then to his fon 
for life, then to the uſe of the interned wife for life, remainder to 
the uſe of the heirs to be begotten upon the body of the wife by the 
Jon. Adjudged, that the word heirs ſhall be applied to heirs of 
both parties, and that where the word are plain, and ſhew the 
intent of the father, they ſhall not be 3 to any other 
© ,y meaning. Sty. 325, Paſch. 1652. Goſſage v. Taylor, 
. a. 2) | Vor. X. FO x . , (D. a) 


Eſtate. 


(D. a) Tail at Common Law. 


Deſcent. [To whom. ] 


Ex: [ 
1 # 1 . 1 . a * y 
ile pl. 16 heirs males of his body, the heirs collateral, who were not of 


cCites I C E f 
the body of the donee, ſhall never inherit, though the donee 
had iſſue. before his death. 18 E. 3. 46. 18 Aff. 58. Co. 
Litt. 19.] 
Fith. O2. If land had been given fe one and his heirs males of his bod 
Tail, 81.10, and afterwards he had iſſue a male and a female, and after the mate 
eites S. C. * pa . "oo > : * _ Rs R 
5 Rev. 26. dies, the female ſhall inherit the land.“ 18 E. 3. 46. 18 Aff. 38. 


2. inprin- Contra Co. Litt. 19. | 
per Cur. obiter. 


3. If nd had been given before the flatute to baron and fine, 
and the heirs of their two bodies, and they have iſſue, and the fene 
dies, and the baron takes another wife, the iſſue, which by poſſibi- 
lity he may have by her, ſhall inherit the land, 8 Rep. 36. a. 
Trin. 29 Eliz. C. B. per Cur. obiter, | 


"TE. a) Tas 
Deſcent of it, 


by pw | [Is IF an eſtate be given to one for life, remainder to the right 
-rifwold ?s; . 1 I 05 72 po a : 
Caf: | heirs of the body of J. S. it the tail attaches upon the 
And. 2.pl.4. 2 5 , 4 11 _ , - . 
Creſwold's ſecond brother ſhall not have the land by force of the tail, becauſe 
Caſe, S. C. ldeſt was parchaj: D.4&5M 6 

Was parchaſor. D. 4 & a, 150. 
2 Audged the e ef | 7 0 4 51 5 J 


trat this : : : 
remainder to the right heirs males &c. did not make eſtate tail, nor give any other eſtate, but war 


vol d. S. C. cited by Hobart Ch. J. Hob. zo. Mod. 2:58. S. C. cited per Cur. and 
agreed that at common law a man could not make his right heir a purchaſor without parting with the 
whole fee, but that by way of uſe he might, aid that Gretwold's Cale in Dyer 1s of an eitate Exe- 
cuted. S. C. cited 2 Mod. 209. 211» 


C2. In the Caſe of Littleton of a gift to the fon and the heirs of 
the body of the father, it ſeems the ſeco d brother ſhall not inherit 
the tail, D. 4 & 5 Ma. 156. 25. Quære. ] 


L 274 ] 


When the 
donee died þ, 1; iſſue a daughter who has iſſue a ſon, the ſon ſhall not have the 


os land; for the deviſe does not extend further than to ſettle the 

of his body, eſtate, and not to direct the deſcent, 9 H. 6. 23. b. * 11 H. 6. 

ar:d the : b. | 

daughter 1. 1 

who was | | ; R ; : 

the beit to the fee ſimple entered and aliened, and none was then in eſſe who could claim 25 heir 
t in 


„ale of the body of the donor, it was held by the beſt opinion, that he who is born alter, and no 


(ile 


F lands at common law had been given ro ore aud Vit 


deſt ſon of J. 8. and he enters after the death of the leſſee, th: 


[3. If deviſe be to one and the heirs males of his body, if don't : 
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el: when the remainder falls, ſhall not have it. Br. Deviſe, pl. 5: cites 9 H. 6. 23.— 
eate the daughter had died, leaving iſſue a ſon, in the lite ot a donee her father, and then the donee 
had dled, Paſton held, that the fon ſhould have the land upon ſuch limitation by deviſe, though he 
mould not upon ſuch lin itation by deed. Ibid. 5. P. of ſuch gifr, tor there the lands ſhall 
revert to the donor, and the ton ot the daugliter ſhall not have it, but otherwiſe in a deviſe. Br. D. 
viſe, pl. 29. cites 20 H. 8. | | 

* Br, Deviſe, pl. 32. cites S. C. that the ſon of the daughter ſhall have the land; but contra in 
erat by ſuch words; per Babington. 


4. A gift ta MH. and to the heirs of her deceaſed hushand an her 
ts. dy begotten, (ſhe having a jon and a daughter by him) gives her a 
ſtate for life, and the ſon a ſtate in tail; and if the fon dies with— 
out iſſue, his litter thall recover per formam dont, and name her- 
{elf ſiſter and heir to him in the writ, becauſe ſhe can have no 
other, and yet the land did not properly deſcend from him ; but 
ſne takes as he himſelf did, as heir of the body of A. But in the 
ſame caſe, if the heirs of the body of the husbond had been named 
after the habend”, they had taken nothing; for they could not 
take a preſent eſtate in poilzon, becauſe not named before the 
habend. nor by way of a remainder, becauſe there is no mention 
of any eſtate but only of ſuch which is to take effect preſently, 
Hawk. Co. Litt. 37. 

5. A ſon's daughter cannot take by a limitation to the heirs 
female of the body of the father, becauſe ſhe mutt derive all by 
females; per Wright K. 2 Vern. 409. Hill. 1700. Johnſon v. 
Northley. 


(F. a) What Charge made by Tenant in Tail 
| ſhall bind the Iſſue. 


Fs IF tenant in tail acinnuledge a tenure of the Ring by eſtop- E oppel 
pel, yet the iſſue ſhall avoid it by the ſtatute nec per factiu (I Fl. 1. 

&r, 2 4 | OW 

[2. If tenant in tail charge the land the iſſue may defeat it. 
PE.3. 1 

3. If tenant in tail grants ev rd to another, this is void by 
his death. 38 E. 3. 23. b. J 

4. If tenant in tail acknowledges a ſlatute or recognizance, pf 8 
upon which the land tailed is extended, the iſſue after his death Cw, u 
may ouſt him. 38 E. 3. 23. b. 18. b. admitted by iſſue * 38 * Br. Ee 


A! 1 7 Cong able, 
\. 5. adjudged. | 1 
| . — gr. Recognizance, pl. 7, cites S, C. 


5. If tenant in tai! grants the veſture of his wood and dies, the 2981 
*7 ke 5 4 
zrantee cannot cut the wood after. Contra 38 E. 2: 3d] 
(6. If tenant in tail forfeits the double value of the marriage and 
JJ 8 . - . * . . 
des, the lord ſhall retain the land till it be levied againſt the illue. 


H. 4. 5. b.] 


7. In aſſiſe, tenant in tail granted a rent-charge and died; the & © eitel 


Patch. 15 


ue entred and enfecſſed N. and retook late &c, and yet it was Plz. Pl. C. 
> © awarded 


* 2 IE a 


27% | Eſtate. 


i I 
4:5. 2. by awarded that the charge was determined; for by the entry of the 
| WES Cat heir all was extir;&?. Br. Charge, pl. 20. cites 14 Aſſ. 3. | 

& Smithy, 8. Neverthelr]s it was ſaid, that execution upon a flatute merchan: 
, made by tenant in tail was executed again/t the feoffoe of the i ſu- 
Counts in tail; quære; for it ſeems that the land was diſcharged in the 
Gad hands of the iftue by reafon of the tail, and once diſcharged it is 
$144 ke well for ever. But quære if the purchaſor ſhall have advantage of 
A 


we the tail; quire; for it ſeems all one. Br. Charge, pl. 20. cites 
"a n; but I'4 All. Jo 
Bro nlevw and 


th difallowed the Caſe of 9 E. 3. where it is adjudged, that where tenant in tail was bound in 


a *F:tute merchant and died and the iſſue entered into the land and aliened, that the land ſhall be 
chatged; for the remitter diſcharges the execution as well as the rent charge; and by them there is a 


verficy, where the thing may be to the benefit of the iſſue in tail, and where to his charge. 
he Book of Aff. 3. cites ® 19 E. 3. 5. &c. and Hill. 14 E. z. tit. Charge 1c. 


® Fitzh, tit. Reſceit, pl. 112. cites S. C. 


— . 


9. A. deviſed land. t B. in tail, remainder t2 C. in fee upon can- 
dition that B. grant a rent to F. S. and adjudged that he in re- 
mainder ſhall be charged with this rent after the eſtate tail ended; 
per Jones J. Lat. 138. in Caſe of Daniel v. Upley, cites 34 E. 
83 7. | 

10. Grant of tenant in tail ta Hall without impeachment of wa 
with aſſets deſcended, is no bar againſt the iſſue in tail; for the 
/tatute of Ghuceſter dees not ſpeak but of warranty and aſſets, and 

the ſtatute of Helm. 2. cap. 1. mentions quod non habeat poteſta- 
tem alienandi, yet this is intended of all things which may turn 1! 
diſmberitance of the iſſue, and that leaſe for years, charge, ſtatute- 
merchant, recognizance &c. made by tenant in tail, ſhall be 
avoided by his iſſue after his death; and per Belk. if the tenant 
in tail leaſes for years and dies, and aſſets is deſcended, if th: 
ſue cus the termar he ſhall have writ of covenant, and ſhall re- 


cover his term; but Skip. and Thorpe contra, and that he ſhal! 


not recover but his damages. Br. Lail and Dones &c. pl. 13. 


E. 3. 23. 

11. A man „ide a rent grants it to J. S. in tail, and after 
the grantor releaſes to the prantee and his heirs, (for it was ancien 
rent) by which the grantor had tail in poſſeſſion and fee in fe— 
verſion, and the grantee grartt all his eſtate in the rent to MU. &. 
and dies; the grant is determined, for his eſtate is that which 
he had in poſſeſſion, which is only tail; quiere. Br. Grants, pl. 

* 159. cites 43 All. p. 8. 

Fail ard 12. If the iſſue in tail or trnarnt in tail (upon whom J. N. 
Dc, might lawfully enter becauſe the tail was Ly deſeaſible title) charge! 
. 4.13, Je land to him whote entry is lawful 10 have a releaſe of all his 
right, this charge ſhall bind the iſſue in tail and his heirs and al 
others, per opinionem Curiæ, quod nota, Br. Tail and Doncs, 

pl. 6. cites 44 E. 3. 22. | . 
36 Rep.43. 13. If donec in tail makes feeffment in fee, in rei veritate the 
„de, Conce has neither jus in re, nor ad rem, and yet the dener may 
4 — cingulſb his rent by releaſs er confirmation made tg him. 3 Rep, 
2 | | 29.9 
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aſſiſe of rent. Hill. 14 E. 3. Br. Bar, pl. 27. cites 21 


Eſtate. 3 


- 


29. b. in Caſe of Butler v. Baker, the reporter in a nota there FRE 
S P. in C 


cites it as agreed 14 H. 4. 38. a. b. 1 H. 5. tit. Grants 43. bo wg 
v. Ratc'itte, 

Hobart Ch. J. ſaid, that the ſtatue W. 2. ſays, that tenant in tail by his feoffment non hab e 
poteſtatem alienandi, therefore he cannot pals the Tight; and he who has not e malie, 
padet potrftutem reti ned.. 2. 7 z. in 5, C. — 8. P. Hob. 336. in S. C. but th re he * Tails 


this remaluing right, which he 1 not parted withal, and could not make another's, ſummum © 
er 2M fu in tall. 
11 


14. The donee, aſter a fesffment by him made in fee remains S PF E. 
benannt as to the donor, and he mult neceffarily avow for his rent Walkne. 85 


upon the donec ; for he caunet av 9 the diſcontinuee, the re- ham", Cale, 


ver ſion to 3 the rent is incident not being diveſted out of per Saness 
him by the diſcontinuance. 3 Rep. 30. a. in a nota of the re- Ch. B. ci. 
* + - 4 3” 5s 
porter, in Caſe of Butler v. Baker. Tre bony's 
Caſe. | 
Mob. 337. S. P. by Hobart Ch. J. in Caſe of Sheffie! v. Ratcliffe, cites 48 E. But whe nfo: wer 
the te whe tin tail ſuffers a recovery, or levies a fine at this day the avowry, tog ber wit h the right or 


cntail, wilt Teaſe. —It was 6 b:\ected, Godb. 202. Arg. in Cate of Sheffield v. Ratcliffe, that b 3 
tbe tenant in tail remained tenant to the avowry of the donor, therefore ſome right coated in 
im of the old eſtate; but it was anſwered, Arg. that the matter of the avowry does not arite out of 
tlie right or intereſt which a man has in the land, but out of the privity, and cites ; E. 4. 3. 48 E. 
2. 8. b. 20 H. 6.9. 14 H. 4. 38. b. 2 [but is miſprinted for 3] Rep: 20. a. Godb. 314. S. P. 
Arg. S. Cro. C. 428. pl. 19. Mich. 11 Car. in the Exchequer, in Caſe of Stone v. Newmaen, 
it was agreed, that in ſuch Cute the privity of eſtate remains between the donor and donee, aud cannot 
be transfe rred over, which is the reaſon that the donor may avow upon him for his rent, and mall . 
be competled to alter his avowry, and cites 48 E. 3.8. 5 E. 4. 4. 4 H. 4. 22. [N. B. The Bo 

lat cited in © ro. C. and thoſe cited in Godb. are not all alike, therefore vide.) Co, Liit. 269. 
4. S. P. ſays it was fo retolved. Trin. 18 Eliz. C. B. in Sir Thomas Wiat's Cate. 


19. If tenant in tail grants a rent-charge and dies, and the ue 
pays the rent, this ſhall. not bind him; for grant of tenant in tail 
15 determined by his death, and a thing determined is void, and 
a thing void or determined cannot he made good by payment, 
but muſt have a new creation; per Yelverton. Br. Bar, pl. 27. 
cites 21 H. 6. 24. 

16. So where tenant in tail di/continues and retakes in tail, 
rendring to the ſecond donor 101. rent and dies, the e pays the 
rent, it does not bind him, for he was remitted before, and by 
this the rent was determined, and therefore void as above, per 
Yelverton ; which Newton affirmed, and theſe are _— in 

O. 24. 

17. If tenant in tail cs trees and dies before they are cut, and * Br, Con- 

the "_ enters, the bargainee ſhall not have the trees. Pl. C, 


Cl tes 1 ©. 
427. b. in Caſe of Smith v. Stapleton, cites * 18 E. 4. 6. re 

don and 
Cate ſby. 11 Rep. cc. 2. S. C. cited per Cur. in Liford's Caſe.— — Br. Contract, pl. 17. Cites 11 
H. 4. 23. ES Waite, pl. 67. cites 11 H. 4. 32. that Hill faid, that ſuch fale was colour- 


able to be avoided by the iſſue in tail, but did not ſay precitely that he might avoid it. But lone 
cites + 27 H. 8. 8. that the grant is good though the trees are cut after the grantor's death, 

t Br. Tail, pl. 1. cites S. C. accordingly. Br. Treſpaſ:, pl. 2. cites S. C. accordingly an} ſave, 
quod non fuit dedictum. ——Þr. Contract, pl.2. cites S. C. accordingly by Fitzherbert and Sh 
——-Poph. 194. Arg. in the Caſe of Sacheverel v. Dale, cites S. C. and 16 E. 4. that the ven, 
Fannot cut after the vendor tenant in tail's death, | but ſeems miſprinted. J———Perk. 8. 58 © often 
18 E. 4. that grantee cannot cut after ſuch grantor's death, but S. 59. ſays, it the grant had been »t 
corn growing it might be ſevercd after his death, and cites 10 E. 4. 2 .—Hardr. 96. pl. 2. Patch. 
i657. in the Exchequer, Roberts v. Koberts, a contract was made in the life of the plaintiff *'s ma- 


ther who was tenant in tail, tor purchaſe of timber growing on the land. The mother died. 
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— 1 Ellate. 


The daughter, her heir an infant, brought a bill by guardian againſt her father, tenant by the courteſy 
and her guardian, and, the purchaſor, to ſtay waſte by ſelling it, and the Court held that che contract 
made nothing in the Caſe, and an injunction to ſtaꝶ w alte was continued. 


The power 
ot [cating 
given by the 


18. Tenant in tail, the remainder over, leaſes for years rendrin; 7 
rent, and dies withent ue, and he in remainder accepts the rent. 


£2 this ſhall not bind him, the reaſon ſeems to be, becauſe when the 


II. S. binds tail is determined all that is compriſed within it is determined, 
* and ſo the leaſe void, and he in remainder does not claim by the 
Br. Acceptance, pl. 19. cites 1 E. 6. 


iſſue, and 


not the re- leſſor. 
Mmalnder or | | 

== 7 reverſion, but where an expreſs power is given to the tenant in tail to make leaſes, in 
U A ſuch caſe leaſes made in purſuance thereof will bind the remainder or reverſion as well as 
t. 
12 


he re per Northey Arg. Wms's Rep. 144. and admitted by Ld, Harcourt, Ibid. 145. ſaying that 


power of leaſing is more ben eficial than that given to tenant in tail by ſtatute. Paſch. 1711, 
Cate of Bale v. Coleman. | : 

. the gran father was t-nant for life, remainder tail 65 

5 715 for 8 le :ed a „ INC to J. 8. 6D 5 


veyances 1 Il. R. Upon a bill in equity by \V. R. againſt C. 
the ſon and heir of B. ae grandſon of A. it was reſolved by Phe 
Ld. Keeper, afifted by Ld. Ch. J. Hobart, that W. R. could 
have no relief in Chancery, becaufe tenant in tail is difabled by 
ſtatute to bar his —m untefs by ſuch means as the laws and 


ſtatutes have allowed. Hob. 203. pl. 256. Cavendiſh v. 
Worſley, - 

Ter. 41. 20. Tenant for life entred into a VFatute and died and a ſct. 

S. Cees {Tued againſt his heir who was iflue in tail, and the cliff 7. re- 


J. bur Wind turned ſcire fect &c. and upon this execution was had without 
zubi- any pie ea pleaded by the heir. Adjudged per tot. Cur. that the 


iſſue in ta 171 ſhall be bound by this execution, and has no remedy 


Naym. ICs : 
e C. {| either by amen, e or aud. quer. nor any other way, 
— 0 ! C p * 
WW n unleis againſt the ſheriff if he had made a falſe return of the ſcire 
7 * = 

s fect. Adjudged per tot. Cur. Sid. 54. Mich. 13 Car. 2. Day v. 
\ 1 — 
2 F. cr 

Tu iſden for. the piai: lt ; & acjornatur ; but afterwards I demen it was given for the plain 

t the heir. — Windham J. tought the r 1. igh t fallify thi ery in an action ol a mo! 
hich nature, though not in this action of e ectment drought aga! ft him, becauſe this js of a more baſe 


I, 0 e, At 1 Iing 10 6 Rep. t errer” 8 . ife by but Twit Jon 1 doubt 1 it he could falſi fy in any aCtio: 1 
by reaſon it i; a term only. Sid. 55. S. C. 


(G. a) What Charges made by Tenant in Tail 
ſhall bind the Iſſue. 


Br. barg, LT. IF tenant in tail grauts a rent ts him who has right to the land 
3 for a reieaje of his right, this ſhall bind the illue, becauſe 
. 3. 21, | 
wed the iſluc has advanta, ge by the relcaſe. 44 E. 3. Oda. Lund. 
22. Pl. 3 436. b.) 


; 

4 

22 

Pr. ed 
P* 
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1. 6. ci es | 
. > 4 Th; 4 pl 37. C1 125 20 E. 4. 17. S. P. Fitzh. Charge, pl. 7 cites S. ch 
Rep. 94. b.! 96. b 5. P. cites S. C.— 5. C. cited 10 Rep., 37. b.— 2 brownl, 67. cites 5. C. 
— e. 
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I, C. cited 2 Bulſt, 43. Co. Litt, 343. b. S. P.———S. P. as to a feme that has title of 
dower out of the land. And. 289. pl. 296. Paſch. 34 Eliz. by two jultices, 


$64 
% 


2. So if the rent be granted by a tenant in tail fe Vim who pre- = Charze, 
tends title to the land, this ſhall bind iſſue. 8 H. 6. 23. ] = FP. 8 
22. Where 

there is a quzre for title in action where the entry is not congeable.— & that the difference i; 

this, where the act of the anceſtor is apparently miſchievous to the iſſue, it becomes abſolutely vo: 4 

by his death; where it is apparently bencticial it is abſolutely good and binding for ever; where it 

is indifferent, and doubtful whether it will be of profit or los, there it is neither valid nor void, but 
only voidable at election; Arg. Show. 374. Paſch. 4 W. & NM. 


C3. If a man deviſe land to J. S. and his heirs, upon condition Wo * 
that he ſhail grant a rent in fee to Fo 2 and that if J. S. the „ 
donee dies without iſſue, that the land ſpall remain toa * ſtranger; the land 
and dies, and F. S. grants the rent accordingly, and dies; this ws limited 

1 . * . . . to remain 
grant ſhall bind the iſſue, becauſe this was not againſt the will of ,, J. P. and 
the teſtator, but agreeable to his will, and this was granted for chat J. P. 
the preſervation of all the eſtate ; for if this had not been done 27422 tne 


the condition had been broken; and the donee does not make L 278 ] 


this grant merely by force of his intereſt, but alſo by force of an toaſtranger. 
authority given by the deviſor; and ſome ſay, that the donee is Poph. 137. 
ſeiſed in fee till the rent granted, and after is tenant in tail by Seu, 

; a D. A . . 
this deviſe, inaſmuch as this doth not limit a tail at firſt but a agreed. 
fee. Mich. 15 Ja. B. R. per tot. Cur. between Dutton and S. C. cited 


Mod. 267 
cghHam. 5 
Ing ham.) ——Noy 80. 


S. P. per Cur. obiter cites 10 H. 7. 20. 


J. So if a deviſe be to another in tail, upon condition that he Cro. Jac. 


, | ; a 3 . 275 $54 
Hall grant a rent in fee, and he does it accordingly, and dies, his Pay Mk 


iſſue ſhall hold it charged with the rent for the cauſe aforeſaid; S. C. agreed 


for this is mixed with the authority of the deviſor. Mich. 15 Ja. — Mod. 


B. R. per Cur. between Dutton and Ingham.) 


5. Awoman tenant in tail matgs a leaſe for years, and afterwards Dal. 65. 
takes huſband and dies; the huſband being tenant by the curteſy ſur- 5 Eliz 8. p. 
renders to the iſſue. The Court held that the /e ſhall avoid the and ſeems to 


- : | be S. C. 
leaſe. Mo. 8. pl. 30. Paſch. 1 E. 6. Anon. | | de 

e contra, that the iſſue ſhall not avoid the leaſe, during the life of the tenant by the curteſy; becauſe 
ſo long he ſhould be ſaid to be in of that eſtate. + Le. 200. pl. 321. in time of Eliz. Anon. 
S. P. and ſeems to be S. C. held accordingly. —Ow. 33. Paſch. 6 Eliz. C. B. Powtrell's Caſe, S. P. 
and ſeems to he S. C. and the Court held that the iſſue could not avoid the leaſe during the life of 
tne tenant by the curteſy; for the tenant is a purchaſor, 


6. The iſſue in tail ſhall never avoid things done by their an- _ oy % 
ceſtor, but ſuch as are or may be to their diſadvantage ; arg. . 
Pl. C. 426. b. Paſch. 15 Eliz. in Caſe of Smith v. Stapleton. 
7. Tenant in tail by letters patents of the King ſurrendered his 
patents, and cancels them, and à vacat is made of the inrollment 
the iſſue ſhall be bound by it ; for no other perſon at this time of 
cancelling hath intereſt ; per Manwood Ch. B. 3 Le. 165. pl. 
| X A 217. 


1 4 * 6 
8 2 
» v 9 * wa 1 —_— on . 
e 3 N 
* S r N n * 


8 Ektlate. 
217. Mich. 29 Eliz. in the Exchequer. The Maſter and Chap- 


lains of the Savoy's s Caſe. 
8. If tenant in tail afſigns a rent out of the land to 4 Woman 
that is intitied to dower thereof, not exceeding the yearly value of her 


dower, and dies, this ſhall bind his iſſue; reſolved by two judges, 


And. 287, 288. pl. 296. Paſch. 34 Eliz. Bickley v. Bickley. 

9. 1 enant in tail grants rent in fee to begin from the time ot 
Vis death ; afterwards he ſuffers a recovery; ſome hold that this 
rent charges this land for ever; arg. 2 And. 11. in pl. 6. 

10. Tenant in tail makes ferffiment rendering rent, and dies, 
the. iſſue accepts he rent, he cannot during his life have a forme- 
don ; arg. Roll. Rep. 153. Faſch.: 3 . 

11. Tenant in tail has a prver to make a leaſe for 89 years, if 
three per ons live fo lang, and reſerving the. eld rent, due and pay- 


able yearly, and he mafes a grant in reverſion for years, and 


whether that be _ 8 no was the queſtion, there being a leaj: 
Vr life 11 Paſſeffier ; the ſecond leaſe was for 89 years, if three 
live fo hg for he mc in law, the Court held the leaſe 
good, but for want of an averment of the life &c. the plea was not 
good. Brownl. 173. Hill. 19 Jac. Oabel v. Perrot. 


Chan. Caſes 12. Tenant in tail mortgeges without fine, and in the mortgage 


5 * a | is 2 covenant for further aſſurance, the iſſue is not bound in equity 
2 ce pe 

ane to make it. Lev. 238. Paſch. 20 Car. 2. B. K. in Canc. Jen— 
Matter of kins v. Keymis. 

r. 0 R iS 

held that the mortgagee could not be relieved in equity. Nevertheleſs at the plaintiff 's impor- 


ity he giretted a caſe to de made, but atrerwards he diſmifled the bill. Chan. 


* 
Lia 43% 


U 279 2 Rep. 275. S. C. and the Court diſmitjed the bill. 


3 Chan. 13. There was an entail in equity but not in law, by means of a 
ge e marriage agreement and portion. I he queſtion was, Whether 


: the iſſue ſhall be bound by the agreement of his der without a 
en- nne? Chan. Caſes 234. Mich. 26 Car. 2. Norcliff v. Worſley. 


made according to the covenant. Fin. Rep. 128. S. C. but S. P. does 5 not ful! y appear. 


14. Tenant in tall deviſed to his wife for life voluntarily, and 
not in purſuance of marriage articles, it was inſiſted that the 
father, the deviſor, had power to dock the intail, and that there 
were prececents for making good the deviſe againſt che iſſue, 
Per Finch C. I will never help the iſſue againſt a purchaſor, but 
here it is only a bounty in this caſe, and in ſuch caſe, the heir 
having a good title, ſhall be aided ; and decreed for the plaintiff. 
2 Chan. Caſes 4 Mich. 32 Car. 2. Anon. 

15. Tenant for life, remainder for life, remainder in tail; 
tenant for liſe grants a building lege, remainder-man for life con- 
ſents by parol, remainder-man in tail, both during his minority, 
end after his full age, negotiated ts procure his father s content, 
who was the remainder-man for life; but whether he ſhould be 
decreed to confirm Ld. Chancellor would adviſe, but decreed re- 
mainder-man for life to confirm. 2 Chan. Calcs 27. Faſch. 32 


Car. 2. Sidney v. the Earl of Leiceſter. 
| 16. Par- 
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16. Partition between tenants in tail, though but by farol, de- 
creed to bind the iſſue ; per Cur. 2 Vern. 233. Trin. 1691, cites 
the Caſe of Burton and Jeux, and the Caſe of Roſe v. Roſe. 

17. If tenant in tail exchanges land and dies, and iſſue enters on 
the lands taken iu exchange, the exchange ſtands good during his 
life, and after his death his iſſue may avoid it by entering, and ſo 
on toties quoties ; ſo that a _— paſſes from the tenant in 
tail; and fo it does in caſe of a leaſe and releaſe, bargain and 
ſale, and covenant to ſtand ſeiſed to uſes in fee, ſuch conveyances 
paſs a baſe fee, which continue till determined by the act of the 
iſſue in tail, 7 Mod. 25. Trin. 1 Ann. B. R. in Cafe of Machil 


v. Clerke. 


(H. a) What Charges made by Tenant in Tail ſhall 
be void as to one, and not againſt another as the 
Iffue, and thoſe who claim under the Tail. 


II. IF the Ling gives in tail, and after donee leaſes for years, ren- 7 Rep. 8. b. 
dering rent and dies, his iſſue of full age, and this is found bite S. C. 

by office, this leaſe is of effect again/? the King, for he ſhall have 

primer ſciſin as of land in poſieſſion, and yet this is not void 

againſt the iſſue, but that after livery ſued the iſſue by acceptance 

ot the rent ſhall make it good. Co. Litt. 46. cites Auſtin's Caſe. 

P. 2 & 3 Ph. & Ma. to be adjudged in the Exchequer.] | 
2. It tenant in tail le for years rendering rent, and after takes 8 Rep. 34. 

wife and dies without iſſue; now as to him in reverſion the leaſe is . run 

merely void. But if he end5ws the wife of the tenant in tail of the 280 o 

land as to her cho is in of the eſtate of her baron, this is good opinion in 


leaſe and revived. Co. Litt. 46.] 3 C 

| a. 3 ; 
b. 49. a.] quod fuit conceſſum per tot. Cur. Trin. 29 Eliz. C. B. D. 49. a. marg. pl. 6. I 
Mich. I E. 6. By all the juſtices, that leaſe for years by tenant in tail if he dies without iſſue ſhall 
not bind him in remainder, and that it was ſo adjudged Hill. 40 Eliz. in C. B. Reeves v. Cox, in 
Caſe of a leafe for three lives made by tenant in tail, that it does not bind thoſe in remainder. And 
Ut the Court held 4 Ma. that the leaſe is void againſt him in remainder or reverſion. | 


dies without iſſue, his wife privement enſeint, he in reverſion en- 
ters, the leaie is void againſt him; but after the iſſue is born the 
leaſe is good againſt him if it be made according to the ſtatute, 
and otherwiſe voidable. Co. Litt. 46. a.] 

(4. If tenant in tail e for years to commence 10 years after, Three juſ- 
reſerving rent, tenant in tail dies, the iſue enters and makes _— 3 
ferment, and after the 10 years rxpire, and then the leſſee enters ; if law, andheld 
Jeoffee accepts the rent of the leſſee the leaſe is made good, for it that the iſſue 
cannot be certainly known whether the iſſue avoided this or not in tail had 
by his entry, and therefore it ſhall be at the election of the feoffee Wr 


avoid or 


to make it good or not. Co. Litt. 46. b. (Quære) Vide afirm the 


H.. a leaſe, and 
8 437.4 chat by the 


Qatute of Weſtm. 2. but that the conuſee had not; becauſe the power and privilege is perſonal and can- 


3. So if tenant in tail leaſe for years reſerving rent, and after 7 Rep. 8. b. 


tet be transferred ; but Holt Ch. ]. died, and held the leaſe actually void, quoad the iflue, as it the 


tcnant 
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tenant in tail had made a leaſe to commence after his death; and that as by law no ad is neceſſary 
to de done to avoid the leale, fo the fine does not prevent its being void. ——Carth, 260. S. C. cited, 
ang the thiee junices and Holt Ch. J. differed as above. | 


S. C. cited 5. If tenant in tail before the fatute 27 H. 8. had made a feoff- 
|. Rep. ment in fee to the uſe of himſeif and his heirs, and he and his feaffees 
c had made a leaje for years, renaring rent, and after the ſtatute te- 
Bult. 44. nant in tail ad died ſeiſed, and his i ue before any entry or accep- 
== + j tance of the rent had aliened by fine, his allenee ſhould not have 
„% J. avoided this leaſe; for though the fon was remitted, it was not 
8. C. 2 merely void by the death of tenant in tail without an actual en— 
by Brids- try made by the flue. Reſolved by the better opinion of both 
Courts, except Saunders. 7 Rep. 9. a. cites D. 51. b. [pl. 17. 
but lays, NIich.] 33 H. 8. Anon. | a 
art 
4 ren granted. 3 Le. 164. in pl. 225. S. C. cited Arg. and agreed by Gawdy ]. 
Show. 277, Arg. cites S. C. & S. P. as admitted Bridgm. 27. and ſays that the ſame law is for thoſe 
that come to the land under the tenant in tail, though the eſtate tai! remains not barred or dircontinued 
(except the ifſue in tai who are helped by the ſtatute de donis) ; and therefore if tenant in tail make a 


Ieaſe for vears the feme ſhall hold it charged, io (hill tenant by curteſy of a feme tenant in tail; and 


tenant for three lives warranted bv thc ſtatute 37 H. 8. ſhall not avoid ſuch leates, and the reaſon x, 
becauſe the ſtatute de donis does not aid them, as it does the iſſue. | 


S. C. cited 6. Tenant in tail, the reverſion in foe to the King made a lea's for 
Show. 277- years, and after is attainted of treaſon and dies, having iſſue, quære 
ok ifthe King ſhall avoid the leaſe during the life of the iſſue. Dy. 
becauſe the 107. b. pl. 26. Mich. 1 & 2 P. & M. Anon. 

Ing COU: 


not have two fee ſimples, one as donor, and fo he had the reverſion; the other by the attainder, 2s 


&:terminable on death without iſſue, but held there that if the King had had the eſtate tail as forfeited 
by act of pa:liament only, he ſhould not avoid leaſes made by the tenant in tail, aad obſerves that 


tere the King became ſeiſed by act in law, viz. the attainder. a 
Te-ant in tail, remainder tothe King, makes a leaſe for years, and is attainted, the Kine ſhal! 


leaſe ; for the eſtate tai! is as much gone by merger as if tenant in tail was dead witioui 


avoid the 1 | n 
iſſue ; per Cur. 1 Salk. 338. in pl. 3. Hill. 5 W. & M. 


7. If tenant in tail makes a leaſe for years, and dies without ii 
Nis wife enſcint with a ſon, and he in the reverſion enters, againſt 

D 281 J him the leaſe is void; but after the ſon is born the leaſe is good, 
if it be made according to the ſtatute 32 H. 8. cap. 28. and others 
veiſe it is voidable. Co. Litt. 46. a. 

8. Gift in tail to baron and feme, and to the Heir, of the bod, 
of ſurvivor ; as to the eſtate tail here is uncertainty in the perſon, 
and therefore if they make a leaſe for 21 years, obſerving all cir- 
cumſtances required by the ſtatute, yet this leaſe ſhall not bind 
the iſſue; for by wncertainty of the perſon ot the ſurvivor the 
eftate tail was not veſted. 10 Rep. 51. a. Mich. 10 Jac. in 
Lampet's Caſe. | : 

9. When a tenant in tail makes leaſe for years, or grants a 
rent, common &c. or acknowledges a ftatute, or does in ſome 
other manner charge the land, this is a good leaſe, grant or 
charge, to bind the tenant in tail, and all other except the iſſues 
in tail and thoſe in reverſion ; and the reaſon of this is, becauſe 
the ſtatute I ſim. 2. cap. 1. that was made to avoid ſuch charges, 
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des not aid any perſan except the iſſues in tail, and thiſe in remainder 

and reuerſion; per Bridgman. Bridgm. 28. in Caſe of Croker 

v. Kelſey. 

10. A man ſeiſed in fee made a leaſe for 99 years, if three perſons Lev. 168. 
fo long lived, then ſettled the reverſion upon himſelf in tail, with > wt ag 
7s wer lo mate leaſes for 21 years, and then he made ſuch leaſe and ne. 
died. The lon, who was the iſſue in tail, (and not the father as nuſee could 
it is reported in Sid. 260.) /evied a fine and fold the reverſion. ner EN 
The / firil leaſe determined upon the death of three lives. It ſeemed a” r 
to the Court, that the cognizee might avoid this ſecond leaſe, becauſe thathe 

it was never in the election of the tenant in tail, or of his iſſue, might as 


the iſt 
to avoid it, they having conveyed away their eſtates before this eo 
© * 
ſecond leafs was to commence ; for if tenant in tail makes a Jea/e adjornatur. 
Raym. 


t commence in prefenti, and conveys away his eftate by fine, the 


cogaizee muſt hold it charged with ſuch leaſe ; but if it be to Keyling } 


commence in ful uro it is bis becauſe it cannot be avoided faid, that 
before the commencement ; but he ſaid there was no judgment the conuſce 
given in that caſe; there were only three judges then in Court, ws = 
Kelynge who ſpoke nothing to the point, and Twiſden and vantage of 
Windham were divided in opinion. Cited by Dolben J. 4 Mod, election as 


6. as Paſch..13 Car. 2. Rot. 375. the Caſe of Opie v. Thoma- AT 


us, in Sid. 260. but ſays the Caſe is neither well ſtated, nor jornatur,— 
weil reported there. 2 _ 
TT 4 ** 20. 
5 a ; S. C. adjor- 
natur. Ioid. 910. pl. 13. S. C. & S. P. by Keyling; adjornatur. Show. 178. cites 
$. C. and ſays that there never was any judgment in it. Comb. 373. Trin. 8 W. 2. B. R. 
Holt Ch. J. ſaid, that the Caſe of Opy and Thaumaſius is much abuſed in Siderfin, and ſcarce in- 
telligible there. - Carch. 261. Dolben J. faid that no judgment was given, 


21.88 


(l. a) What Charges made by Tenant in Tail 7 
ſhall be void by his Death; And what only ——— 
voidable ; And who ſhall avoid them. 


[ I. I tenant in tail of a aner to which an advorſon 75 ap- Roll. Rep. 
pendant, grants the next avoidance of the advowlon, and 82. 1 674 


391 3 


dies, and the iſſue enters into the manor, the grant is void, becauſe Walter 
this is a thing which lies in grant whereof no formedon lies, and S. C. but 
no rent is reſerved upon it. P. 13 Ja. B. R. ſuch judgment S. P. does 


nor EAT. 
given in Bank afhrmed in writ of error between Bowles and i 


Wa: ter. i 190. pl. 29. 
; 8. C. and 
9 affirmed. Bull. 31. Walter v. Bould, S. C. and S. P. per Cur. agreed. Noy. 


72. S. C. but S. P. does not appear. 


* Tenant in tail grants the advowſon to others, to the uſe of himſelf and his wife, and the heirs 
Males of the hutbands, and the huſband dies, and. the wife ſurvives, and the Ld. Say marries the 
Woman, and bro: ught the quare impedit, the of ate is determined by the death of the tenant in tail, 


and judgment was given for the biſhop, upon a demurrer in quare impedit. Brownl. 161. Mich. 30 
Jac. Ld. Say v. Peterborough | Biſhop of). 
[ * 282 ] 


If tenant in tail /zaſe for years to commence at Michaelmas Roll. Re 
Le rendering rent, and dies before Michaelmas, and the 150, Bb pl 


10 we 
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29. 8. C. ac- 1/ſue enters into the reſidue of the land deſcended, yet he may mal a 


cordingly— n; a 
5 C his leaſe good by acceptance of the rent after Michaelmas, becailc 


Arg. Show, his election was not come before. P. 13 Ja. B. R. per Coke 


384. faid to be ſo adjudged in Bank.] | 
* Bridgm. (3. If baren and feme ſeiſed in tail to the heirs of their bodies 


27. S. C. begotten, the remainder to the right heirs of the baron, and atter 


- = — the baron dies, and the ® i/ſue of their bodies levies a fine to F. S. 


and the iſſue in the life of the feme, and after the feme mates lea e for + 30 years, 
Joined in the rendering rent, and dies, the conuſee ſhall not avoid this leate at 


—.— the common law, for the eſtate tail is barred by the fine, and the 


ſhe made a leaſe is good, being made by the feme when ſhe was tenant in 
teaſe; but tail, and ſo not void againſt the iſſue if no fine had been levied, 
the other and now the fine has barred the iffue and the entail, and the co- 
not ſo. nuſee does not come in in privity of the tail, but 7s 4 ranger to 

Cro. J. it, and therefore cannot avoid it, and therefore the leaſe ges 4. 
long as there is any iſſue of their bodies, Hill. 22 Ja. B. K. bee 
Judged. - tween Crocker and Aeqey adjudged upon a ſpecial verdict, and after 
Jo. 60. S.C. affirmed in writ of error in the Exchequer-Chamber, without 
fr the , any doubt; but the doubt of the Caſe was, /Yhether it was 0114 
leffee or by 11 H. 7. it being the jointure of the feme. 


years, and | 
affir med upon error in the Exchequer Chamber by all the juſtices and barons una vece. Bridgm. 
27. S. C. and the leaſe adjudged good; for though the eſtate tail was barred, yet it was not extin— 
- Suiſhed, but remains in eſſe to ſupport the leaſe ſo long as any iſſue in tail remains alive. —- — Hut. 
84. Mich. 2 Car. S. C. affir med in Cam. Scacc. 2 Roll. Rep. 490. 498. S. C. adjudze: 
accordingly. S. C. cited Sid. 62,,—_ D——s. C. cited Skinn. 31. and the juſtic-s ſaid, that 
the reſolution therein went very far, and perhaps if to be adjudged at this day, it would be contrary. 
2 Show. 276. cites S. C. | | 

+ Roll ſeems to be miſprinted (30 years) inſtead of (21 years) for ſo are the reports, and the 
leaſe was held not to be an alienation within the ſtatute of 11 f. 7. for that very reaſon, becauſe :t 
was an ordinary leaſe for 21 years. 


4. In waſte, where tenant in tail /-aſes for years and dies, anc 
aſſets deſcend, and the iſſue ouſts the termor, the termor fhall have 
covenant, and ſhall recover the term ; per Belk. but Thorp and 
Skip. contra; for he ſhall recover only damages. Br. Covenant, 
pl. 19. cites 38 E. 3. 24. and ſee 32 H. 6. 11. 

5. When tenant in tail makes any grant of the thing itſelf en- 
tailed, this grant 1s not void by the death of the grantor, and the 
ſame may after be made good; but it is otherwiſe of a hing 
granted out of a thing entailed, as of a rent, ſuch grant is void by 
the death of the grantor, and can never be made good ; Arg. 
Bulſt. 32. Trin. 8 Jac. in Caſe of Walter v. Bould. 

6. Grant uf the next avoidance of an adumwuſon appendant is 
merely void after his death. Bulſt. 35. Trin. 8 Jac. Walter 
v. Bould. | | 

7. If tenant in tail makes a leaſe for years without reſerving 
any rent, yet this leaſe is not void, but voidable only by the iſſue, 
notwithſtanding the ſtatute de donis ; reſolved per Cur, But it 
ſeems if the leaſe be expreſſed to commence after his death it is void. 
1 Sid. 261. Trin. 17 Car. 2. Opie v. Thomaſius. 5 

8. If tenant in tail makes a bargain and ſale to another and Hi 


berrs, the bargainee has a fee, and the ate ſhall continue after 
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his death, 77 avoided by the iſſue; per Holt Ch. J. in delivering 
the opinion of the Court, though he ſays that hereby he contra- 
dicts Litt. ſ. 612. but that he docs it upon great authority, viz. 
the Caſe of Fines, and Hob. 319. which ſays, the law abhors 
abeyance, and never ſuffers it but in caſe of neceſſity ; and that 
though Saund. 260 (Coke v. Glajcock) is againſt him, yet he has 


the authority. of Seymour's Caſe. 7 Mod. 24. 27. Trin. 1 Ann. 
B. R. in Caſe of Machil v. Clerk. 


(I. a. 2) | Leaſe for Years by Tenant in Tail. 


1. 32 i: &% EN tenant in tail to make leaſes, provided no 

28. jc old leaſe be in being, nor to extend to reverſions, 

or lands not uſually letter, and not to exceed 20 years, or thres lives, 
and the ancient rent at leaf? to be reſerved. _ 

2. If it be agreed by indenture between two men that J. S. and 

J. D. after eſtate executed to them of certain land ſhall ſtand 

ſeiſed to the uſe of one of the parties in the indenture in tail, 


and that the ſaid tenant in tail may make leaſe for 40 years at his 


pleaſure, and that the ſaid feoffees ſhall be ſeiſed to the ſaid uſes, 
now, notwithſtanding the ſtatute of uſes, the leaſes made are 
good, and the ſtatute does not alter it; Per Hales J. Dal. II. pl. 
14. Faſch. 7 E. 6. | 

3. Leaſe for life by tenant in tail; tenant in tail dies without co Det 
ue; by two juſtices the leaſe is void; by two it is only voida- Conredinide 

| leaſe for 

fe. — . 49. pl. 6. that it was not voidable by either remainder-man or donor. —Ibid. 
marg. pt o. cites 4 Mar. per Cur. that it is void, 1 E. 6. accordingly and 4 El. in C. B. adjudged 
in caſe of a lcate for years, and ſo in caſe of a leaſe tor life, cites Hill. 39 Eliz. Reve v. Cox. — 
Noy 66. S. C. and though the leaſe was with warranty, yet the entry of the younger was not kindred 
dy it; for the remainder was not deveſted, becauſe the leate wi: nv! 4 diſcontinuance. — Cro. E. 
602. pl. 13. Hill. 40 Eliz. C. B. Keen v. Cope, S. P. -A Hulged void contrary to the opinion in 
D. 48. 8 Rep. 34. Payne 's Caſe. — The difference is betdten a eaſe for life and a leaſe for years 
Co. Litt. 45. b.— Eyre J. held that a leaſe for years by tenant in tail becomes void by his dying 
without iſſue, and per Gregory ]. no acceptance of tent by reveriioner &c, can make it good, becauſe 
the eſtate out of which it was created 1s determined. Skin. 329. Hill, 4 W. & M. B. R. in Caſe of 
Iinumnouds v. Cudmore, | 


4. Leaſe by tenant in tail for 20 years, ts begin at Michaelmas Cart. 15. 


next, is good by 32 H. 8. So is a leaſe for 10 years and after for oy 
It years. Le. 148. in pl. 205. Trin. 31 Eliz. cites D. 246. Bridgman 

| Ch. J. cites 
tie Caſe in D, and ſaid, that true it is a future intereſt, not a good leaſe, and that ſo it was reſolved 
in the Exchequer ; for it is expreſsly within the words of 32 H. S. and ſays, ſuppole there were a 
teaſe in being of tenant in tail, and 8 or g years arc expired, it he makes a leaſe tobegin 20 years after 
tneſe 9 are expired, it is not good. 


5. 32 H. 8. makes leaſes good againſt the tenant and his heirs, Noy 6. 
yet it is not good againſt the donor or him in remainder, Mo, Windham's 


133. Arg. pl. 278. Trin. 25 Eliz. Noy .6. Windham's Caſe Sehn E: 


9 a as to him in 
P. as to him in remainder, Z remainder. 


It 


* 6 
3 Et 

— I: is void againſt him in remainder, and acceptance cannot make it good, becauſe the eſtate out o? 
which it iſſues is determined. Roll. R. 260. pl. 31. Mich. 13 Jac. B. R. in Cafe of Bridzman v. 


So where a leaſe tor three lives was made with warranty ag2inft him and his heirs, ir 


Charlton. 
determines by his dying without iſſue. Cro. E. 602. pl. 12. Hill. 40 Eliz. C. B. Keen v. Cope. — 
Cro. C. 156. Salvin v. Clerke, Contra, which See Fines (FH. a) 


284 ] 6. Baron and feme ſeiſed in tail make a leaſe reſerving rent ; 
S-e tit. Ba- the baron dies. The feme enters and dies; the iſſue in tail 
en and brings waſte, and counts of a leaſe made by baron and feme. 


. 2. 10) eſendant plez s that baron and feme did not demiſe, and upon 
the Notes this iſſue joined, and the matter before found adjudged againit 
to 51. 3. the plaintiff, becauſe the feme had election to agree or dliſeg re 
| to the leaſe, and when ſhe diſagrecs it is as if it had never been” 
her act. And. 220. pl. 239. Patch. 28, Eliz. Rot. 122. Thet- 

ford v. Thetford. | 
4 Le. 55. 7. Baron and feme, tenant in ſpecial tail; baron dies; feme 


vey makes a leaſe accoraing to 32 H. 8. The leaſe ſhall bind the 
iſſue according to the 32 H. 8. 28 Godb. 102. pl. 119. Mich. 
28 & 29 El. C. B. | 
8. Upon a leaſe made by tenant in tail, it is not ſufficient that 
the verus and antiguus redditus be reſerved to the heirs in tail, but 
it muſt be reſerved allo to the tenant in tail himſelf, ſo that if he 
reſerve to himſelf leſs rent during his life, and after his death 
the true and ancient rent, the leaſe is not good; per Wray Ch. 
J. 5 Rep. 6. a. Mich. 31 & 32 Eliz. B. R. in Ld. Mountjoy s 
Caſe. 
Cro.E. 220. 9. Tenant in tail ſeiſed of a mary and three acres, part theres 
33 in demeſne, makes a leaſe of the three acres, and alſo of the 
e Mig manor, for 21 years, rendring rent for the three acres, and all the 
ED . premiſes therewith demifed 51. Though the manor compre- 
hends the three acres, yet the leaſe being for three acres and of 
the manor, yet in conſtructions of law they ſhall be taken as two 
ſeveral demiſes. Ow. 119. Hill. 37 Eliz. B. R. Tanfield v. 
Rogers. | 
0 o. Error of a judgment in replevin. The defendant avowed 
for rent, for that H. M. was tenant in tail, and leaſed the lands 
for three lives, rendring rent, and that the reverſion deſcended to 
him as heir in tail, wherefore he avs and avers, that at the 
time of the demiſe, & diu antea the lands were demiſed, and 
that the rent reſerved was verus & antiquus redditus. Upon 
demurrer to this avowry, the juſtices were all of opinion that 
the averment, that the lands were formerly demiſed, was not 
ſufficient, for he ought to have averred, that they had been fo demiſed 
fer 11 years next before the making this leaſe, becauſe the ſtatute 
2 H. 8. limits the leaſes to be made by tenant in tail, that they 
ſhould be made only of ſuch lands which had been commonly 
let by the greater part of 20 years next before the leaſe made, 
alſo the averment that the rent was verus & antiquus redditus is 
not ſufficient, for it may be the ancient rent which was 20 or | 
100 years ſince ; but it ought to have been averred that it was 


the ancient rent which had been relerved for the greater part of 
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29 years preceding, and of that opinion were all the juſtices; 
for theſe averments might be true, and yet the circumſtances of 
Cro. E. 707. pl. 29. Mich. 41 & 


tie ſtatute not be obſerved. 


42 Eliz. B. R. Mallet v. Mallet. 


11. Tenant in tail of a copybold manor, wherein copyholds are Ibid. 110. 
demiſable for life &c. for a certain rent; the copyholder for life Bank v. 
dies, and the lord demiſed it by indenture for 21 years (inſtcad of 
life) rendring the ancient rent &c. and by the better opinion of 


the Court it is good within the 32 H. 8. for it is not any pre- 
judice to the iſſue as to the rent. 


C. B. Ld. Norris's Caſe. 


12. Tenant in tail of a cpyhold manor, upon ſurrender b 
tenant for life, grants for three lives to commence a die datus, 
reſerving the ancient copyhold rent and more; iſt, The demiſe by 
c:py ſhall make the land to be within the words uſually demiſed 
2dly, The copyhold rent ſhall be ſaid the antient 
| 3dly, The grant of leaſe to commence à die; 
datus is good with this proof, that /tvery was made after the date, 
Mo. 759. pl. 1050. Paſch. 3 Jac. Banks v. Brown. 


Noy. 106. Mich. 43 Lliz. 


in 32 H. 8. 


accuſtomed rent. 


15. Tenant in tail makes /- 
furrenders ; after tenant in tail makes ea 
dies; baron dies; feme enters and dies; the 
Mo. 783. Trin. 4 Jac. cited per Popham to be ad- 
judged between Sidenham and Caps. 

16. If tenant in tail makes a leaſe o commenc? at a day to come A e 
and dies before the day, this is merely void by his death; per 
Tanheld Ch. B. ad quod non fuit reſponſum. See Pl. C. For 
there it is made a quxere in Caſe of Sur v. STAPLETON. 


Lane 96. Hill. 8 Jac. in the Exchequ 


aſe for liſe ta a ſime covert; baren 
for three lives and 
ue ſhall not avoid 


'houzh this was void in law, 
4 El. Prince v. Green. 


yet it was holden in equity againſt the heir. Toth. 225. 
17. Leaſe made by tenant in tail z; 

who were aided by Weſtm. 2. which are the e in tail and the 

reverfioner. Jo. 61. Hill. 22 Jac. B. K. Croker v. Kelley, 


% g gain all but thoſe 


and took huſband, had iſſue, and died; the huſband is tenant by the curteſy, and ſurre 
heir; though this ſurrender be good, yet the iſſue cannot avoid this lesſe during the lite of the 
tenant by the curteſy, for the tenant is in as purchaſor. 
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13. Leaſe made by tenant in tail /r more years than the fßatute 285 J 
ellows is void in the whole; Arg, per Warburton J. Roll. R. 
472. Hill. 4 Jac. in Cam. Scacc. | 

14. Leſſee for years ſurrendered on cond:ti;n to tenant in tail, 
who leaſes for three lives; leſſee for years enters for conditis 
breten; if the leaſe for life be good againit the iſſue in tail ; 


Mo. 783. pl. 1084. Trin. 4 Jac. in Caſe of Sidenham 
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Calc 
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Caſe. Dal. in Fine Novel Bendl. 65. S. P. accordingly. D. 46. b. marg. pl. g. 
cites S. C. accordingly, though the tenant ſurrenders to him, and though the leaſe is not warrant- 
ed by 32 H. S. Mo. 8. pl. 30. Paſch. 3 E. 6. Anon. ſeems to be S. C. reports that the Court 
held that the iſſue ſhall avoid the leaſe. ———#& Le. 200. pl. 321. Anon. S. P. and ſeems to be 
S. C. held that he ſhould not avoid the leaſe during the lite of the tenant by the curteſy.-——S. C. 


cited Arg. Show. 377. 


18. Two coparceners in tail, the baron of one being tenant by 
the curteſy jains in a leaſe, rendering rent to him and the other copar- 
cener and their heirs, this is not a good leaſe by 32 H. 8. of eſ- 
tates tail, inaſmuch as it is not reſerved to the donee and her heirs, 
but to the tenant by the curteſy jointly with her, becauſe rent 

es ſtrictly as it is reſerved by the leſſor, and not otherwiſe, 


0 
| Ker 45. Trin. 2 Car. Thompſon's Caſe. 


S. C. cited 19. Baron and feme tenants in tail; baron dies leaving two 
— Show. daughters and his wife living; the daughters levy a fine to 2 
ſtranger and his heirs; the mothef tenant in tail grants a leaſe 


for 100 years; this is a good leaſe againſt conv/ee of the fine {0 | 


long as there is iſſue in tail in being, Sid. 62. pl. 32. Mich, 
13 Car. 2. B. R. Cudmore v. Betiſon. 

20. There is a difference between a voidable leaſe by tenant 
in tail to commence in præſenti, or in futuro; In the firſt caſe, i; 
he conveys his efiate ue r, the conuſee ſhall hold it charged with 
the leaſe; in the ſecond caſe, not; for the avoidance cannot be 
before the commencement. Sid. 271. pl. 9. Trin. 17 Car. 2. 
B. R. Opee v. Thomaſius. 

21. If tenant in tail makes a /ea/e for 21 years, which pee, 
and then the land continues undemiſed 12 years, and tenant in tai! 
dies, his iſſue cannot demiſe this land by the ſtatute ; per More- 
ton J. Raym. 166, Hill. 19 Car. 2. B. R. in Cafe of Pemble v. 
Stern. 

22. Though a leaſe for three lives is warranted by the ſtatute, 
yet if a warranty be added againſt all perjons, whether this is a diſ- 
continuance of the reverſion, cites Cro. C. 156. and Jo. 208. 
and Lat. 72. Salvin, alias Sawle v. Clark, that it is; but Vaughan 
Ch. J. denies it. Vaugh. 388. Mich. 25 Car. 2. in the Cafe 
of Bole v. Horton. | 

223. If tenant in tail makes a leaſe for years, after his death 
his w:4w ſhall hold it charged; fo ſhall tenant by the curteſy of 
a feme tenant in tail; Arg. Show. 377. Paſch. 4 W. & NM. in 
Caſe of Simmonds v. Cudmore. 

24. A reverſionary leaſe made by tenant in tail with remainder 
to him in fee, contrary to a pawer, is not void but voidable only 
by the iſſue in tail. Carth. 259. Hill. 4 W. & M. in B. K. 
Simmonds v. Cudmorc, | 3 | 

25. Tenant in tail, remainder to his wn right heirs, makes 2 
leaſe for years and dies without iſſue; his heir general cannot 
avoid this leaſe; Arg. Show. 375. Paſch. 4 W. & M. in Caſe of 
Simmonds v. Cudmore, cites 1 Inſt. 46, 

26. If tenant in tail makes a future leaſe for years, which H 
pefibility may be ta ommence during the life of tenant in tail, it is 
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not void but voidable as to the iſſue, but if a future læaſe be to 
commence after the death of tenant in tail it is merely void in its 
creation z per Holt Ch. J. in delivering the opinion of the 
Court, 2 Salk. 629. Trin. 1 Ann. B. R. in Caſe of Machil v. 
Clark. | | 
27. Leaſe by tenant in tail in conſideration of procuring à Chan. Prec. 
match between the tenant in tail and the Lady Ogle, was en- % 
dcavoured to be ſet aſide by remainder-man, to whom the eſtate 440 
was come by death of leflor without iſſue; per Cur. if the leaſe Chancer) 
was gained by fraud or wiju/t conſideraticn it is to be deemed void, a ed 5 
and the eſtate diſcharged of it as if no ſuch leaſe had been made. of 1:1: 
2 Vern. 445. pl. 410. Mich. 1703. Stribblehill v. Brett. Show. Parl. 
Hall v. Porter, S. C. accordingly. Equ. Abr. 89. pl. 3. cites 8 C. 3 Lev. 411. 


8. Fa _ ordingly, and fo a decree in Chancery aſter two verdicts at law was diſmiſſed in the Louſe 
of Lords. 


(I. a. 3) Leaſe by Tenant in Tail not good, but 


made good by ſome After-Act. 


1. TENANT in tail makes a leaſe for years rendering rent 
20 5. and afterwards releaſes all the rent but 1 5. and dies, 
and the z//ue accepts the 15. whether the iſſue can now diſtrain 
for more than the 18. quære. D. 304. a. pl. 53. Mich. 13 & 
14 Eliz. | | 
2. Tenant in tail makes feoffinent in fee to the uſe of himſelf in And the ace 
fee, and after leaſes for years, and dies, the eſtate of the leſſee is Wes: 
immediately changed into a tenancy at ſufferance. Roll. Rep. the iftue : 
will not 


260. pl. 31. Mich. 13 Jac, B. R. Bridgman v. Charlton. Kona 
con nurm the 


cate, becauſe the iſſue was remitted to the eſtate tail by deſcent, and ſo the leaſe is utterly void which 
was made by the father then being tenant in fee ſimple. Mo. $45. pl. 1143. Mich. 13 Jac. B. R.s 
For the leaſe for years iſiued out of the fee, which is determined by the remitter, and accept= 
ance of the rent cannot make it good ag2ir.it him in remainder, for as to him it is void. Roll. Rep. 


260. pl. 31. Mich, 13 Jae. B. R. Brideman v. Charlton. 


2. A. tenant for life, remainder to B. in tail, remainder over. | 287 ] 
A, and B. made leafe for life, remainder for life. Acceptance of Cro. E. 252. 
rent by the iſſue in tail of leiſee for life, is an affirmance of the i 
leaſe for life and of that in remainder. oe 


Le. 243. pl. 329. Trin. s. C. adjud- 
33 Eliz. B. R. Geoffries v. Coites. | 


ged that the 
4. A. tenant for life, remainder to B. his jon in tail, remainder _ 
in the right heirs of B. B. in the life-time of A. makes a leaſe for owl 
years, and then ſuffers a common recovery, and dies without ie; 
this Caſe tnele points were held clearly, iſt, That when the 
{v1 makes a leaſe for years, this operates as well out of his re- 
mainder in fee as out of his eſtate tail; ſo that when he dies 
without iſſue, this is a good leaſe againſt the heir in fee, unleſs 
the itlue of tenant in tail had entered and avoided it. 2dly, 


ir * . . — . * 
hen tenant in tail makes a leaſe for years, and then ſuffers a 
recovery, this works by way of corroboration upon the leaſe, 


V OL, X. I and 


and makes that good. Freem. Rep. 310. pl. 379. Mich. 1675. 


Anon. 
Show. 370. 5. Tenant in tail, rever/imn to himſelf in fee, with a power 13 
to 80. S. C. „ale leaſes in 2e makes a leaſe for 21 years, and afterward: 
e 


d - . . 
Holt Ch. J. makes another eaſe to commence upen the determination of the firſt 


ſaid it would leaſe. Before the ſecond leaſe commenced the tenant in tail ated, and 
be hard to the iſſue in tail levied a fine in order to make a ſettlement. All 


for - "a the judges held this fine had made the ſecond leaſe unavoidable, 


2 continu- becauſe by the fine the eſtate tail was as it were merged in the 
Wrede fee, and he had no way to avoid the leaſe but only by virtue of the 


Jud! a | 
Fe intereſt Eſtate tail, which was now deſtroyed. Freem. Rep. 503. pl. 


of a ftran= 677. Hill. 1692. B. R. Symonds v. Cudmore. 
er, elpeci:- : 
— the reverſion being in him; ſed Curia adviſare vult. r Salk. 338. pl. 3. S. C. the Whole 
Court agreed that the remainder in fee ſtood chargeable with this leaſe, and it ſhould have been 
ſerved out of the remainder in fee had the tenant in tail died without iſſue. 4 Mod. 1. S. C. 
adiudged that the conuſee of the fine could not avoid the leaſe. Skinn. 284. pl. 3. S. C. 
Curia advifare vult. And ibid. 31. pl. 4. Curia advifare vult. 3 Salk. 333. pl. 1. S. C. 
and per Curiam the leaſe is not void but voidable by the iſſue in tail, and that only in reſpect of the 
eſtate tail, and therefore fince this leaſe iſſued out of all the intereſt and eſtates which the leſſor had, 
viz. as well out of the reverſion in ſee as the eſtate tail, and ſince the eſtate tail is now extinguiſhed 
by the fire, which has now turned all into an intire fee fimple, it has thereby made the eſtate un- 
avoidably ſubject to this leaſe. Carth. 257. 8. C. reſolved per tot. Cur. that this fine with 
- proclamations hath not only barred but extinguiſhed the eſtate tail, as much to all intents as if tenant 
in tail had died without iflue ; for otherwiſe the cogniſee muſt have two diſtin eſtates in fee, viz. 2 
baſe fee, det:rminable upon the death of tenant in tail without iſſue, and alſo an abſolute 
fee ; and therefore the greater fee which is abſolute hall ſwallow up the baſe fee, and be conſolidated 
into one intite eftate ; and that this eſtate tail being extinguiſhed by the fine, the reverſionary leaſe is 2 
good and unavoidable leaſe, tAuing out of the remainder in fee, which the leflor had at the time of 
the leaſe made. 12 Mod. 32. S. C. held accerdingly per tot. Cur. and that none but privies in 


blood ſhall avoid ſuch leaſe, | 


(K. a) What Perſon may be Leſſee. 


Br. Eftates, [I. IF a leaſe be granted to a corporation aggregate for their 


$9 ge WM lives, this is no eſtate for life, but fee; for they never die. 
. . Tha ; f : | 

ii E. 4. 76. Contra 11 Hf. 7. 12.] 

land to the 


mayor and commonalty of London, they have fee-ſimple without other words; but contrary of 
abbot and covent; for the covent does not take. 


[2. Put corporation aggregate may be leſſee for liſe of the leer. 


E. 4+ 76.] : 
288 (N. a) Eſtate for Life. 
— — | 
EOS, Eſtate for Life or Fee. 
L215 2) 


: or 1. JF leſſee for life grants the land to another and his heirs of 
| b. a) ö I 8 ag 7 life of the leſſee, this is but an eſtate for 


13 E. 3. 44- b. i 5 5 
II give land to another till I come from St. James s, this 


of franktenement. 3 Aﬀl. 9. | 
+ # 


fuert 
uſque 
and t 
judge 


tenen 
the Cc 
6. 
leaſed 
ever, | 
eſtate 
words 
7 
iram, 
33 
and þi 
It ſeer 
lite, INC 
the ] uf 
ſhall b 
Paſch. 


Peredi 
IN Perp 
70 them 
only ar 
by theilt 
the co 
ſufficie; 
the uſe 
otherw 
ſuis 11 
of A. t 
and it 


Eſtate. 


"2. If the Xing grants to another ballivam vel hujuſmodi, donec 
bene &fideliter ſe geſſerit in officio illo, this is an eſtate of frank- 
tenement. 3 Aſſ. g.] : | 

[4. If a man /eaje land to another to have and to hold dnec 


ſelverit to the leflor 12 marks annuatim & fi dictus redditus a retro 
fuerit, liceat predicto (*) the lr prædictam terram tngredi quo- 


uſque Sc. the leſſor has an eltate of franktenement in the rent, 
and the leſſee has a franktenement in the land. 38 Atl. . ad- 
judged. | 8 

5. If a man grants to another common of turbary in certain 
land, and te dig and carry at his will, this is an eſtate of frank- 
tenement, for the word (at 2vi//) refers to the uſage and not to 
the common. 5 Afﬀl. q. adjudged.] 

6. Waſte upon a leaſe for life; the defendant ſaid, that he 
leaſed to him, his heirs, and alſigus, for term of his life and à year 
cer judgment of the writ, and there it is admitted that this is no 
eſtate of inheritance by this word (heirs) by reaſon of theſe 
words (for term of life.) Br. Eſtates, pl. 26. cites 39 E. 3. 25. 

7. If rent be granted for life, and that he and his heirs may di- 
train, it is fee-ſimple. Br. Eſtates, pl. 13. cites 8 H. 4. 19. 

8. A rent de nous was granted to B. and his heirs habend” to B. 
and his heirs, to the uſe of him and his heirs during the life of J. S. 
It ſeems, that becauſe the intent appears to paſs only an eſtate for 
life, nothing more ſhall paſs ; per Doderidge Serjeant; to which 
the juſtices ſeemed to incline, and Coke and Foſter ſaid, that there 
ſhall be a ſpecial occupancy of the rent. D. 169. Marg. cites 
Paſch. 7 Ja. C. B. Davis's Caſe. | 


9. If land is given to one and his afſizns it is an eſtate only for 
lie. Lie 


10. A. in conſideration of 70001. enfeoffs B. C. and D. abend 


ment 959. 39 E. 3. 21 fl. 
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Fitz h. Aſſiſe, 
pl. 18 b. cites 
8. 

C 
* Fol. 845. 


S. P. ad- 
judged, 
Falch. 7 Jac. 
Mo. 70. 
Wilkins ». 
Perrat. and 
ſeems to de 
S. C. and 
cites 2 E. 2. 
F.tah. Juggs 
0. 7 


beredibus ſuis in perpetuum ad op:/5 et uſunt forum B. C. and D. 


in perpetuum, (but not /aying © heredum ſuor um) with warranty 
to them haredibus & aſjignatis ſuis in forma prædicta, this gives 
only an eſtate for life; tor the uſe is expreiſed only te themſelves 
by their names in perpetuum; but if thoſe words had been wanting 
the conſideration had been ſufficient, for the law will intend 
ufficient conſideration by reaſon of the ſaid ſum ; but when 
the 1ſ is expreſſed otherwiſe by the party himſeif it is 
otherwiſe, and the warranty was eis hercaibus & aſſignatis 
ſuis in forma preditta, which is a declaration of the zantent. 
of A. that the feoffees ſnould, not have the uſe in fee ſimple, 
and it may be that the uſe during the thrce lives was wth 
the 7000 J. D. 109. a. pl. 21. Trin. 1 Eliz. in the Court of 

Wards. Wilkes's Caſe. | 
II. H. in conſideration of marriage cavenanted to execute an 
ſlate in fee to the uie of H. for life, and after [* his deceaſe | to 
the uſe of A. his intended wife for by and until one of the ſons of 
H. of the bedy of the ſaia A. lawfully begotten, fhall be 21. H. dies 
; without 


289 J 
D 3 00. d. 
pl. 39. Aon. 
Paſch. 13. 
Elia. 8. 


289 7 Eltate. 


5 e without iſſue by A. A. has a good eſtate for life beſore iſſue ent! 
notwith. bad; but if there had been iſſue a ſon, and that ſyn had lived to 20 
ſtnding the 21, the eſtate of A. had been abridged. Mo. 15. pl. 56. Hill, 3 2. 1 
emerence. - Eliz. C. B. Cockett v. Sheldon. a 


of the vears, : | 
atrudeed that the entry of A. was lawful. ———Pendl. 203. pl. 240. 8, C. 3 Eliz. and ſays it was 
adzuaged Paſch. 13 Eliz. that A. recover. — And. ng. pl. 40. S. C. adjudged accordinely ; tor 
thoſe Words ( after his deceaſe to the Uſe of A.) without ſaying more, gives an eftate to A. for 
lite notwithſtanding the ſubſequeat weids; but the reporter makes a quære as to the reaſon, 


S. C. cited Le. 197. 


12. Grant of eſtovers 1 B. to be burnt in his houſe, and tha: 
B. and his heirs may take them at certain times in the year; ad- 
judged that this was but eſtate for lite of B. becauſe the 1rd 
(Ceir) is not in the grant itſß though it is in the ſequel of the 
ed. D. 253. pl. 100. Trin, 8 Elia. Marg. cites it as Ld. 


- * 7 
Faget's Caſe. 


13. If a f::jfment be made to A. and his heirs donec & quouue or cond it 
F. S. fhall pay do A. looo l. F. S. before the day of payment dict. i 
A and his heirs thall retain the land for ever. D. 300. b. pl. 8 
39. Paſch. 13 Eliz. ſays it was held by all at dinner at Serjeant's 15 
Inn in Flect-ſtreet. | | | Fl 1 

14. Limitation to the uſe of Hine, for life, remainder to the „ 

— 25 . \ 2 , . . 16 4 
uſe / his heirs, and the heirs female of the body of the ſaid heiri. | deme 


The heir takes by purchaſe, and bas the inheritance, and the an- 
ceitor only an eſtate for life. 3 Lev. 433. per Cur. in Caſe of 
Loddington v. Kime cites 1 Rep. 95. (b.) [Trin. 23 Eliz. in 
Shelley's Caſe.) | 

15. M a jointreſs did g; ive and grant to J. S. habendum to 
his h:irs and afſi;ns, to the ſale uje of J. S. and his heirs pro ter- 
mins vitee of the ſaid M. this was held a forfeiture, becauſe pr? 
terming vite refers to the ule only, and not to the eſtate and uſe. 
D. 169. Marg. pl. 22. cites Hill. 37 Eliz. B. R. 

16. A. tenant for life grants a rent to B. and his heirs; this at 
firſt ſight ſeems to be a rent in fee, but when it appears nt? 
conveyance that A. was only tenant for life, there upon conſtruction 


"x 
/ 


Y 
\ 
2 * 


5 

. 
badtes, 15 | 
non patit 


of the deed itſelf it cannot be intended that he granted a fee, but + A. 
that an eſtate for life only paſſed in the rent; Arg. Godb. 443. them and 
Mich. 4 Car. B. R. | but if lan 
Cro. J. 310 17. Covenant that the grantee of rent and his heirs, for want veirs, J. 8 
1 of a diſtreſs, or upon a reicous, replevin, or pound- breach ma) the uſe de 
3 ws enter and retain the land to him and his heirs, until the rent be lame part) 
quaſi a con · ſatisfied; it was agreed per totam Curiam, that upon entry by Car. B. IR 


eition2l iu the orantce for part of the rent-arrear he has a fee ſimple detet- us 
lente Ch? 


heritance b ys» 2 
v aich ſtall minable. Poph. 126. Urin. 15 Jac. B. R. Havergill V. Hare. been ſaid to thy 
1 4 . 
go to his | Sy : 5 or true 
heirs ant aſſigns, but always determinable on the payment of the rent. 2 Roll. Rep. 1: ellate is not ex 
S. C. argued. ; | cant and the 
le intent of 1} 


eltate. ac 
es as wher 


Were it ge 18. Rent granted in fie, praviſ that the grantee ſhall enter aut 75 
& „ | ; a a if the! 
for the woras retain till ſatisfied of the profits. The power of entry is an ned. 


ug. de heritance, aud deſcends with the rent to the Leir, but when _ 
400 i = 


Imit 


lis at 
n th: 
Hon 
1 but 

443 


want 
ma 
nt be 
ry b) 
detel- 
re. 


ep. 12 


er ani 
an in- 
en the 

Ell; 


entry is made it *. only a chattel intereſt in the land, which ſhall inheritanc de 
with the arrears to the executors. 1 Lev. 171. Trin. 17 Car. 9 a 
55 5 | would go to 

2. Do &. jemmot V. Coolv. | the heir as a 

12 alty, but 

x it is but a chattel. Ibid. ———Raym. 135. 158. S. C. adjuJged.———Saund. 112. S. Cu 


judged, and judgment affirmed in the Exchequer Chamber. -Sid. 2:3; 20% 8 C. but ſtates 
„ ” - . 1 — * 4 } * A, by _ \ ! , _ . 

tas a rent Zranted lor ears K 2 pl. 3, 19 8 .. 3. R. TNE I; US and tat whe: this 

4 in * 1 * 1 p + 0 * „ b ad - 7 " - 1 1 

an KL 15 but * chatte! as the àrrears are, and theretore the grantee Cannot CUELTCES Ol pull 


Cowa Routes, but he may plough aid cut graſs 35 he that has a particular intereit may. L 290 ] 


19. Lands are limited ita the uſe of F. S. and IF. R. and their Cart. 105. 
NeLrs, 1 they ſhall have r aije 2 2 much) minecy; Bridgman Ch. ; 
in. delivering the opinlon of the Court ſays, it ſeems to be a fee per Blidg- 
I: imple, and that ! o it was ag nee in BosworTH's Cask in this man Ch 
Court. Cart. 75. Trin. 18 Car. 2. C. B. in Caſe of , >< 
V. Mise Is a tee ſim- 

pic limited 


„ a : . 1 . 7 > 1129 , 1287 — EY - 5185 C 7 I 11 ADR > 17 . - 
or condition 2 the difference is between a limitation of an ule till roo9l, be rai! ed, that Is 'n aA 
' <> > os 5 CI CC hid wont es a 
47 J% Chatten; but Is [08] . and B. 1114 aw Muüuen 8 ratte 1. Wh. it may he doubtiul; ut it it he 
* j . > = cr 2 — — | : , "1; : 27 ! - 
med to them and their he; * til] 108 * De rAiic 1 412 41 late — {1m ple 


20. Lands were conv eyed to A. and his heirs habendum for the lives 
45 C. aud D. this is no fee ſimple, but only a deſgendible free— 
vid, and it is all one as if all had been 1a the bremiſtes; and 
judgment accordin; gly. 2 Keb. 895. pl. 20. Hill. ) 
1 B. Phy. Piatt. 


(N. For Life or in Tall. | ; 
By Deed. 


I. COIFT to a man and two women, aud to the Bein of their 
bodies, or to titus men and a woman, and the heirs of thet 

v3d:es, is but an eſtate for wy ; tor Duplicationem poſſibilitatis lex 
non patitur; per Coke. 3 Bulſt. 108. cites Fitz. tit. Tail, pl. 13. 

2. A. gives lands to baron and femme, habend” to them to the uſe of Cre. E255. 
them and the heirs of their bodtes be 9 roften this is * eſtate tail 3 5 1 8. 
but if lan os are given to J. 2 for life to the uf: of 3 „ . 
berrs, J. S. has only an eſtate for life, and when this : as Fermines, 214. pl. 6 
the uſe derived out of it is gone allo, but when the uſe is to the Meredith v. 
lame party it is but limitation of cltate. Jo. 253. f 7. 
Car. B. R. Jenkins v. Young. e 

2 


zbſente Ric d held that it is a limitation of the land itſelf. being all to one perſon, and is as if it had 
been ſaid to the in and to the heirs of their bodies, and is not like to the cate of 2 & _ 5 186. Ca. vl 
1 lor true it is, when the ethics is limited to one or two, to the uſe of wi 1nd their hears, tne tr 
Cate 15 not en! arz ed by the imp! cation, and the ule Cannot P aſs a greater eſta! - hut e e t 
up and the haben dum convey the eſtate, and the limitation of the ute is to the fame perion,t:. 
de intent of the parties, and is a good limitation of the eſtate; tor it is not an uſe derived ou! 
elta ©, as where it is limited to a ſtran ger, but the uſe and citate go toze "t | 


IN the Umitatlon had Deen 0 hem and the le 115 of their bodi 53 3 all 1d 10 — judgme K In Wale n 
ined, 


k 
ne! I 18 2 vs * 
1141 ww there $78 «7 © oe. * - e 1 


N 1 3. Set⸗ 


3. Settlement was made by A. to the ſe of A. for liſe, without 
impeachment of waſte, remainder to the uſe of the he:rs of A. 
lawfully begotten, and to be begotten, and for want of ſuch iſſue 
&c. Held to be a good limitation to create an eſtate tail in A, 
and the heirs of his body. 1 Chan. R. 213. 13 Car. 2 fo. 571, 
Shelly v. Earsheld. 

4. Eſtate limited to one and his heirs during four lives; being 
during four lives it is no fee; Arg. Cart. 166. Hill. 18 & 19 
B. 

5. To 4. for nfe the remainder to the heirs of his body, is an eſtate 
tail both in a deviſe and in a deed; per Bridgman Ch. J. Cart, 
171. Hill. 18 & 19 Car. 2. C. B. | 

6. A. covenants for him and his heirs to ſtand ſeiſed of land to 
the uſe of himje!f for life, remainder 1% B. fer life, remainder 63 
the Fit fon of B. in tail male and fo on to the fourth and ſo ſevera!!y 
ard riſpeftively to every of the hetrs male of the body of B. and the 
heirs male of their bodies, remainder to C. Proviſo if B. die with- 
out iſſue male, then &c. A. dies. B. enters and ſuffers a reco. 
very, wherein he is vouched, and vouches the common vouchee, 
B. dies without iſſue male. Adjudged in B. R. that B. had eſtate 
for life, and that the words (every of the heirs male) were in- 
tended (ſons,) but the judgment was reverſed in Cam. Scacc. 2 
Jo. 114. Trin. 30 Car. 2. B. R. Lifle g Grey. 

7. Diſtinguiſhed by ſentences of indulgence, As without in- 
peachment of waſte. ꝙ Mod. 165. Feb. 6. 1719. in Dom. Proc. 
in Caſe of Trevor v. Trevor. | | 
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(O. a) In what Caſes, where no Eſtate is limited, 
the Law ſhall ſay that it ſhall be an Eſtate for 
Life. 


_ _ F's. IF the king grants land or rent, and limits no e/tate, this 
b ſhall not be any franktenement. Da. 1. 45. 17 E. 3. 45. 


fice to one at 
will, and | 
gran's a rent to him for the exerciſe of his office for term of his life, this is determinable upon the 
determination of his office. Co. Lit. 42. a. 


Co. Lit. 42. [z. But if a common perſan grants to a thing which lies in grant, 


a 4-4, i... and limits no eflate, this ſhall be for the life of the grantee, be- 
nements, re- cauſe it ſhall be taken moſt ſtrong againſt the grantor. Da. I. 


verſions, re- 45 17 E. 3. 45. The ſame law of land 


mainders,. A 
rents, adꝰ o- liver be made. 

ſon 4 COMm- N 

mons, ur the like if due ceremonies requiſite by law are obſerved, 


[Z. Put if the king grants a deanry, or biſhoprick generall;, 
without limiting any eſtate, they ſhall have fee becauſe he could 
not have limited to them any other eſtate. Da. 1 40.) 

[4- A parzon cannot be preſented, inflituted, and induded ſu. 


fl 


40 the 
it for 


Eliz. 


. 
ble on 
cerem 


& M. 
Idid. 524 


12. 
an offic 
per Gr 
court v 


See tit. 


this 
n 45: 


pon the 


rrant, 
, be- 
1. 


and if 


erally, 
could 


life, this determines on the death of the grantees ; but if the rent 


Eftate. 


fe or years, but he ſhall have the uſual eſtate notwithſtanding 
this. Da. 1. 46. | 

ſs. If the Aing grants a deanry of a free chapel to another, with- 
out limiting any eftate, he ſhall have fee, becauſe he cannot have 
other eſtate, and for the miſchief of abeyance. Da. 1. 46. Con- 

tra 17 461 
6. If a man grants a rent to another without limiting any eſ- 
tate, it ſhall be an eſtate of franktenement. 7 Al. 1. 8 Rep. 84. 
Sir Richard Pexhalls Caſe. Co. Litt. 42.] 

(7. If a man dete to another 100 Sheep, 101. Rent iſſuin 
ont of all his land, payable quarterly, and that the deviſee may diſ- 
ain for the rent and arrearages, ard the diſtreſs ſo taken to hold 
until de be paid, and to hold courts of all his manors for life upon 
reque/i to Nicholas Ace re or his deputy, this is a rent for life, for it 
is 1n recompence of his fervice in keeping of his Courts, which 
is for life. 8 Rep. 15. b. adjudged per Cur, Sir Richard 
Pexhall”s Caſe.) | | 

8. If a man leaſes land to B. N. Dummodo ſoluerit 205. per 
Ann. this is an eſtate for term of life upon condition, without 
more words; quod nota. Br. Aſſiſe, pl. 433. cites 3 E. 3. 15. 

9. Aſſiſe of Turbary; the grant was of Turbary in 200 acres 

of moor to dig, ſearch, and carry away at his will; Per Herle, theſe 
words (at will) do not go but to ihe taking of them when &c. 

and not to the eſtate, and the aſſiſe was taken, and ſo it ſeems to 

be an eftate for term of the life of the grantee by livery of the deed 

of grant always of things which lie in grant. Br. Eſtates, pl. 63. 

cites 7 E. 3. 43. and Fitzh. Aſſiſe, 134. 
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Br. Eſtates, 
pl. 30. cites 
7 he 

that it ſhall 
be for life of 
the graute. 


— 292 ] 


10. Grant of rent to A. and B. to the uſe of the wife during her Cro. E-721. 


pl. 50. S. C. 
held accorde 


or land had been granted t A. and B. during the life of the wife ingiy. —Ow. 


— 


40 the uſe of the 1wife, then by the ſtatute of uſes ſhe ſhould enjoy 
it for her life abſolutely, 2 And. 130. pl. 74. Mich. 41 & 42 


26. 
ruled accorde 
ingly.— 


Eliz. Crawley's Caſe. 8. 


C. cited 


D. 186. a. Marg. pl. 1. 


II. Puamdiu ſe bene geſſerit gives an eſtate for life determina- 2 adding 
ble on the behaviour of the party, if requiſite. circumſtances and Conly ) wil 


ceremonies are performed; per Eyre J. Show. 520. Trin. 5 W. make no al. 


& M. in caſe of Harcourt v. Fox. 


te ration; per 


Gregory J. 


Idid. 524. S. P. per Dolben. J. Ibid. 525. 


12. Where the words are, that ſuch an one Hall Bold and enjoy 
an office &c. ſpeaking indefinitely, this makes an eſtate for life; 
per Gregory J. Show. 524. Trin. 5 W. & M. in Caſe of Har- 
court v. Fox. | | 


See tit. Grant. (H. 14{ (H. 15) and (H. 16) per tot. as to conti- 
| nuance of grants, | 


EY 4 


and per Holt Ch. J. Ibid. 531, 532. 
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(P. a) Where the Law will create Eſtate for Life, 
where no Eſtate 1 is limited. 


Li ' ih bar feife. 4 in right of hi '5 20 . for Us alus and ſells it 
y deed enrolled, this is an eſtate of fr: anktenement, for it 
is an eſtate during the coverture.' MI. 19 Ja. B. per Curiam. } 


Fitzh. Ver- 2. If a man granisa rent of 20. to another ti he has led ved 
ier, Pl. 42. 1007. this is an cftate for years in the grantee, and no eſtate for 
1 life, becauſe it is certain that he ſhall have it for hive years. Co. 
23 E 3. lib. Litt. 42. 33 Aſſ. 2. 

AG. pl. 15. 


Br. Verdict, pl. 64. cites S. C. but S. P. does not appear. 


2 Bu'ft, 100. If A: leaſes land, or a manor worth 20. per ann. to B. til 

S. E. cited 55 5 levied 1001 this is an eſtate for life if livery be made, and 

by Cok ke Ch. , 

J accord. no Rate for years if 2 livery, becauſe it is not certain that the 

1 every year. Co. Litt. 42: 6 Rep. 35. b. 

. _ The Bin of Bath's C 

livery be made it is only a leaſe at will, 

PI. C. 273. 14. If have a rent of 205. per ann. out of land, nd I grant : 

5 3 7 to B. till he has levied 20l. this is a leaſe for 20 years, for it is 
certain. 6 Rep. 35" D. . Biſhop of Bath's Cafe.) 

. In afliſe, M. 1 aſed land to F. N. e Sc. fo that he 
prey an annuity to 1/, be ſaid M. of 10l. for the life of the ſaid IH. and 
if it l be arrear it ſhall be lawful for the ſaid MM. tO Ye-ei:ter quo que 
&c. And it was azreed, that the one has Wktenement in the 
land, and the other tranktenement in the rent, and this as it ſcems 
upon condition in law, viz. it he fails of payment by one year. Er. 
Eſlates, pl. 29. cites 3 Aſſ. q. 

6. i per Scrope, where 220 laud to you till I come from St. 


James s &c. Br. Ibid. 


7. Rent Was granted to J. N. as long as the grantor his heirs A 
ens ſhall hold the manor of C. and it was adjudged franktene- 


9 
ment in the. cranted'; quod nota, Br. Eſtates, pl. 31. cites 11 


Aſſ. 8. | 

8. Ifa man ons common in his land when he puts in his beaſts, 
or ge" eftwvers when he comes to his manor of D. the grantec 
has an eſt ate for term oth fe ; quære. Br. Eit 
17 Af. 7. 

9. if 1 leaſe land to W. M. habendum til 1001. be paid; if u 
livery is mace then it is only a leaſe at will; but if he makes li- 
very the lefiee ſhall have it for life upon condition implicd to ceaſe 
upon the levying the 100], Br. Leaſes, pl. 67. cites 2 Mar. 1. 


— 


but ſays that 3 Mar. 1. this leaſe wa J held by 1 to be good 


(Q a). 


mes, pl 57. cites - 


« 
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Eſtate. 


(Qa) Where no Eſtate is limited, and the Law 
{aith that it ſhall be an Eſtate for Life, for whole 


Life it ſhall be; and ſo where an Eſtate for 
Life is limited, and it is not mentioned for whole 


Lite. 
[I. IF A. ſeifed in fee leaſes for life, without mentioning for 
whoſe lite, this ſhall be for the life of the leſſee; for it 

ſhall be taken molt ſtrong againſt the grantor. Co. Litt. 42. 
2. But if A. tenant in tail J afes fir life , without mentioning 
for whole lite; it ſhall be for the life of the leflor ; becauſe other- 
wiſe it ſhould be a diſcontinuance, and a tortious eſtate, the 

which the law by conſtruction will not make. Co. Litt. 42. ] 


Arg. 


2 


— — 
Fol. 846. 
145 


4 Mod. 172. 
Arg. 8. P. 


Co. Litt. 
182. b. in 
principio, 

S. P.——2 
Mod. 80.8 r. 
cites 


S. C: and vet if before the ſtatute ef entails he had made ſuch leaſe, he being then tenant in fee ſimple, 


it Hoes been an eftate for the lite of the leſſee; 


but when the ſtat ute had 3 it unlawtul for him to 


ind his heir, then the law conttrued it to he for his own lite, becauſe otherwiſe it would work a 


. Such leaſe by tenant in tail ſhall be intended ſor the life of tenant in tail; but in caſe of 
tenant in fee. it ſhall be intended for the life of the leſſee, becauſe ot the different capacities of the two 
perſons ; for the one could make a leaſe for no longer than his Own * „ and the other may make a 


4 Mod. 172. Hill. 4 & 5 W. & M. in B. R. 


leaſe tor. a longer term; Arg. 


3. If a man deviſes land to three, and that the one ſhall take the 
prifits, and dies, this makes a uſe in him, and when ceſtuy que uſe 
dies, the other two ſhall be compelled by ſubpœna to releaſe to 
the heir of the deviſor; and ſo ſee that it is only an eſtate for term 
of lite. Br. Eſtates, pl. 74. cites 20 H. 6. and Fitzh. De- 
viſe 22. 

4. II here an eſtate ts Jam: ted by the party there are ur cr- 
2 m/fances to be objerved, iſt, The e/tate of the grantor, as if a man 
ſeiſed in fee grants a rent, it E fall be for the life of the grantee z 
becauſe the grantor has power by his eſtate to grant it ſo, Citcs 
Aſſ. 1. 17 E. 3. 45. if tenant in tail grants a rent it ſhall be for 
the life of the grantee, but it ſhall determine by the death of the 
tenant in tail for his eſtate ; and if the king grants a rent by his 
letters patents, the grantee ſhall have only at will, as 22 E. 4. 
and 17 E. 4. is. If leſſee for years grants a rent during tie life 
of the grantee, this is determinable on the grantee's death, as 
WELD. 525 2dly, In reſpect of the grantee,-as gift to 
an abbot aud covent is a fee, cites 11 H. 4. 84. So 10 H. 7. 12. 

is fee, 27 H. 8. 25. Gift to A 


Gift to a mayor and commonalty 
dcan and chapter is a fee. 3dly, In reſpect of the conſt 


eration, as geviſe to F. paying fo much te B. is a fee by reaſon of 


tie conlideration, Cites 29 H. 8. Br. Teſtaments, and 4 H. 6. Br. 
Eſtates 28. a bargain and ſale ſhall paſs a fee, becauſe the conſi- 
deration is 3 Cites 27 H. 8. 3. ꝗthly, In reſpect 


of the recompence and laß, as leſſee for twenty years leaſes for ten 
wears, re nerins rent, the rent {hall be for ten years, becauſe it is 


a ICCOMPCENCE or the Os Cites 39 ' Tenant in dotber ex- 
changes 
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294 Eſtate. 


eranges with another, and no eftate is limited to her, yet it ſhall be 
for her lite, as the eſtate for which he had it was, cites 15 H. 
7. 14. 2 H. 7. 5. If a rent be reſerved upon partition, and no 
eſtate is limited, it ſhall be for the ſame eſtate as he has in the 
land, cites 15 E. 4. Per Doderidge. Roll. Rep. 370, 371. Palch, 
14 Jac. B. R. in Caſe of Goffe v. Haywood. 


(Q. a. 2) Eſtate for Life. 


Where it is not a Freehold but a Chattle. 


1. HB ARON and feme ſeiſed in fee, the barin is arraigned et 

feleny, and betakes himſelf te his clergy, and is found guilry, 
by which the ing ſeiſes the land for life of the baron, the king 
ſhall not have it but as a chattle. Br. Eſtates, pl. 87. cites 4 
E. 3. 47. and Fitzh. Aſſiſe, 166. 

2. If a patron grants to F. I. and his heirs and affigns the next 
prejentation of his benefice, yet this is only a chattle notwithſtand- 
ing this word { heirs.) Br. Eſtates, pl. 27. cites 39 E. 3. 37. 

3. A grant of a rent for life out of a long term of years, is a 


2 Eliz. 3 ; 
CB in the but it is only a chattle, and nota franktenement; per Manwood, 


Erit reſolu- to which Gent and Clark J. inclined, but ſaid they would adviſe, 


tion in . „% 
Pein oi. Cro. E. 183. pl. 5. Patch. 32 Eliz. B. R. St. Auby's Caſe. 
Ibid. 8 

25. a. S. P. in 8. C. that it is repugnant to have franktene ment out of a term for years, and becauſe the 
avowant pleaded that he was ſeited in dominico ſuo ut de libero tenemento pro termino vitæ ſuæ, 


judgment was given againtt him. 


{ 295 ) (R. a) What Things or Eſtates may be leaſed. 


1. 8 El. 251. 90. copy holder in fee ſurrenders to the lord to 
D * the mr Fre lord tka it back to him far 
lite, remainder to his wife till his ſon comes te full age, and after t» 

is ſon ; the copyholder dies, and the ſaid lord executes it accord- 
ingly to the wife; per Cur. this intereſt of the wife is a term. | 

2. It was admitted clearly that a man may make a leaſe of hiz 
beate. Br. Leaſe, pl. 23. cites 1 H. 6. 1. | 


(R. a. 2) Eſtate for Life or Years. 


| Avg. Ow. . IF a leaſe made to a feme ſole ſo long as he continues ſole and un- 


118. cites married, this is a leaſe for life in law if [very be made; per 


30 H. 2 Doderidge J. 2 Bulſt. 84. Trin. 11 Jac. 


Raymond]. 2, Leaſe to baron and feme during coverture, they are jointe- 
Raym. 428. nants for life; Arg. Ow. 118. cites Littleton. 


* be k * ; * . 2 1 
Lia. . 2 3. Every grant durante viduitate is eſtate for life, as appears; pet 
L | | Curiam. 


conditior 
S. C. ci 
47. Arg, 


1d un- 
13 per 


ointe- 


rs 3 per 


Eſtate. 29 


Curiam. 4 Rep. 30. Paſch. 36 Eliz. in Caſe of Nown v. Hop- S. 56.—If a 
g : g ; T 1 man grants 
kins, cites Litt. fol. 90. a. and 37 H. 6. 27. 14 II. 8. OO 

4. A grant to a man ill he be promoted to a benefice, or dummodo woman dum 
fe bene gelſerit, are freeholds; Arg. 118. cites 14 E. 2. _ uit, or 

. ante Vis 
duitate, or quamdiu ſe bene geſſerit, or to a man and woman during the coverture, or as long as the 
grantee dwell in ſuch a houſe, or ſo long as ſhe pay 101. &c. or till the grantee be promoted to a bene 
face, or for any life in certain time, which time, as Bracton ſays, is tempus indeterminatum, in all theſe 
caſes, it it be of lands or tenements, the leſſee has in judgment of law an eſtate for life determina- 
ble if livery be made, and if it be of rents, advowſons, or any other things that lie in grant, he has & 
like eſtate for life by the delivery of the deed, and in count or pleading he ſhall allege the leate and 
conclude that by force thereof he was ſeiſed generally tor term of his life. Co. Litt. 42. a. 

5. If a man leaſes land, ſo that the leſſee pay to him 101. per ann. 
this is an eſtate for life upon condition that the tenant pay an- 
nually &c, Br. Eſtates, pl. 88. cites 30 E. 3. 15. and Fitzh. 

Aſſiſe 172. 

6. Where a man leaſes land for life, rendering the firſt ſeven © | 
years 2d. and for the reſt, if he will hold over, four marks ; and he 1 
ſurrendered at the end of the ſe ven years; it was adjudged that his feven years 
eſtate ſhall be taken to be for years, and covenant and waſte ſhall _ deten- 

. 0 : ! 7 ant lu ren- 
be brought accordingly; quod mirum! Br. Eſtates, pl. 10. 7 1e 
Cites 50 E. 3. 27+ land, and 
therefore in 
covenant brought by the leſſor the writ was awarded good. Br. Covenant, pl. 16. cites S. C. but 
Erooke ſays, quod mirum! For the ſeven years refer only to the reverſion, and not to the eſtate z 
jor the eſtate was franktenement by the livery, and the ſurrender cannot make it only to be a term. 


7. A man leaſes to J. S. at the will of the leſſee, and held that if 
it be by /zvery he has an eſtate for his life, and if no livery, then 
it is in doubt; therefore quære. Br. Eſtates, pl. 72. cites 35 


H. 6. 63. 


8. A deviſe to B. during the minority of J. S. or of land extended © 296 J 
tor debt is only a term. Cro. E. 315. pl. 10. Hill. 36 Eliz. 
B. R. in Cordal's Caſe. 
9. Before the ſtat. 21 H. 8. cap. 15. enabling termors to falkfy 
common recoveries, the terms for years were uſually granted for a 
ſhort time, for no body would take long terms, becauſe the tenant 
of the freehold could deſtroy them ad libitum by ſuffering a com- 
mon recovery ; therefore thoſe eſtates for years were accounted 
fhe leaſt, and next to eſtates at will ; but after the remedy given 
by that ſtatute eftates for years became more permanent, and for 
that reaſon the leflees took long terms; per Cur. 9g Mod. 102, 
103. Mich. 11 Geo. in Caſe of Theobalds v. Duffoy. 
lo. * Deviſe of land till debts paid, the executors have a term; * Ttis oaly 
but a leaſe of land being of a certain yearly value, till his debts are 1 _ 
paid, is but a leaſe at will, unleſs very be made, and then it is Waage ri 
a freehold ; per Coke. 3 Bulſt. 100. cites © Rep. 35. LTrin. by will, but 


3 Jac. C. B. J Biſhop of Bath's Caſe. 2 8 —_ 
| had been a 
conditional eſtate for life. Cro. E. 318. pl. 10. Hill. 36 Eliz. B. R. Cordal's Caſe..——— 
S. C. cited 8 Rep. 96. a. Co. Litt. 42. a. S. F. —8. C. Cited. Jo. 25. Allen 
47. Arg. in Caſe of Price v. Vauzhan. 

| (R. a. 3) 


(R. a. 3) Eſtate pur Auter Vie 


I: {tice pur 1. i tenant for life lenſes for E 64 and dies within the term, and 


ut r vie 1 re 
conti: es Tae brit 10 fr T brings treſo. „the ter! nor ought S9 take 110— 


poliethon for tice of the death of the tenant for Wes Br. Notice, pl. x5. cites 
dap or three 22 E. 4. 27. 5 


weeks after 

the death of ceſtuy que vie, where he could not have more ſpeedy notice of his death, he is no treſ- 

er . 4 Le. 63. cites 22 E. 4 | | 

2. F ttate our auter vie may be limited to a man and hrs heirs, 
and may be entatled, and ſhall deſcend, and is not like the ſettling 
of a term for years in tail, where, as it has been often a. judged, 
the tenant in tail is lakes upon to have the whole eſtate in him, 
and may diſpoſe of it at his pleaſure ; ; per C ommiſtoners. 2 Vern. 
185. pl. 167. Mich. 1099, Finch v. Tucker. 

3. A. has e/tate far &ree lives, and ſettles it to the uſe of himſcl, 
in tail, remainder tz B. The remainder is void. Such a caſe 
pur auter vie is not within the ſtatute de donis, and therefore if a 
limitation over had been good, it might have been barred by a 
deed, ſurrender, or other conveyance, without a common reco— 
very. 2 Vern. 225. pl. 205. Paſch. 1691. Baker v. Bayley. 

4. Eſtate pur auter vie of lands in Borough-Engiyh ſhall deſcend 
and go to the heir in Borough-Engliſh. . 2 Vern. 226. pl. 205. 
Paſch. 1691. in Caſe of Baker v. Baily jel as adjudged per 
Ld. Ch. J. Hale in Caſe of Dowdeſwcll v. Dowdeſwell. 

5. Such eſtate fill remains a freehold, and the adminitrator is 
tenant of a freehs!d, and the præcipe in a common recovery muit be 
had againſt him ot thoſe lands; per Cur. Carth. 376. Paſch. 
8 W. 3. B. R. Oldharn v. Pickering. 

[ 2Q7 J 6. G. a copyholder for his own lite, procured a copy in rever- 
fron to be granted to B. C. and D. for their lives ſucceſſive Js but 
this was in truſt for A. and 2 heirs. A. by will deviles the 
copyhoider w_ the deceafe of him and B. his wife to the heirs 
of his body en B. if ſuch i . 4 ſhall 1 be living at the deceaſe of him, 
his wife, or ſurvivor, remainazr te TS. A. left iſſue living at 
his deccaſe, but fuch ſue died, Irving B. Per Wright K. the 
word (/urvivir) muſt not be rejected, and the word (ar) mult 
be nn , (and living at the deceaſe of the ſurvivor), and fo 
he held the remainder to J. S. good; but if that point had been 
otherwife, yet J. S. had been weil intitled as Heir at law to G. and 
dec reed it accordingly. 2 1 ern. 388. pl. 357. Mich. 1700. Ni- 
chols v. Tolley & al 

The chere. 7. An eſtate pur auter vie may be limited to A. in tail, remainder 

1 to B. For this is oaly a deſcription who ſhall take as ſpecial occu- 

| der being pants during the lite of C eſtay que vie. 3 WmMs's Rep. 262. 

good is, for Paſch. 1734. Low v. Burron. | 


that 5 nen i 

te (effec had deviſed the premifies in fee, he then had nothing left in him but a Pofſibil lity, which he 
could not de viſe or limit over; as if a man were ſeiſed in fee ſimple, and at commo: lan! h 1 inted 
nd to one and the heirs of * is body, this was a conditional! ce ; and for as much as the dor r had 


0 


417 2 pMbilitg VT 5 "CYCItieT, he COU, 4 ok Ümit It 091 60 No * it al Common la! WW all citate 431 IEC cou. 


* 
« 
1 


7 ; . 1 W 


r 


— 


— — — 
nr 


but 

the 

TI) 

in, 
1 5 
tie 
111{t 
4 ſo 
een 
and 


Ni- 


ment, pl. 6. 73. 
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3 * 4 * * * - * 3 4 75 * * . » 
net be irtmiuitcd ever alter an eſtate given to one and » heirs of his bod ly, much leſs ſhould an eltate 
tor three hee be limited over aer {uck a tailure of iflue. And as to the notions chat in this k 1:1 of 
. 1 5 : ! * 5 7. 1 AY 7 — . * * + 1 2 
limitation the Nheirs ot the body of A. take only as ſpe occu Pan 3; and that a man m , name as 
many ſpecial cecupaiits 15 he pleales ; by the fume raten it may bu argued, that this eſtate for lives 
* . : 1 KS. a4 1 lieu 511 bh 16 1 . 1 ; ! 
may De limited 1 A 411d Ii [ICIS * and 11 A. le VV ithou » 4 118, Lito fo 42, and his heirs, „NC C27 


tainly would be a void limitation to B. and in preſumption of law, tte continuance of the iſſue of a 
man's body may be for ever. From whence it thould ſeem, that after the leſſee for three tives has 
granted 01 deviſed the premiſſes to A. and the heirs of his body, he (the leſſce) has nothing but 4 
poſſibility, which he cannot grant or limit over. Note, This ap pears trom the Reporter” s Manuſcript 
to have been the opinion of Mr. Webb an eminent CONVEY al 


acer, late of the Inner-Temple; 

However the law is icttled as above. 
8. Eſtate pur auter vie 7s only a deſcendible freehold; Arg. and For which 
agreed by Ld. C. Talbot. 3 Wms's Rep. 262. Paſch. 1734- in © lon it has 


been deter- 
Cala of Low v. Burron. mined 


. i : where a 
leaſe for three lives has been granted to a man and his heirs, and ſuch grantee died leaving an infant 


heir, the parol ſhall not demur. Ihid. in a nota 7 the Reporter, cites it as ſo held by the Ld. Talbot 
in the Cauſe ot Chaplin v. Chaplin, [oth July, 17 


LI 
g. It is obſervable that a law there could be no general eccupunt See tit. Oc- 
of @ rent ; as if I had granted a rent to A. for life of B. and A. a” 21 
had died living B. the rent would have determined. 2 Roll. Ab. 7. 2 
150. Salk 189. But there might have been à ſpecial gccupant of 
a rent, as if I had granted a rent to A. and his heirs for the life of 
B. and A. Had . living B. and leaving an heir, ſuch heir would 
have been a ſpecial occupant : yet if a man had granted à rut t9 
A. his executors and aſſigns during the life B. and afterwards the 
grantee had died, leaving an executor, but no aſſignee, the executor 
ſhould not have had the rent, in regard it being a frechold the 
ſame could not deſcend to an executor. Mo. * 2 Roll Abr. 
152. 3 Car. SIR RICHARD BULLER AND AL' v. Chi ERToN, 
agreed and admitted by Jones J. and Cur. and ink the counſel on 
both fides, that the rent is extinct. 3 W ms's Rep. 264. |'aſch. 
7 34. in a nota of the Reporter in the Caſe of Low v. BURRON, 
Cites the above books, but ſays there ſeems no ſound reaſon for 
this diſtinction, and cites the Caſe of RawLixsox v. NMoNracgex 


(Durcutss) 4th December 1710. by Ld. K. Harcourt. 


Pleadings. L 298 J 


(R. a. 4) Averment of the Life of Perſons. 
In what Caſes neceſſary. 


1.1 1 E who claims his eſtate of the tenant for life, tenant in tail Br. 


Avere 
or parſin of a church, ought to aver his lite, 


Br. Aver- n ment, v!. 
CITCS J 
II. 7. 39.— 


S. 
— . f. 5 Brief, pl. 


735. cites F * 7. 33, 39, 8. P. tor 


Barre, pl. 7 2. 8 H. ». 38. 


le cannot aver their eftates but durin g or 
* Br. Eſtates; pl. 18. cites S. C. 


4 


lives, Br. Averment, pl , 


2. In 


298 


Eſtate, 


2. In treſpaſs the defendant ſaid, that A. was ſeiſed and enfocfſed 
him, and gave colour &c. the plaintiff ſaid, that B. was ſeijed and 
leaſed to A. ta hold at will, who after enfeoffed the plaintiff, and the 


21% B. perceiving it ts be to his difinheritance, entered, and leaſed to 


the plaintiff at will, by which he was poſſeſſed till the defendant did 


the treſpaſs, and a good plea without ſhewing that B. is alive; for 


though the will of B. be determined, yet the plaintiff by his poſ- 
ſeihon has à good title againſt every ſtranger. Br. Pleadings 
pl. 9g. cites 10 E. 4. 18. 

3. But he who derives from the tenant pur auter vie, or upon 
condition, as where a gift is made to A. as long as B. has iſſue of his 


ody, there the tenant pur auter vie, and the iſſue of B. ſhall be 
avered to be alive; per Pigot Idid. | 


4. But per Littleton, in treſpaſs where he recovers damages only, 
he need not aver the lite, and eſpecially where he allzges ſeiſiu or 
poſiefion, for this prove the eſtate to continue. Ibid. 

5. Aud where a man pleads a grant 4 re verſion, and that the te- 
nant attorned, he need not allege that he attorned in the life of the 
leer. Ibid. | 

6. If tenant in tail of a rent grants the rent over, the grantee in 
treſpaſs or avowry making title to this rent ought to aver the life rd 
the tenant in tail; for after his death the grant is determined. 
Br. Averment, pl. 18. cites 15 E. 4. 6. 

7. So by the beſt opinion, where ſuch rent is granted in tail 


which had not eſſe before, and a man recovers the ſame rent again}l 


the tenant in tail, and maxes his title by the recovery upon the matter 
he ought to aver the life of the tenant in tail; for he cannot recover 


fee-ſimple of the rent of which there was no fee before, by ſeveral; 


but quære inde. Br. Averment, pl. 18. cites 15 E. 4. 6. 

8. Where tenant in tail is of rent which had na efſe before the 
grant made in tail, and he grants it over, the grantee, who avows 
or juſtifies, ought to aver the life of the tenant in tail, fo by ſeveral 
where he ſuffers a recovery of the rent, quære; for by ſome there 
is fee-ſimple for the time. Br. "Tail and Dones &c. pl. 15. cites 
I; J. 4. 6. 8. | 

9. Treſpaſs upon the 8 H. 6. the defendant ſaid, that the at 
of B. was ſeiſed in fee &c. and gave in tail to A. with aſſent of this 
covent the remainder ts N. in tail, by which A. was ſeijed, and died 
without iſſue, and NM. entered as in his remainder, and died, and F. 
as heir in tail, entered, que eſtate he has, and had tempore ingreſſus 
&c. which J. is jet alive and gave colour to the plaintiff. And 
ſo ſee that he who claims que eſtate of a tenant in tail aught to aver 
bis life; quod nota. Br, Averment, pl. 19. cites 15 E. 4. 16. 


ER 3. ©) 


1. f 
leaſe 
ther 
aorſe; 
16 + 
1 
neir 1 
ſecage 
firſt! 
guare 
Anon 
2 
may 1 
E. 33 


4. 
that t. 


and re 


Hi 
be allo 


1656. 


years of: 
neceſſity; 


8 Geo, H 


8. N 
voked, r 
accoun! 
the mot, 
21 Car, 

9. A 
made a 


Eſtate. 
(R. a. 5) Leaſes. 


Void or not on Account 4 the Maker. 


Not having an Abſolute Eſtate. 


1. 4 THER of an infant leaſed the ſon's lands for twenty 
years, at full age the ſon on the back of the indenture re- 
leaſed to defendant all his right; per Wray, this leaſe by the fa- 


ther as guardian was voidable only by the ſon; and then ſuch en- 


aorſernent is a good afſignment. 2 Le. 220, 221. pl. 278. Paſch. 
16 Eliz. B. R. Anon. 

2. Tenant in ſocage made a leaſe for four years and died, his 
heir within the age of eight years; the mother being guardian in 
ſecage leaſes by indenture to the fame leſſee for fourteen years; the 
firſt leaſe is ſurrendered, but otherwiſe it is of a leaſe made by 
guardian by nurture. 4 Le. 161. pl. 267. Mich. 31 Eliz. C. B. 
Anon. - 

3. A man by an uniawful entry gains ſuch a poſſeſſion that he 
may make a good leaſe againſt any but him that hath right. Cro. 
E. 331. pl. 9. Trin. 36 Eliz. B. R. Lee v. Norris. 

4. A. ſeiſed in fee, deviſed to his ſon in tail, and appointed 
that the over/eer of his will ſhould educate his fon till twenty-one, 
and receive, ſet and let for him. The overſeer has no intereſt to 
make a leaſe for years in his own name, but may make a leaſe at 
10 70% and his receipts are for the uſe of deviſee. 5 Mod. 102. 
cites Cro. E. 674. 734. Trin. 41 Eliz. Pigot v. Garniſh. | 

5. Leaſe by guardian in ſocage ends by the death of the guar- 
dian, Brownl. 79. Trin. 16 Jac. in the Caſe of Balder v. 
Blackbourn. | | 

6. A. acknowledges a /atute, then makes a leaſe for years to 
begin at a day to come, leſſee ſhall have a ſcire facias ; per Bram- 
ſton. Mar. 211. Trin. 18 Car. | 

7. Leaſes made by mortgage at rack and improved rent, are to 
be allowed and ſtand good, otherwiſe not. Chan. Rep. 172. 
i656, Weldon v. Rallinſon. | 
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Mortgages 
before fere- 


cloſure can. 


not make a 
leaſe for 


years of a houſe &c. in mortgage to bind the morgagor, unleſs to avoid an apparent loſs, and merely in 
neceſſity; per Ld. Chancellor, Paſch. 1722. and fo reverſed a decree at the Rolls. 9 Mod. 2 Patch. 


$ Geo, Hungerford v. Clay. 


8. Mother by colour of a will, which is after found to be re- 
voked, makes leaſes for tines and full rents, which ſhe offered to 
account for ; yet the court would not make them good, becauſe 
the ther could not ſet or let lands. Chan, Caſcs 126. Paſch. 
21 Car. 2. Hele v. Stowell. 

9. A judgment creditor, having extended a moiety of the lands, 
made a leaſe for ſeven years of the ſame, reſerving the full rert ; 

| 4 Chancery 
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Eſtate, 


Chancery will not ſet this Teaſe aſide. Fin. Rep. 115. Hill. 25 


Car. 2. Doughty v. Stiles, Keat & al”. 

10. Fur were truſtees, three leaſe ; it is a breach of truſt, and 
leſſee's bill to eſtabliſn his poſſeſſion and be relieved againit ac- 
tions was diſmilied. 2 Chan. Cafes 202. Mich. 26 Car. 2. 
Rothwell v. Huſſey. | | 

11. Grant to the warden and aſſiſtants for the benefit of the in- 
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habitants, for the eaſe of taxes, and for the relief of the poor, they 


cannot make leaſes without the conſent of the major part of the 
inhabitants. Chan. Caſes 269. Mich. 27 Car. 2. Inhabitants 
of Sutton-Coficld. 7 | 


(R. a. 6) Leaſes. Good or not on Account of 
the Maker and the Thing. 


By Biſhops, Parſon, Kc. 


a. The . 32 H. 8. cap, 4 LL 1705 made of any manors &c, by in- 


3 28. S. 1. denture ſealed for years or lije, by any pen 


PP OY feiſed i in right ow church, ſhall be good againſt him and his juc- 


ed, and not ceffors. 
deed poll . 

- een S. 2. Provided not to extend to lands whereof an old leaſe is in being, 
2dly, It unleſs it be expired er ſurrendered within a year after the making of 


muſt be mace fle new, nor to any grant ts be made of any rever/191 of manars, lan 1s, 


. Oc. nor to any 2 of ſuch manor, lands, &c. which have not ww 


day of the commonly been "let to arm, or occupied 74 mers thereof by th ſpace 
making of 20 years next before ſuch leaſe made; nor to any leaſe to be made 


thereof, or F a 
* H 4 4 
"ale without impeachment of waſte, ner to any leaſe is be made for alot 


making 21 years, or three live s, from the day of the making thereof. 
thereof. | 

34ly, If there be an old leaſe in being it muſt be ſurrendered or expired, or ended 
within a year of the making of a leaſe and the ſurrender muſt be abſolute and not conditional. 

athly, There muſt not be a double-leaſe in being at one time, as if a leaſe for years be made 
according to the ttatute, he in the reverſion cannot expulſe the lefice, and make a leaſe for lite or 
lives according to the ſtatute, nor e converſo, for the words of the ſtatute be to make a leaſe tor 
three lives, or 21 years, {© 25 one or the other may be made, and not both. 

gthiy, It muſt not exceed three lives, or 21 years, from the making of it, but it may be for 2 
leſler term, or fewer lives. 

Grhly, It muſt be of lands, tene ments and 6 manurable or corporeal, which are ne 
ceſlary to be letien, and whereout a rent by law may be reſerved, and not of things that lie in graut, 
as ad von ſons, fairs, markets, franchiſes, and the like, whereout a rent cannot be reſerved. 

7thly, It muſt be of lands or tenements which have moſt commonly been ietten to farm, or occu 
pied by the farmers thereof by the ſpace of 20 years next before the leaſe made ſo as if it be betten fo for 
years at one or ſeveral time; within thoſe 20 years, it is ſuthcient. A grant by copy of co! 
roll in fce for life, or years, is a tufficient letting to farm within this ſtatute, for he is but tenant at 
wil! according to the cuſ'c m, and ſo it is of a leaſe at will by the common law, but thoſe letting t 
farm muſt be mace by ſome ſeiſed of an eſtate of inheritance, and not by a garde in in cluyatry, tenant 
by the curteſy, tenant in dower, cr the like. 

8th], That upon every ſuch leaſe there be reſerved year!y during the ſame leaſe, due and jiy- 
able to che leffors, their heirs and ſucceſſors, &c. © mue}: yearly farm or rent, or more, as ha: been 
moſt accuſtomab y vic led er paid for the lands &c. within 20 years next before ſuch leaſe made. 
See (R. a. 7 pl 1. 
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Eſtate. 


ah! v, Nor any leaſe to be made without impeachment of waſte; therefore if a leaſe be W.. for 
lite, the remainder for lite &c. this is not warranted by the ſtatute, becauſe it is dilpunithable of waſte ; 
but ifa leale be made to one for three lives, this is good, tor the occupant, | if any happen, hall be pu- 
niſhed tor waſte. The words of the ſtatute be, (ſeiſed in the right of the church, yet che buhop that 
is ſeiſed jure epiſcopatus, a dean of his fole poſſeſſions in jure decanatii an archyeacon in jure archi 
deaconatus, a prebendary, and the like, are within the ftatute, for every one of them generally is 
ſeiſed in jure eecleſiæ; but a parſon or vicar is excepted out of the ſtatute 22 H. 8. and therefore if 
either of them make a leaſe for three lives &c. of lands accuttomably letten, reſerving the accuſtomed 


399 


rent, it muſt be alſo confirmed by the patron and ordinary, becaufe excepted out of 32 H. 8. and not 


roſtrained by the ſtatute of primo, er 1} pong and what has been ſaid concerning a leaſe for three 
lives dues hold for a leaſe for 21 years. » Litt. 44 b. | 

Contra per Keyling and Twiſden ]. $13 416 Pemble v. Sterne,——Becauſe the firſt part of 
the ttatute, as to the leaſing, ſeems to reier to more ancient time, and the laſt part of the occupying 
by tarmers tothe 20 years. Ibid. 


2. Brooke ſays, it ſeems that a prebendary may make a leaſe | 301 } 
In 21 years by the ſtatute of 32 JJ. g. which hall bind ſucceſſors ; 

for parfons ant 4 vicars are there oxce ted, but nt prebendari '05, theres 

fore it ſeems that the leaſe thall bin d; for he 1s ſciſed in right of the 

frebend, which amounts to ſeilin in right of the church, and fo 

equity ; quære. Br. 1 pl. 2. 
3. 1 Eliz. cap. 19. /. 7. It is enacted that all gifts, grants, It was res 


"1g ſolved, that 
16 ments, fines, and other con 155 yances and e/!ates, from the fing Hey by che 


of this preſent Parliament to be had, made, done, or ſuffered by any the 1 Elis. 


biſhops 
cnbiſhop, or other biſhop of any „ ca/; Iles, manors, lands, tene- ee 5 


e. mi or other hereditaments, being part of the þ3[ſeſfrons of his arch- flrsined to 
bithoprick or . 4 Fg or united, apper taming,or * belonging to any the make any 
Jame ar cHbiſpepri ICRS or r bifhop ricks, to any perſon ar perjons, bad . eltete Of in- 


tereſt of an 
ck or e 640 r than to the Queen's majeſiy, her heirs and land, 2 


fu ceſſors) ) wwheroby any eftate or ęftates ſhould, or may paſs frem the ment or he- 


faid arehbiſbops or bijlpops, or an of them, and + other than for n — 
TEE lime 7 5 7 5 7 A parce! { his 
term of 21 years, or three lives , from he time of ſuch gate made, diſhopricks 


and 7 whereupon the old ac cuftomed { vearly rent, or more, fhall be re- or of any 


ſerved and Pay able yearly during fuch term of 21 years, or three li Nes, Charge or iffe 
ſhall be utterly + wid and of 2, to all intents, conſtructions brace 
be utterly + vid and of none effect, to all intents, conſtructions , of tat 
ond prerpaſes, any lau, cu/lom or uſage to the contrary in any Wiſe or any other 
nt toithſtandimng. ting in 
their diſpo- 
| ſition to bind 
the ſucceſſor ; but only a leaſe for 21 years, or three lives, of ſuch lands, tenements and heredita- 
ments, which h ive been uſually de miſed, and upon which hi uſual rent ihall be reterved, according 
to the ſaid act of 1 Eliz, 10 Rep. 60. a. b. Trin. 11 Jac. Biſhop of Sarum's Cale. 

[f they make a leaf fe of any lands uſually demiſed, and reſerve the uſual rent, according to the 
ſtatute of 1 Eliz. yet if ail the limitations preſcribed by -z32 H. S. be not purſued, as if it be not all 
in polleſſton, or that the old leaſe will not be expired or ſurrendered within one year, {which is not 
my tbited by the ſtatute of as t Eliz. as was adjudged in Fox's Cas?) then ſuch leaſe ſhall not 

ind the ſucceſſor un leſs it be confirmed by the dean and chapter, tor the tatute of the 1 Eliz. dogs 
not enable any archbithup or biſhop, alone, to make any leafe. 10 Rep. 60. b. Biſhop of Sarum's 
Cale, 

* Theſe words in the act of the 1 Eliz. (belonging to the archbiſhoprick or bi hoprick) ſhall be 
conſtrued concerning the a:chbi * or biſhoprick. 10 Rep. 61. Biop of Sarum's Cale. 

Such conſtruction has been made to diſable the biſhop to do any thing burto make leaſes for 21 
years or three lives, concerning the biſhoprick, to bind his ſucceſſor, as a grant of the next avoid.nce 
dy the biſhop of a benefice to another, though it be confirmed by the dean and chapter, is rettrained 
ty the Ratute of the 1 Eliz. to bind his eee r, as oftentimes has been adjudged, becauſe it was 
lach an hereditament upon which rent could not be reſerved ; for all that which is not permi e 
the exception, other than &c. is reſtrained as to the ſuccellor by the general purview of the at. 
70 Rep. 60, b. Biſhop of Sarum's Caſe. 

} But ſuch grant ſhall bind the biſbop himſelf, notwithfanding the Ratute ſays that it ſhall b: 

Vet. X. 2 : vaid 


1 
. 
5 

E * 
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| death. 


Ettate: 


veid to all intente, con tructions and purpoſes, for the makers of the act intended not only the ad- 


vancement of religion, but likewiſe the increaſe of hoſpitality, and regarded the ſucceflion mere 


than the biſhop himſelf, 10 Rep. 60. b. Bithop of Satum's Caſe, 


Co. Lier. 4. King Edw. 6. granted to a biſhop and his ſucceſſors the all- 
_— _ Vow/on + the church of L. to hold to his and their proper uſe after 
S. C. but the deat of the incumbent ; the b:/hop made a 1 fer 40 years of 
mentions the advow ſon, f commence at ſuch time as the ſuid parſonage ſhould 
. come ts the hands of the biſbop by reſignation, death, or other wiſe, 

of the incumbent; which leaſe was confirmed by the dean and 
chapter; and afterwards the biſhop died, and ſo did the incum- 
bent; reſolved, that the leaſe was void againſt the ſucceeding 
biſhop, becaule his predeceſſor had nothing in the patſonage 1m- 
propriate during the life of the incumbent, who ſurvived the 
leſſor. D. 244. a. b. pl. 6o. Mich. 7 & 8 Eliz. Anon. 

5. 13 Eliz. cap. 10. f. 3. All leaſes, grants, conveyances, or 
eſtates, made ar jiffered by auy dean and chapter of any cathedral 
collegiate church, parton, vicar, er any other having any ſpiritual or 
302 eccleſiaſtical living, or any houſes, lands, tithes, or ather hered:ta- 

ments, being parcel of their college, cathedral, chapter, hojpital, 
parſmnage, vicarage, or other jpiritual promotion, or belonging there- 
nts, other than from 21 years or three lives from the making there, 
and thereupon the accuſtomed yearly rent, or more, ſhall he reſerved, 
and payable yearly during the term, ſhall be utterly void to ail intents 
and pur poſes. | | : 
This att ſhall not make good any leaſe or other grant againſt ile 
| private /tatute of any collegiate church. 
A bend en- 6. 14 Eliz. cap. 11. / 15. All bonds, contra#ts, promiſes and 
1 covenants, to be made fer ſuffering any perſon to enjoy any benefice ar 


for payment : ts | 
of money eccleſiaſtical promotion wit) cure, or to take the profits thereof, other 
—_— be than ſuch bonds ans crvenants as ſhall be made for aſſurance of any 
averre to = were P 
be for enjoy. {eaſe heretofore made, ſhall be of ſuch force, and not atherwiſe, a: 


ing fuchs eaſes by the ſame perſons made of ſuch benefices and eccleſiaſtical pro 


leaſe. Codb. motions With cure. 
29. pl. 38. 


27 Eliz, C. B. Macrow's Caſe, 


7. S. 16. Al! leaſes, bonds, promiſes and covenants, concernint 


benefices and eccleſaſtical livings with cure io be made by any curate, 


ſpall be of no other force than if the ſame had been made by the bene- 
ficed perſon himſelf, that demijed the 2 te ſuch curate. 

8. F. 17. Spiritual perſons may let their houfes in market towns; 
or the ſuburbs, jo as it be not the capital or dwellng-houſe, nor have 


above ten acres of land to it. | 
Provided no leaſe be made in reverſion, or without reſerving the 


accuſtomed yearly rent, or without charging thelcfſee with repairs, nor 


for a longer term than 40 years. | 

9. Al the common law a biſhop might make an alienation in tce- 
ſimple ; but by 32 H. 8. 28. biſhops without dean and chapter, 
or their confirmation, may make a leaſe for 21 years, but with 


the confirmation of the dean and chapter, may make a leaſe for 
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1000 years; but by the Pat. I Eli. whether with or without con- 

tirmation, they cannot leaſe but for 21 years, or three lives, and it 

muſt begin preſently from the making, and the ancient rent muſt 

be reſerved payable yearly during the term; Arg. Le. 59. pl. 77. 

Paſch. 29 Eliz. B. R. in the Cafe of Bunny v: Wright and 

Stafford. | | | 
10. A biſhop after the ſtatute 1 Eliz. made a leaſe of a fair So if it had 


; , , , . zen a leaſe 
for three lives, rendering the ancient rent, which was confirmed ;, 217 


by the dean and chapter; adjudged; that the ſucceſſor ſhall avoid rendering 
the leaſe becauſe a fair is but a franchiſe or liberty not manura- e 
ble, out of which a rent cannot be reſerved; and fo the leſſor &c. f, 


ſucceſſor 
has no remedy by diſtreſs or aſſiſe. 5 Rep. 3. a. Trin. 30 Eliz. fhall avoid 
B. R. Jewell's Caſe. 45 


i:; tor though 
the rent re- 
ſerved be good by way of conttact between the leſſor and leſſee, yet it is not incident to, nor ſhall go 
with, the reverſion; refolved, 5 Rep: 3. in ]-well's Caſe. S. C. cited as adjudged. Ley 7 4. * 
S. C. cited 10 Rep. 65. b. S. C. cited 2 Saund. 304. Arg. and fays, that as it may 
well be collected out of the book, it was a caſe on a leaſe for lite, and not for years, and ſo no reſolu- 
tion in the point, and that the point of a leaſe for years at the end of the caſe is but an extrajudicial 
pinion only, and then if the ſucceſſor ſhall have remedy by action of debt for ſuch rent reſerved on à 
leaſe for years, it follows that it is ſuch rent as ſhall go with the reverſion, and that it does not lie in 
privity of contract only; for the ſucceſſor of tlie biſhop, who was the leſſor, is no: privy to the con- 
tract of his predeceſſor, but has only a privity of eſtate, viz. the reverſion. Though ſuch a thing 
25 a fair cannot be leaſed by itfelf, yet it may be leaſed with a manor; Arg. Agreed. Litt. Rep. 
305. A biſhop may grant a fair for years, but not for life, becauſe debt lies on ſuch leaſe. 
Raym. 11. Arg. Paſch. 13 Car. 2. B. R. 


11. Leaſe for years was in being, of which ſome were yet to Aud. 193. 


. 7 | i . . 1. 228. 
come; biſhop makes a leaſe for three lives; adjudged a void ger v. 


leaſe; for the intent of the ſtatute 1 Eliz. was not to tolerate two Wright, 
leaſes in eſſe at the ſame time, viz. one for years and another for 5. C. che 
lives ; the words there is (or) in the disjunctive, viz. for 21 years, L 303 


or three lives, and ſo it is apparent that both cannot be by the e ” 
CA * 


ſtatute at one time. Mo. 253. cites Trin. 0 ↄ., ied nd 
Marlar v. Wright and Green. the leaſe for 
lives was 
confirmed by the dean and chapter, but held void againſt an after-biſkop by the ſtatute 1 Eliz. 
Cro. E. 141. pl. 3. S. C. adjudged accordingly, though confirmed by che dean and chapter; tor as 
to the rent reſerved or! the grant for thre lives in reverſion, although it becomes due, yet tne luc— 
eelſor has no remedy tor the recovery of it during the leaſe for years, either by diſtreſs or action ot 
debt, being reſerved upon a leaſe for life, nor by atfiſe, becæuſe he had no ſeiſin, and fo is not due of 


4 


payable according tothe intent of the ſtatute. 


12. A leaſe made by a prebendary is within the equity of the 
ſtatute 32 H. 8. cap. 28. becauſe that ſtatute ſpeaks of men ſeiſed 
n right of their churches, and a prebendary is ſeiſed in right of 
55 Le. 31. pl. 13% RJ 
Eliz. C. B. Acton v. Pitcher. N 1 

13. A parſon was deprived for flandering the book of common 
prayer where he ought not to be deprived for the firſt offene by 
the ſtatute 1 Elix. yet he cannot enter and make leaſe till the 
lentence of deprivation be annulled by appeal. Mo. 228. at the 
end of pl. 366. Mich. 36 & 37 Ellz. B. R. Cowdry v. Acton. 

14. After the death of the dean, who was party to a leaf: not Le. z08. 
warranted by 13 & 14 Eliz. ſuch leaſe ſhall be void, and the 8 55 705. 

| 2 2 fuc- 2 8 bh 


of Carter v. ſucceſſor 20115 the chapter ſhall avoid it. Carth, 13. cites Lincoln 


4 
laycole. 3 T. 8 . 
3 Rep. Coliege's Caſe 3 Rep. 60. [b. Mich. 37 & 38 Eliz. C. B.) f 
6-. in Lin- | 1 
cola College's Cafe, cites it to have been fo reſolved after great doubt, per 39 Eliz. C. B. in Cafe of 
Hunt v. Singleton. But per Atkins J. the Caſe of Hunt v. Singleton is hard, conſidering that the ] 
dean and the chapter were all perſons capable, that a grant ſhould hold in force as long as the dean 0 
lived, and determine then; he thought, they being a corporation aggregate of perſons who were ail t/ 
capable, that there was no difference betwixt that cafe and this. Ellis ſaid, that in FLOYD AND k 
GANZ s Cats. reported in Jones, it was made a point, and that Jones in his areument denied 
the Caſe of Hunt and Singleton; he ſaid that himſelf and Sir Rowland Wainfcot reported, and that tt 
nothing was ſaid of that point, but that Ld. Coke tollowed the report of Ser,cant Briigman, who was e. 
three er four years puiſne, and that he miſtook the Cafe. Mod. 205. pl. 35. Trin. 27 Car. 2. be 
C. B in Caſe of Chapter of Southwell u. Biſhop of Lincoln, | (> 
_ 5422 15. The bib:;p of N. had a manor ts which an advowſm was th 
5. C. in appentant, and granted the advorion to the plaintiff for 21 years, th 
B. R. but Which was confirmed by the dean and chapter. Ihe bifhop was af- = 
S. P. does ferwards tranſlated, and white the teiporalities were in the Queen's 10 
pot af eat. hands the church became did; the Queen preſented H. the de- Ee 
fendant, who was admitted, inſtituted and inducted, a: ainſt - 
whom and the bithop the plaintiff brought a quare impedit; re- E- 
ſol ved, that though it was ſuch an hereditament whereot no an- 13 
nual profit nor rent can be refcrved, this grant was void by the 3 
ſtatute 1 Eliz. becauſe it is parcel of the po iions and heredita- 
ments of the biinoprick, and therefore void as well againſt the 1 
| Queen as againſt the ſucceſſor, though it is good ſo long as he 2 
4 who granted it continues biſhop. Cro. E. 699. Trin. 41 Eliz. * 
4 C. B. Armiger v. the Biſhop of Norwich and ſolland. | __ 
4 16. 43 Eliz. cap. g. / 8. Ali judoments to be had, for the intent 3 
to have or enjoy any leaſe contrary ts the ſtatutes 13 Klix. cap. 20. to 
A 14 £12. cap. 11. and 18 Eiiz. cap. 6. ſhall be void, as bonds or an; 
3 covenants made for that purpoſe are appointed to be void. lea 
17. A layman is preſented &e. and makes a leaſe which is con- 1 
3 firmed by patron and ordinary, and after is deprzved by ſentence 4-4 
1 declaratory, yet the leaſe is good, for When he made the leaſe he uh 
2 was patron in facto, and the deprivation ſhall not have ſuch rela- has 
* tion to make him no parſon ab initio, though it be declaratory, hay 
* L 394 ] for the ſucceſſor ſhall not have the mean profits. D. 292. b. pls Vi 
1 72. Marg. cites Trin. 48 Eliz. B. R. | - 
1 18. 1 fac. 1. cap. 3. J 2. Every archbiſhop aud biſhop ſhall be het. 
4 arfabled to do or ſuffer any thing, whereby an) honours or hereaita- nev 
I ments, parcel of the poſſeſſions of the archbiſpsf rick or biſheprick, er 08 
I belonging to the ſame, may be aliencd, charged or conveyed to the Ring or | 
4 and ail ſuch alienationt, charges and conveyances, and all confirma- 1 
tions of the ſame ſball be void. of b 
3 Cro. J. 111. 19. Leaſe of tithes by biſhop for three lives was refolved not ſiaſt 
4 . C. good, becauſe no remedy is for the rent by diſtreſs nor debt, and &c, 
23 and afirmeg therefore it cannot be called rent; but otherwiſe had it been 2 2 
4 I leaſe for y becauſe debt Ii M 8. pl 78, Trin . 
x in —— 8755 eaſe for years, becauſe debt lies. o. 778. pl. 1078. G biſh 
4 led As |= Jac. B. R. Talentine v. Denton. 2 
4 2 Saund. 304. So of a portion of tithes, and though ſucceſſor accepts the rent, yet the leaſe 1t- the 
1 mains void; for it is made abſolutely void by the ſtatute againſt the fucceſſor, but not againit the 


biſbep himſelf, Cro. J. 173. pl. 14. Trin. 5 Jac. B. R. Rickman v. Garth. 
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20. Dean and chapter being ſeiſed of a manor in which are 
capyhollls demiſabie for three lives, they let it by indenture for three 
lives; adjudged good. Cro. J. 79. pl. 70. Trin. 3 Jac. B. R. 


. Baugh v. jlaincs. 


21. Ihe dean and canons of Mindſor in 35 Eliz. agreed to caſt 
lots to have afjſurances made to each of them of a leaſe of certain part of 
the poſſ ons of the church, ſo that after lots were cait every one might 
know waat lands he thouid have; they executed the aſſurances 
thus, viz. I he body corporate entered into a bond of 500l. to 
every canon, who was to have the leaſe, to be paid in a ſhort time 
before the expiration of the oid leat in eſſe; and the canon the 
ſame day eintcred into another bond to the corporation to pay 
them 5101. if tney made the leaſe to him &c. and it was proved, 
that they agreed amongſt themſelves that one 500 J. ſhould be 
ſtopped for the other, and that the corporation was only to have 
101]. for the new leaſe; decreed by Ld. G. Egerton, that the 
bond by the corporation of 500] to each canon, was void by 
the ſtatute 18 EZ. which' mentions bonds and covenants to be void 
which are entered into for making a leaſe contrary to the Nlatute of 


13 Eaz. Mo. 789. pl. 1089. Hill. 4 Jac. in Canc. Dean and 


Canons of Windſor v. Penvin. 


22. As to the diſabling ſtatutes of 1 Eliz. and 13 Eliz. the 
words of the exception out of the reſtraint and diſabilityof 1 Eliz. 
are, ther than for term of 21 years, or three lives, from ſuch time 
as any ſuch grant or aſſurance ſha'l de given, whereupon the old and 
accuſtomed yearly rent, or more, ſbali be reſerved; and to that effect 
is the exception in the ſtatute of 13 Eliz. Firſt, it is to be under- 


| ſtood, that neither of theſs difabling acts, nor any other, do in 


any ſort alter or change the enabling ftatute of 32 H. 8. but 
leaves it for a pattern in many things for leafes to be made by 
others, 2diy, It is to be known, that no leaſe mae according 
to the exception of 1 Eliz. or 13 Elix. and not warranted by the ſta- 


tute of 32 HH. 8. if it be made by a b.thop, or any ſole corporation 


but it m/z be confirmed by the deans and chapters, or others that 
have intereſt, as hath been ſaid in the Cale of the Parſon and the 
Vicar. Go. Lite a4. b:- 

23. As it bilhop make a leaſe for 21 years, and all thoſe years 
being ſpent ſaving three or more, yet may the biſhop make a 
new leaſe to another for 21 years, to begin trom the making, 
according to the exception of the ſtatute, but not a leaſe for lite 
or lives, as hath been ſaid, and this concurrent leaſe hath been re- 
ſclved to be good as well upon the exception of 1 Eliz. in cafe 
of biſhops, as upon 13 Eliz. which extend to ſpiritual and eccle- 
tiaitical corporations, aggregate of many as dean and chapters 


&c, whien 32 H. 8. did not. Co. Litt. 45. a. 


24. But in the caſe of the concurrent leaſe in the. caſe of the 
biſhop it muſt be confirmed. Co. Litt. 45. a. 

25. Aliſo the exception of 1 El:z. and 13 Eliz. doth differ from 
the ſtatute of 32 H. 8. ror the leaſ:s for years to be mide ac- 
Corling to the exceptions of 1 and 13 Eliz. muit begin jrom the 

Z 3 making, 
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making, and not from the day of the making, but by force of 32 
I. 8. from the day of the making. Co. Litt. . a. 

26. And although the ſtatutes of the 1 and 13 Eliz. do not a ap- 
point the leaſe to be made by writing, yet it muſt therein, and in 
the other eight properties and qualities before- mentioned, and 
required by 32 H. 8. follow the pattern thereof (the concurrent 
leaſe only excepted. ) Co. Litt. 45. a. 

27. Although the exception in 1 and 13 Eliz. 8 the 
accuſtimed rent is more general than that of 32 H. 8. and there is 
not any prov iſion for leaſes made d:/pu/rſpable of waſte &C. yet 
muſt the pattern of 32 H. 8. be followed; for leaſes without im- 
peachment of waſte made by ſuch ſpi ritual and eccleſiaſtica 
perſons, are unreaſonable and cauſes of dilapidations. Co. Litt. 


45: 2+ 


ter the deter mination of the leaſe } for 50 years, which expired 38 
Eliz. In 42 Eliz. they made a leaſe to \V. the Plainti tt jor three 
lives, reſerving rent, and a letter of attorney to mate {ivery, aid 
covenanted that the plaintiff ſhould enjoy the lands 4 gainſi the leaſe 
ade to T. and all claiming under hin. |. brought action againſt 
W. and had judgment. W. brought covenant againſt the 3 
and chapter au this leaſe. Livery was made by the attorney afte 
three rent-days incurred. The juſtices all agreed that the leafs 
was good, and the livery well executed by the attorney, who is 


not confined to any time to make it; and alſo that the leaſe for 


3 three lives was not void by the ſtatute of 13 Eliz. becaule the dear 
the plzinuF, who made the leaje for three Hives was aitve at f the time of the evice 
tion; and judgment for the plaintiff. Mo. 875. pl. 1223, Patch, 
10 Jac. Walter v. the Dean and Chapter of ich 

did. Said 29. If a corporation aggregate makes a leaſe ut w arranted by 13 
1e 2 Eliz. ſuch leaſe is void againſt themjelves ; but it @ ſole cor Yoration 
42 ed.—C:o. make ſuch a leaſe it ſhall bind him, though it ſhall be void againſt 
E. 69g. Ar- his ſucceſſors ; per Hale Ch. B. " Hardr, 226. pl. 6. Paſch. 15 

e,. 3. in SCACC, | in Cafe of Morris v. Antrobus, 

, Le. 297. 
% Cites the Bilbop of Coventry's Caſe. Mc. 875. pl. 1222. agreed that it holds good during 
s the life of the dean. The ſame of Warden of a College Le. 309. Carter v. Claycole. 
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by the common law ſuch a graut for two lives, with the allcnt 0: 


\ !eaſe being in eſſe the de an and chapter made a new leaſe ; it was refolved that this was good ai 
as the dean was living, ci ed per Coke Ch.. 4 Sulit, 79. Patch. 11 Jac. as the Cale of tic 
and Ch 


* hether a parton making ſuch leaſę mall be bound by it h:mſc!:, 


rpter of Norwich. 
39. Peyet . Hart. 


30. The biſhop of Saliſbury granted the office of ſurveyor of 4 
manor to two, for their lives; with the fee of 61, 138. yearly, whereas 
the 4 Was never granted but only to one, The bithop and one 


of the grantees died, and the ſurvivor diſtrained for the rent-ar 


rear. Keſolved, that the grant was yoid by the act 1 Eli 
which reſtrains biſhops &c. frem making unuſual grants; and 


being void, could not be good by any accident or matter ſubſ:- 


quent (as here by the death of one), to bind the ſuccetlor ; that 


che 


d 
* 


28, The dean and chapter of N. 37 H. 8, made a lafe f Uh for Jo. 
years, and 8 Eliz. they made a wo to T. for qq years, ts b. gin / 


2 
Holt 
33 
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Prat. 
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f 32 the chapter, had been good, though it had not beenuſually granted par of an 
85 - . 2 ehdeacon 
for two lives before; that the grant of an ancient office to one with def cem. 
t ap- the ancient fee by a biſhop, ſhall not bind his ſucceftor, unleſs it m;/ary of e 
d in is confirmed by the dean and chapter; and if the bilhop who 4 are 
and | i moe void within the 
made the grant be tranſlated, or depoſed, or removed, it is voi. 3 
rrent 2zainft the ſucceſſor; and judgment accordingly. 10 Rep. 58. intent of the 
b. Prin. 11 Jac, The Bithop of Sarum's Caſe. ſtatutes of £ 
U the | Eliz. and 13 
ere is | Eliz. for 
in they are hereditaments, and are pertaining unto them; and that a grant of thoſe offices to two where 
. yet they were only grantable to one for life, and being granted in reverſion, is a void grant by thoſe ſta- 
t im- mites againſt the ſyccetlors ; tor they reſtrain all grants but thoſe of neceſſity, as well of offices as of 
(tical other things not warranted by thule ſtatutes. — Jo. 264. S. C. cited ia S. C. and adjudged 
. accordingly. | 
Litt. 9 
31. Leaſe by biſhop made di puniſhable of waſte is void. Litt, 
r 50. Rep. 306. Mich. 5 Car. C. B. Sheer v. Pentor. 
nar 32. Præcentors of old foundations are enabled to leaſe by the 
4 38 ſtatute; otherwiſe perhaps of new foundations; per Hide J. and 
three where a Cafe was cited in the Exchequer that leaſe made by the 
„ and chanters of Paul's ought to be confirmed; Hide ſaid, that they are 
Aale not properly chanters, but minoris ordinis, and are only ſinging— 
zainſt men; but chanters, præcentors &c. are majoris ordinis, Lev. 
dean 113. Mich, 15 Car. 2. B. R. in Caſe of Biſco als? Strode v. 
anter Holt. | 
 leate In a prohibition the cafe was, a prebendary, who had a pe- Raym. 28. 
"TU 33 JEN 0 2 a p . * , ' PF Sharrock . 
V:1O Is culiar juriſdiflion, made a leaje fer years of his prebend, with all as 
8 ; # 4 . . : —_ icty 
Uo for profits, commodities and advantages thereunto belonging. 1 he S. C. and 
e dean queltion was, whether the eccleiattical Juriſdiction pailed to the the Court 
epic f 1 7 ; 8 * 5 divided, and 
evice lefſee, ſo as he could make a commuſſary ta hold courts  '| he court 6 
daſch. was divided, two judges being of opinion, that the appointing a being divid- 
commiſſary was annexed to the ſpiritual perſon, and not to the _ prohi- 
by 13 lay- body of the prebend; and two of another opinion; therefore at 
. 4 - © 1 aw - . * 8 , 
ral they ordered, that the plaintiff ſhould declare on his ſuggeſtion, ordered that 
gainſt and that the defendant ſhould demur to it, that it might come - things 
ch. 15 judicially before the court. Lev. 125. Fill. 15 & 16 e 
: Car. 2. C. B. Sherrock v. Boucher. tion till far- 
ther conſi- 
d durin? deration. But afterwards Hide Ch. J. fail that the right of office did come in queſtion, and apcu 
le.— that a prohibition was granted. 
8 good as : : 5 
e of the 34. A prebendary or churchman by 13 Eliz. cap. 10. cannot 
h:mſc::, now make a leaſe of the poſſeſſions of his prebend without deed. 
Vaugh. 197. Hull. 19 & 20 Car. 2. C. B. in Cale of Holden v. 
or of 4 Smallbrook. 55 En 
hereas If a biſhop makes a leaſe for years, and the leſee ſurrenders 
35 . 8 F 5 * 
1d one and the biſhop keeps the land in his hands as long as the leaſe 
mary has exiſtence, the ſucceſſor notwithſtanding may demiſe the land, 
| a vecauſe the leaſe hath exiſtence to ſome purpoſe ; per Twiſden ]. 
5 75 Kaym. 167, Hill. 19 & 20 Car. 2. B. R. in Caſe of Pemble v. 
516 | : 
28 4 Sterne. 
Tent ot 
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36. If the temporalities are 20 years in the King's hands, this 


does not hinder the demiſe; per Moreton J. Raym. 166. Hill, 


19 & 20 Car. 2. B. R. 


the King's hands it's 2 great doubt, and this ſtatute being an enabl] ng law implies a ſtrong negative 


that it ſhall not be otherwiſe, being an introductive law; per Windham |, lbid. 


Per Twiſden 


J. according to Moreton J. Ibid. 167. cites Cox bitho, of Ely's Cate, 


Y.ev. 212. 
8. C. and 
the Court 
divided, 
Keeling and 
Tu iſden 
held the 
jeaſe good. 
397 ] 
but Wind- 
ham ard 
Moreton e 
contra. But 
afterwards 
W ndham]. 
being dead, 


Kee! ing an 


men \ $1 for a e 
Plaintiff that 
he leaſe 
was good, 
(the record 
nor being 
ti anſmit ed 
into the er- 
chequer- 
chamber as 
was intend- 
ed and di- 
rected) niſi; 
but after- 
warts ex- 
ceptions 
were taken 
tothe plead- 
ings, where- 


upon judg- 


37. In a ſpecial verdict in eſectment the caſe was, the lands 
in queſtion were parcel of tle inheritance of the archbiſhops cf 
York ; that a /eaje was made thereof in 1604, reſerving the an- 
cient rent; that aun 1930, the leſſee ſurrendered it to archbi/ þ 
Ha rlenett; and that ever Lice it was fett by him and the ſuccee, ans 
archb: Pops in d-meſne, 7 the year 1660, and 75 en Fruyn 8 
biſhsp of York made a leaſe ef it for 21 years to the plaintiff; and 
the queſtion was, whether this was a good leaſe within the ita- 
cute 3 H. 8. by which biſhops have power to make leaſes for 21 


years of ſuch things which have for the greater part of 20 yc: 


laſt paſt, before the making thereof, been commonly Jemiſed, 
and in this caſe the lands had not been demited for 3o years laſt 
paſt before the making of this leaſe ? Two judges were of opi- 
nion, that this leaſe v as not good, but may be avoided by the 
ſucceſſor, becauſe the ſtatute being an enabling law, ought ſtrictly 
to be purſued; all enabling laws imply a negative, that it ſhall 


be fo and no otherwiſe ; two judges of another opinion, (viz,) tit 


the meaning of this ſtatute was to reſtrain biſhops from making 
leaſes of their ancient palaces and demeſne lands which were 
never demiſed before, and that it did not extend to ſuch lauds 


- which had been demiſed, and had gained an accuſtomed rent; for it 


it ſhould be conſtrued literally, theſe inconveniences might hap- 
pen, that if a biſhop ſhould Keep the lands in his hands for the 
ſpace of 11 years, he can never make a good leate of them at- 
terwards for 21 years; fo if he thould be difſcifed, and kept out 6; 
poſſe ſſion for 11 years, he would be in the ſame cafe ; no judg- 
ment was given; but the cauſe was adjourned, ct fic pendet. 
Nell. Abr. 1094, 1095 pl. 16. cites Raym. 166. [19 & 20 Care 
2. B. R.] Pemble v. Sterne. 


ment was ſtayed. —51 d. 316. pl. 3. S. C. the court ſeemed | [to think } that the leaſe was good, and t 1 
i 1s very hard to cie this up to the words of the latute where the intent is purſued, which 19 on 


preſe te t. 1e Ane 


dient revenue; ſed adjornatur. — bid. 416. pl. 17. S. C. and judgment 0: food 


accordingly to be « entered for the plaintiff, aut on oth er exception taken, adjornatur, 


Dont: 244- 
Ban v. 
af: urin S. C. 


deld accord- 


38. Leaſe for years by parſon confirmed by 52 Sc. does not 
determine by death of the parſon, as it does for his re- 


dence. 2 Lev. 61. Trin. 24 Car. 2. B. R. Baily v. Monday 


12817 Dy all als? Murrin. 


the juſt ic ces. 


e Reficence (B) pl. 


1. ia the Notes. 


39. Piſhop grants the fixer bis of a manor to J. S. for lif6 


and ſays not for whoſe life, it ſnall be for life of the grantee. Cro. 
C. 16. pl. 8. Mich. 1 Car. C. B. Cook v. Younger. 
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Eſtate. 397 
40. The chapter of the collegiate church of S. was ſeiſed of the 1 - 


advowſon of H. in gr:ſs, in the right of their church, and pre- 3 C44 
ſented one, and then granted the next avoidance to K. from whom agreed that 
by meſne aſſignments it came to B. who after the death of E. the ſtatute 
preſe ted the defendant ; it was argued that the words Deans and 73 Ol 3 
Chapters in the ſtatute 13 Eliz. cap. 10. might be taken feve- general law, 
rally; for of this chapter there is no dean; that if they were to be and that the 
taken jointly, then a dean alone could not be within this law, in wa 
reſpect of thoſe poſſeſſions which he holds in right of his deanery ; ance was not 
and as to the grant of the next avoidance it was inſiſted that the so; be- 
ſtatute reſtrains all gifts, grants &c. other than ſuch upon which es 
the old rent &c. and that the grant was void ab initio, or elſe it were not 
muſt be good for ever; for here is no dean, after whoſe death it head of the 
may become void; and to this the court agreed, and gave judg- ES 


ment for the plaintiff. Mod. 204 pl. 35. I rin. 27 Car. 2. C. B. be void im- 
Douthwell (Chapter &c.) v. Lincoln (biſhop) and J. S. mediatelꝝ ox 


not at all, 
and judgment was given accordingly. 


41. Two maners were uſually let for 67 l. a year, the biſhop lets | 308 J 
ene of them for 21 years, reſerving the old rent. The ſtatute 1 Mod. 203. 
Eliz. cap. 19. ſays that all lcaſes ſhall be void on which the old 5 wy 
accuſtomed rent is not reſerved. North, Windham and At- accordingly 


kins held the leaſe good. 2 Mod. 57. Trin. 27 Car, a; C. B. ine. 


0 . 3 that judg- 
Threadneedle v. Lynam. | ment alliance 
| ed upon a 


wilt of error in B. R. Freem, Rep. 92. S. C. argued. Ibid. 179. pl. 139. 
argued, et adjornatur,————Idid. 165. pl. 181. S. C. argued, and the court ſeemed to incline that 
the leaſe was good; ſed advifare volunt ———lIdid..179. pl. 19. S. C. argued by the judges; 
and jydgment that the leaſe was good. But in ail theſe reſpects it appears that in 
Vaughan Ch. J. his time he and Ellis held the leaſe not good; but he dying, and North being made 
Ch. J. judgment was given that it was good, Ellis diffeatiente; See the argument of Vaughan in 
Freem. Rep. 183 to 157.-———Pollexf. 176. S. C. being Pollexfen's ſecond argument provided 
tor the plainti® in error; but he ſays that Hale Ch. J. was ſo ſtrong againit the plaintiff that he would 
not admit of a ſecond argument; but towards the end of the term, when he intended to refigny 
affirmed the judgment, 


42. A biſhop may grant gfices for one, two, or three lives, if 
he had power ſo to do before the ſtatute 1 Eliz. cap. 19. but 
otherv/iſe he cannot. 2 Lev. 136. Trin. 37 Car. 2. B. R. Rid- 
ley v. Pownell, | ; 

43. 1 V. & MA. cap. 16. /. 3. makes good a leaſe made by a 
Simoniack for a good and valuable conſideration to any perſon not 
prev to or Paving notice of the Simony. | 


The effect of non-refidence as to lenſes by clergymen, ſee tit, 
Reſidence (B). | 


See tit, Confirmation, 


(x. a. 7) 
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(R. a. 7) Leaſes. By Parſon &c. 
Good or not in reipect of the Rent, Reſervations &c, 


—_— . cap. 28. E NAC T5, that h every /juch leaſe there 
it appears, K - 2 ; 
2. | be reſerved #9 much yeariy rent as has 


(4s has been ' 
nar that beer uſually paid for the lands jo let, within twenty years next before 
$5440 Can P J 2 2 5 41 2.9 * 
= 2 euch leate made, and the reverſioners of the mauors, lands Sc. ſo let, 

1 q T3 : 2 ' 7 8 4 MET 2 : EE ; 5 4 = 
„ antheritv. { after the death of ſuch l-iJor or his {ucce//ars) may have juch remedy 
l . N ( 80 . a . , . 1 0 Y — / * - 9 JS 5 A 
. this act, Against ſuch leſſor, bis executor and alſig us, as ſuch leſſar might have 
ui tnat 0 / 2 7577 : 
} 13 3} 7 5792 
bereut Lad againſt ſuch He. 
rent may de 
Jawtuliy reſeryed. z2dly, That where not only a rent was formerly reſerved, but things not an- 
nual, as heriots, or any nne or other profit, at or upon the death ot the farmer, yet if tne yearly ren! 
be reſerved upon a leaſe made by the force of this ſtatute, it ſuffices dy the expreſs words of the 


act. 

zdly, Ii he reſerve more than the accuſtomable rest, it is good alſo by the expreſs letter of the 
act; but if 20 acres of lands have been accuſtomadly letten, and a leaſe- is made ot thoſe 20, and ot 
one acre M hich was not accuſtomably letten, reſerving the accultomadie yearly rent, and fo much 
more as exceeds the value of the other acre, this leate is not warranted hy the act, for that the accuſio- 
mable rent is not reſerved, ſeeing part was not accuſtomably letten, and the rent iſſues out of the 
whole. | i 
gthlv. If tenant in tail let part of the land accuſtomably letten, and reſerve a rent pro rata, 
more, this is good, for that is in ſubſtance the accuſtomable rent. 

gthly, If two coparceners be tenants in tail of 29 acres, every one of equal value, and accuſtomably 
hetten, and they make partition, fo as each have 16 acres, they may make leatzs oi their leyeral 

arts, cach of them reſerving che half of the accuttomable rent. 

6th'y, If the accuſtomable rent had been payable at 4 days, or feaſts of the year, yet if it be te- 
ſerie v-aily payable at one feaſt, it is ſufhcient ; for the words of the fiatute are reicrved yeaily,”? 
Co. Litt. 44- d. 


* 
O7 


309 J 3. Archbiſpap of Vork made a lea for years, which was con- 
Mo. 8 pl. firmed by the dean and chapter rendering rent ie him and his ſigceſers, 
OE © provided that in the time of vacation the rent ſhould be prid to the 


Cate. $. (;, 7 3 : 5 & 
held that he chapter of York, ut in jure ſus proprio durante quanbet tempore tals 
conta dacationis; this was held a void proviſo. And. g. pl. 19. Paſch. 
nt gs 4 Eliz. Anon. 

vol d. | 

D. 221. b. pl. 20. S. C. and the reſervation to the chapter held not gad. — Dal. 32. pl. 31. 
S. C. argue! dy the judges, and judgment accordingly. —bendl. 129. pl. 191. S. C. This was 
a void proviſo, becauſe the rent is not reſerved to the chapter, and is alſo contrary to the reſervation, 
and likewiſe becauſe this rent cannot be paid to the chapter, that being no body without a };cad, vz. 
the d ag, and this provilo i no condition, but a limitation or demonſtration, and it cannot take from 
the Queea her title to the laid rent in the time of vacation of the fail archbiſhoprick ; and judgment 
Was gen accordingly, ———0, C. cited 4 Ls. 71. | 


* 


4. Rent reſerved payable yearly inſiead of quarteriy, the fam? 
is within the letter though not within the intent of the ſtatute, ſoit 
made payable the land. Per Clench J. 4 Le. 78. pl. 166. 28 
Eliz. C. B. | 

5. Dean and chapter made a leaſe of lands to J. S8. for the lives 


6 Rep. 37. | 
of three others, rſerving the ancient rent half-yearly where it uſed te 


The dean 


e a have been reſerved quarterly, adjudged that this is not void by the 


iez's Cale. ſtatute 13 Eliz. cap. 10, And though the ancient rent w45 
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uſually made payable quarterly, and by this leaſe it was to be paid S. C. and 
only half-yearly, yet it was held well enough ; for it is for the **{9lvedthat 
ſucceſlor's bencht, and there is no impairing of the rent; and a 4 3 
leaſe to J. 8. for the lives of three others, or to three for their reſerved, 
three lives is all one within the intent of the ſtatute, Cro. J. he fate 


76. pl. 6. Trin. 3 Jac. B. R. Baugh v. Haynes. — 


that word, 
and ſo there is a diverſity between this caſe and that of the Ld. Mountjoy ; for there the word an- 


nually was wenting, the which explains the intentions of the makers of the ſtatute of 13 Elis. 


6. If a prebendary leaſes a park excepting the deer, and after 
that leaſe is ended he leates the park without excepting the deer, 
this ſhall not avoid the leaſe. Arg. 3 Bulſt. 291 cites 11 Rep. 

46. [Mich. 12 Jac. |] in Liford's Caſe. 

7. A prebendary made a leaſe of lands parcel of his preben- Cro. J. 458. 
cary, with an exception of oaks, aſh, &c. and this leaſe was con- ped : b- Gy 
frmed ; - afterwards this prebendary made a ſecond leaſe withaut any e, 
ſuch exception in it, this ſecond leaſe was held void upon the 5. C. Cited 
ttatute 13 Eliz. cap. 10. becauſe of the want of the exception. dar 100; 
3 Bulſt. 290. Paſch. 15 Jac. Smith v. Bowles. | ons ws 


8 | former leaſe 
more large than out of a new leaſe vitiate the new. Hardr. 325. pl. 6. Paſch. 15 Car. 2. 


Ley. 74. S. P. per Hutton . 1 in Caſe of the Biſliop of Chichelbot® Freeland. And cites 
the Caſe ei Smith v. Bowles. 18 Cro. J. 455. aud was for not excepting crab- trees. 2 Bulſt. 
90. S. C.— For ;t is net hs ancient rent where more is leaſed than was before. Cro. J. 459. 


pl. 5. Hill, 15 Jac, B. R. Smith v. Bole. 


8. Fee payable twice a year where it uſed to be granted pay- Ley 72. per 
able only once a year, yet good, Cro, C. 16. pl. 8. Mich. 1 Yelverioa], 
Car. C. B. Cook v. Younger. 

9. Biſhop grants a leaſe for three lives, viz. to A. for life, re- 
maiader tz B. for life, remaitider to C. for life, it is not good. 

Cro. C. 94. 4 21. Mich. 3 Car. C. B. Owen v. App- Rees. 

10. The office of regi/ter of the bp. of R. was uſually granted 
before the ſtatute 1 Eliz. in reverſion. It may ſtill be granted 
in reverſion with the confirmation of the dean and chapter; and 

if ſuch grant be made with a robe of 135 44. where the uſual grants | 310 J 
were of a robe, or 135. 4d. this does not vitiate the grant of the 
oitce, but ſhall be void only for the fee after the death of the 
grantee. Jo. 311. pl. 24. Mich. 8 Car. B. R,. Young . 
dtowell. | | | | 

11. Anno 13 Car. 2, the petty canons of St. Paul's made a s. C. eited 
le:fe to the plaintiff and his wife of the rectory of St. Gregory's by Holt Ch. 


23 Chan 
tor 21 years, rendering 40 l. per ann. and the plaintiff” covenanted Res 


further to pay yearly à couple of capons, or 65. 8d. in money; and 122. in Caſe 


i appeared that former leaſes had been made of this rectory, re. of Orby v. 
Ld. Mohun, 
er bing different rents under 40 * Per ann. but in the la}! leaje, that 


as a caſe of 
as s made before the leaſe now in queſlion, there was 401. per ann. rent undoubted 
nfo ved and a couple of capons, and that the exceptions out of the authoritg. 
and which 

other leaſes weremore large than out of this leaſe ; Hale Ch. Baron never can be 


held, that the ſtatute 32 H. 8. cap. 28.1 is a pattern for expound- ſhaken, but 


18 


310 e. 

eites it by ing that of 13 Eliz. cap. 10. but that the accuſtomed rent mentioned 
ae of 5 the flatute nurhtio be underſiord of the rent reſerved upon the laj! 
Atwood. Jeae and not upon the firſt; for that rent, having been altered 
lince, cannot be called the accuſtomed rent; and in the former 
led: the capyns were reerved, and ſo part of the rent; but here the 
coveranted to pay them, but that covenant will not bind 


Hardr. 325. Paſch. 15 Car. 


The run- 
ning of A 
Colt was re- ö 2 : 
ſerved in a 4Cfjce %. 
PET? i A 8 5 To 138 * 0 . ; 
eee the wife it he {urvive fer nuſband. 
1 on TEC : y T * - N ; 6 
ler | 2+ in Scacc. XIorris v. Antrobus. 
-- —_— SIT) | N 
eaſe, but it 
was argued Cat this was reſerved tothe former leſſor only, and his aſſigns, out of the land of the leſſee to 
whom the leaſe was fictt made, gal that this lesſe was expired andthe fucc at referee 


patture out ot the land of the 11:1? leſſæe, and that ſuch reſervation is void, but that otherwiſe perchance 


' 


8 5 y 1 a 9 4 , ” a £47 4 * V4 1 | 4 1 9 we Pp 
12 1 11 rae relcrvetfion 15 8282 and 1 this the COUTL a cd. Palm. 194», 180. Patch. 17 Jac, 


B.- R. Enſden v. Dennis. 


Ar dr, 12. In a ſpecial verdict in ejectment the cafe was, a vicar made 
ili Yo * ag] 1 7 PN * E 5 : N 4 p 6 IH $4 
1 a leaſe, rendering rent during the term, and payable at the rjual feaſts, 
. =— . CEO ap > . 5 3 4 4 _ _y 2 1 oy * © _ 15 5 : 
S. C. & &r within 10 ds after, which leaſe was confirmed by the arch- 


S. P. azzeed bithop, patron of the vicarage, and by the dean and chapter of 
ebe leate de. Canterbury; the queſtion was, whether this leaſe ſhould bind 
ing for the the ſucceflor? It was objected that it was void, becauſe the rent 
ſucceflor's was reſerved on the uſual featts, or within 10 days after, ſo that 
Nene the term ending at Mlichaelmas would be expired before the lat 

es payment was due, for that was not till 10 days after; but adjudged, 


ceiſar di 

within ihe that becauſe the reſervation of rent was during the term, the 
20 UtVS, — - 3 - 1 

2 Keb. 3 leflee thall not have 10 days after Michaelmas in the Jaſt year, 


pl. 4. Bay Vent. 244. Trin. 25 Car. 2. B. R. Baily v. Murin. 
Man. | 


. | 
5. C. & S. P. held accordiugly. 


13. If a dean and chapter have once increaſed their rent they 
can never go back, becauſe the ſtatute reſtrains it. Per Holt 
Ch. J. 2 Vern. 543. pl. 485. Paſch. 1706. in Caſe of Orby v. 

Ld Mohun. 
* Ch. 14. A biſhop made a leaſe of two manors, whereas the former 
This coul leaſes were of thoſe two and a third, excepting the third reſerving 
got be help- the ancient and accu/tomed rent, but not ſpecifying any; the rent 


a EP) , which the third uſed to be let was 321. per ann. This is a 
rt} men * . % * . 

8 „„ void leaſe, not only as * Cro. Car. 94. reports it, becauſe no rent 

Thomas is ſhewn in certain, but becauſe (as Vaughan Ch. J. 3 Keb. 350. 


Arf- Kees. in Caſe of I HREADNEEDLE v. Ly NAS mentions) three manors 
were ulually Jet, and now the leafe was but of two. Per '] revor 
Ch. J. who ſaid that taking both theſe reaſons together, upon 
both which he thinks the judgment was given, and not upon die 
ſingly, the leaſe was certainly void, becauſe there never was any 
ancient rent for two, but for three manors, but if 32 1. per ann. 
had been reſerved for the two upon this leaſe, it had been un- 
. good, 3 Ch. Rep. 109. in Cafe of Orby v. LI. 
Ohnun. : 
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R. a. 8) 


act. 5 Rep. 2. b. Trin. 30 Eliz. B. R. Elmer v. Page. 


Eſtate, "2d — _ 


(R. a. 8) By Parſon &c. 
Commencement. Concurrent Leaſes, 


t. 18 Elix. cap. A LL leaſes made by any dean and chapter, 
11. / 2. parſon, vicar Sc. where another leaſe for 

years is in being, nit being exfired, ſurrendered, or ended, within 

three years next after the mating of juch new leefr, /pall be waid. 

S. 3. Al bonds and covenants for renewing, er mating of 
any. leaſe, contrary hereunto, or to the 13 Hlix. io. ſhall be v2id. 

2. E. G. archbiihop of York, made a leafe for 21 years &c. 
ts F. the plaintiff, dated 6 Nov. 18 Eliz. habendum a datu in- S. C. ad- 
denture, which leaſe was confirmed by ine dean and chapter, there Jjudged.— 
being four years of an old leaſe for 40 years unexpired, After- S. C. cited 
wards E. G. was removed to Canterbury, and then S. elected pl. 205.— 
biſhop of York. The firſt term ended, and the ſecond leſſee Aſter the re- 
entered. S8. made a leafe to C. who entered and ejected F. ——_ 
Adjudged that the leaſe ts F. was goad by reaſon of the confirma- Corr 1x8's 
tian, though without that it would not be good; and held that Css, there 
the ſaid leaſe being to commence inumediately in ef/toppel, but nat in in- . = 4 
tereſt, was not void by the flatute 1 El:z. neither within the letter, concurrent 
nor within the intent of the ſtatute, becauſe it is not prejudicial to leæaſes for 
the ſucceſſor, and the ſtatute is ſatished in the intent if jt be not a Yor 
longer eſtate againſt the ſucceſfor than 21 years, or three lives, 9 
and though the leaſe would not be good by the ſtatute 32 H. 8. concurrent 
againſt the ſucceſſor becauſe there was another leaſe in being, 
vet it is not void by the 1 Eliz. but capable of confirmation, and but this was 
by its having the confirmation ſhall bind the ſucceſor, Mo. 107, adiudged 


og 7 712 . 3 13 5 5 * | £404 void in 
pl. 251, Trin. 21 Eliz. in Cam. Scacc. Fox. v. Collier. A 
Ca$SE, 5 


Pep. 2. but to him is the ſame reaſon in both Caſes ; per Hutton J. Arg. Ley. 78. Paſch. 1 Car. 
in Caſe of Cheſter Biſhop v. Freeman. 


3. Biſhop makes a leaſe for years and dies; his ſugceſſor makes Mo. 257 
a leaſe for three lives, (the leaſe jor years not ended) the leafe for 5 
three lives is void, but judgment was given againſt the biſhop 
becauſe he did not plead the ſtatute 1 Eliz. which is 2 private & 5 


a * - 
D f ed accord- 


Le. 50. pl. 77. Bunny v. Wright S. C. argued but nothing ſaid by the court. ——S, C. cited by 
Coke Ch. J. as reloived. 2 Brownl. 164. 

4. Dean and chapter leaſe a houſe for fen gears to B. and then S. C. cited 
leaſe it for forty years to C. it is void by 13 EL 10. and not 3 og 
warranted by 14 Eliz. 12. For this is a /caſe in reverſion. Cro. cited Vent. 
E. 564. pl. 52. Paſch. 39 Eliz. C. B. Hunt v. Singleton. - 18 

a : 25 i. 2. 

B. R. and ſays the like was reſolved in C. B. 14 Car. 2. in the Caſe of Wy wx v. WII p, of a leaſe 
of the dean and chapter of Wettminttcr, and there the court denied the opinion in Thompſon and 
Traffod's Caſe, Poph. g. Cart. 15. Mich. 16 Car. 2. C. B. Eridgmen Ch. J. ſaid, that this Caſe 
o Popham is clearly contrary to law, and thinks Ld. Popham was wroned in it; that as for Hun 
AND SINGL&ETON's C451, there has been endeavours to eval it; but he thinks it impothble, and 
that 
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3 that he has the record. — 8. C. of Hunt v. Singleton cited Mod. 205. Trin. 27 Car. 2. and At. dap 
3 kins ſaid, that he thought it a hard cafe conſidering that the dean and chapter were all perſons capable, are 
3 and that a grant ſhould hold in force to long as the dean lived, and determine then. Ellis ſaid, that in - How! 
1 Fiovp ANY GaegcGory's Cast reported in Jones, it was made a point, and that Joncs in his argu- 18 
| ment denied the Caſe of Hunt v. Singleton, and ſaid that he and Sir Rowland Wainſcot report- con 
. [ 12 ] ed it, and that nothing was ſaid of that point; but that Ld, Coke followed the report den 
wy 3 h or Serjeant Bridgman, who was 3 or 4 years their puilne, and that he miſtook the caſe, * bo Is 
1 | | f | : | Eng 
7H g. Cmeurrent leaſes made by biſhops at this day are good if con- 1 
„ firmed by dean and chapter; for no ſtatute alters the 32 H. 8. OR 
5 as to that; per Tirrel J. and on this ground ſtands the difference L, 
E between concurrent leaſes made by biſhops, and by dean and 3 * 
3] chapter; Cart. 12. Mich. 16 Car. 1 C. B. in Dean of 3 
* | Weſtminſter's Cafe. 3 
. Said to have 6. A leaſe made by a parſon, 11 Sept. to commence at Mi- WW 
2 been ſo ad- / gelmas next, is a leaſe in reverſion, and void. 2 Lev: 62. Trin. 7 
F E Ju ged. Le. * . 
a 36. in Caſe 24 Car. 2. B. R. * Baily v. Munday. 
„ of Lepur v. | 
* Wroth. Co. Litt. 45. a. is, that it muſt begin from the making, and not from the day of the 
.M making. D. 246. pl. 65. Marg. cites Co. Litt. 48. a. | : | 
*l Vent. 244. S. C. & S. P. held accordingly per tor. cur. and not warranted by the ſtatute 14 "Ip 
oj liz. 3 Keb. 46. pl. 22. Baily v. Munne, S. C. argued, fed adjornatur. Ibid. 107. pl. 15. In * 
S. C. argued, ſed adjornatur. Ibid. 193. pl. 43. Baily v. Man, S. C. adjudged accordingly. 
x * 246. 7. By Hale Ch. J. a vicar may make a concurrent leaſe, the 1 I 
1 Ny J prior leaſe being to determine within three years, to which the Dy 
4 in S. C. others ſaid nothing, Twiſden only ſeeming to diſagree to it. wry 
E- 2 Lev. 62. Trin. 24 Car, 2. B. R. in Caſe of Bayley v. Mon- 3 
A day. | 
3 8. The ſtatute 18 Eliz. which allows a concurrent leaſe, fo mn y 
* that there be not above three years of a former leaſe in being, ex- mall 
& tends only to the 13 Eliz. for it is recited therein, and makes no ihe 1 
5 alteration of the ſtatute 14 Eliz. and this was the opinion of Ho- R 
3 bart in CRANE AND T artiour's Caſe, fo. 269. and it has been ef 
7 often held that it extends not to the ſtatute 1 Eliz. concerning 0 * 
2 biſhops, and two of the judges ſeemed to be of that opinion, (and een 
* Twiſden ſtrongly.) But of this Hale doubted and rather con- 7 
* ceived the conttary, viz. that if the leaſe had been to commence 3 
1 preſently, it had been good and a concurrent leaſe, becauſe there 
5 was lefs than three years in being of the former leaſe, and that | | 
2 the ſtatute 18 Eliz. qualifies leaſes made upon the 14 Eliz. as well Fl 15 
1 Gs ; 33 : * Oo 
2 as thoſe made on the 13 Eliz. becauſe the 14 Eliz. does not re- of i 
p peal the 13 Eliz. but is a kind of an appendix to it, and enlarges : N | 
4 it as to houſes in market towns; and therefore the 18 Eliz. re- * : y 
3 Citing the 13 Eliz. doth by conſequence recite the 14 Eliz. allo; this * 
= . © , , . 20 
4 and there is ſuch a connection between all the ſtatutes concerning theſe * 
'£ leaſes by eccleſiaſtical perſons, that they have beer taken into the con- N 
Þ ſtruclion of one another; and that the Caſe of Crane v. Taylor 15 ama: 
. concerning covenants only. Vent. 246. Prin. 25 Car. 2. B. R. ue 
3 3 in Caſe of Baily v. Murin. | | but N 
HH 14. Raym. . A prebendary made a leaſe &c. for life habendum a dafl; * 6 | 
= * ate the queſtion was, vyhether this ſhould bind his ſucceſſor * and it es 
1 jadged by was inſiſted, that it ſhould not, becauſe by the ſtatute 13 Flizs - 
„ 2 | cap. 10, 
= 
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dap. 10. thoſe leaſes by eccleſiaſtical perſons are only good which three jufti- 
are to commence from the time of the making, but here the ns 


leaſe was 


time and the day of making is excluded; and that it does not good, but 


commence till the day after, and therefore void; but this was Treby Ch. 


1 x / 3 . held 3 
denied on the other fide ; for the word datus, participially taken, 1 = we 


— 


is in Engliſh given, or delivered, but taken ſubſtantively, is in authority of 


Engliſh the date, or delivery, which ſignifics all one. Adjudged Co. 3 
by three juſtices that the leaſe was good, but Treby Ch. J. e 3 
contra, who at firſt held it good, and then Powell J. held it ill. books cited. 


3 Lev. 438. Trin. 8 W. 3. C. B. Hatter v. Afh, 


10. A leaſe for life to commence after another leaſe in being 


is a concurrent leaſe, becauſe à frechold cannot expect, but muſt 


commence in poſſeſſion preſently; per Holt. 2 Salk. 537. Mich. 
9 W. 3. B. R. in Cale of Wimer v. Lovedore, 


(R. 4. 9 Succeſſor. Bound. J 313 1 


In what Caſes by Leaſes or Grant of the Predeceſſor. 
I, IF parſon or vicar leaſes his land for a term of years, and ex- 

changes his living, the ſucceſſor may enter; for the eſtate is 
teaſed as well by permutation as by death ; but contrary of a 
leaſe by maſter and college who have college and common ſeal; for 


in ſuch caſe the ſucceſſor cannot enter. Br. Leaſes, pl. 8. ſays 


that dictum fuit pro lege. 2 H. 4. 5. 

2. If a prebendary makes a leaſe for term of years and dies this Br. Leafer, 
ſhall not bind his ſucceſſor, and if he reſgus this ſhall not bind 3 wands 
the ſucceſſor no more than a leaſe of a parſon, and the beſt opi- Contra if 
nion was, that the leaſe is vi by his death, and not voidable ; there are 
tor ſo it is of a parſon, therefore c-nfirmatisn of the eſtate after I N 

. . - . . . TA by.” 
by the ſucceſſor is void; for there is no eftate ; for it was void {,irma- 
before by the death or reſignation, Br, Prebend, pi. 1. Cites 11 tion, but 
H. 4. 1 | contra of 

7 N le ale of de 
a nant in tail. 

| Br. Prebend, pl. 1. cites 11 H. 4. 17. 

3. If a prebendary makes a teaſe for 21 years by indentute, ren- 
dering the ufual rent, this ſhall bind the ſuccetlor by 32 H. 8. 
of leaſes ; for where the /atute fays in jure ecclefie, and the entry 


er the prebendary is ſeiſitus in jure pretende, yet this thall bind by 


the equity, Br, Leafes, pl. 62. cites 3 E. 6. and fays that with 
this agrees. Hill. 1 Mar. 1. 

4. If a parſon makes a leaſe of his glebe for a term of years ts This cafe 
oOnmence after his death, and the patron and ordinary confirm it. It Fee 
ſe 5 15 ; * bj : f » 2 i ir an , Amrmed 
ieems that the ſucceſſor ſhall be bound becaufe it is a preſent f.. <1 jaw 
grant, though it does not take effect in the lite of the granter; per Gn 

' . and the 
but Montague doubted of the Caſe. D. 69. pl. 30. Paſch. 5 L. nd the 
N PI. 3 : + 2 
' 6, Anon, | ces 10 85 
manner affirmed it. D. 69. pl. 30. Marg. cites 44 Eliz B. R. 


5. An 
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Co. Litt. 5. An imprepriatien is made after the death of the incumbent ts i 
2 = _ biſhop and his ſucceſſors; the biſhop by indenture makes a demiſe of 
andin Marg. he parſonage 10 40 years to begin after the incumbent's death, 
citesS. C.— The dean and chapter confirm it. The incumbent dies. The 
NS: | ſucceeding biſhop made a leafe for 21 years. It was reſolved by 
the fame All the judges upon a reference out of Chancery, that the firſt 
point was Je:ſe was void, becauſe the leſſor had nothing in the parſonage 


— impropriate during the life of the incumbent who furvived the 


Chancer fo | J 
— leſſor. D. 244. 4. pl. 60. Mich. 7 & 8 Eliz. Bp. ot Coventry's 
according to Caſe. | 

the ſame | 

opinion in Caſe of Jobſon v. Michael for the parſonage of Cortinzham &ec; belonging to the biſhop of 
Cheiter, and parcel of the dotation of the ſaid biſhoprick, Which was ordered according to the 1:4 


opinion by the arbitrement ot Dyer and Welſhe, juſtices. 


[ 314 ] 7. An abbot made a /eaſe for 8o years of lands of the poſſeſ. 
gh 4 ſion of the abbey, a cepyhold cate for life in a flranger of the ſame 
TE , land being in «fe at the time. Adjudged that it was ſuch aneitate 
in being at the time of the leaſe as ſhould mae the leale tor 
av. 6. years void by the ſtatute of 31 H. 8. of monaſteries. Mo. 125; 
pl. 276. Paſch. 25 Eliz. in the Exchequer. Heydon's Cale. 


| 8. A biſhop makes a leaſe for 21 years three years before thr 
3 f 

Pl. 251-8 expiration of a firmer leaſe to begin preſently; it was hoiden a 
1 DIY DEG N - Þ =” . 
21 Elz. good leaſe to bind the ſucceſtor ; for the inheritance of the bithop 
winch w is not charged above 21 years in the whole. Le. 148. in pl. 
e eee 205. Trin. 31 Eliz. B. R. cites the Caſe of Fox v. Collier. 
datu, and 

then there were four years of a former leaſe to come. 


S. C. cited Le. 36. in pl. 44. 


D. 
pl. 


* 


709. b. g. Dr. Horne, V% of Wincheſter, granted to Dr. Dale dur- 
Trin. 3 1 | * 3 
bam 1 ing his life, à reat out of the manor of Waltham pro conſilis im- 
22 ts . * 6 py . I „ : 
favs the ac- endende; the biſhop died, the rent was arrear, and the grantee 
- * F . — 1 . P 4. 33 
tion was brought an action of debt againſt his executors; adjudged that 
4 the grant was void by the death of the biſhop. Nelf. v7, 
£2 7 1 — N 1 * 12 L * 7 
executors IC92. cites 22 Elia. Dyer 370. Dr. Dale's Cale. 
ſuppoſiiig | 
the manor to be diſcharged againſt the ſacceſſor by the 1 Eliz. of grants &c. by b:ſhops, and mare: 2 
guzrc, whether by the words of the act the charge upon the land be void; and whether writ oi au- 
nuity or gebt only lies againſt the executors during the life of the grantee or not? but no judgment. 
—— Rep. 61. b. in the Biſhop of Sarum's Cate. S. C. cited | but by the reporter as it feen, 
and f2ys 2s to this point | it is to be ob{-rved that though the rent was itſuing out of the pollct]:015 
an not parcel, yet it was void by his death. -——Bridem. 31. in Caſe of he Biſhop of Chictciter v. 
Freeland cites D. 370. Dr. Dale's Caſe according to 10 Rep. 61 and ſeems tranſcribed thence. 


wo 
I 


Beczuſ- it is 10. Grant of a next aucidance of a church by dean and chap- 
e pe, ter is not good to. bind the ſucceſtor by the /atute 13 E 72. 
whicharent 10. becauſe though no profit can be made of it, yet it 15 at 
cannot be hereditament, whereof the ſtatute intends no grant ſhall be made. 


1 Per 2 Juſtices againſt Anderſon Ch. J. Beamond J. was abſent 
Comp. Inc. & adjornatur. Cro. E. 440. Mich. 37 & 38 Eliz. C. B. 


cap. 42. paze Dean and Chapter of Hereford v. Ballard. 


15 


ior the large reaſon 2 like Sant by 4 biſhop, though ** by dean and — 


IG void ; 
though 
a? Opin 
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void againſt the ſucceſſor by the 1 Eliz. Ibid. cites 10 Rep. 6. Biſhop of Saliſbury's Caſr 
And And. 241. Sale v. the Bithop of Coventry, 

Such grant is good againf the biſhop that granted it, for the ſtatute was not made for his benefit, 
but for the benefit of his ſucceflor, that he thall not be prejudiced by the act of his tuccefſor | prede= 
ceilor ;] but they held that a grant of proche in avoidance is within the ſtatute of 1 Eliz, and his 
ſucceſſor may avoid it; and that this action was within the equity of the ſta ute of 4 E. 3. for it is 


| a chattle that ſhould go to the executor, if the diſturbance had not been; and ior a dilturbance in their 


own time, they ſhall recover damages to the uſe of the teſtator; by the ſame rea on for a diſturbance 
in the time of their teſtator they ſhall recover damages by the equity of the ſtatute of 4 E. 3. And 
they all held that this not a plenarty within the ſtatute of Weſt, 2. for it mult be ex præſentatione 
non ex collatione; and the plaintiffs had judgment. Cro, E. 207, Mich. 32 and 33 Eliz. B. R. 
Smalwood & al' v. the Biſhop of Coventry and Math, - 


11. A leaſe by a hip for three lives, reſerving the ancient 
rent, and they make a leaſe for 100 years if three men live fo 
long, this is not good againſt the ſucceſſor though confirmed by 
dean and chapter, and yet out of the words of the ſtatute. Cited 
per Croke J. Ley. 74. as the Caſe of the Bp. of Hereford v. 


Stacy 43 Eliz. 


12. An archdeacon having a par/onage appertaining to his areb- L 315 J 


deaconry before the ſtatute of 13 Eliz. made a leaſe for 40 years Cro. E. 
of the parſonage, which was confirmed after the ſtatute; adjudged $8 3 
the leaſe and confirmation were both. good for the 40 years. Mo. Eakenitall. 
| . 12 inc; S. C. it 
459. pl. 635. Mich. 38 & 39 Eliz. Arkingſall v. Dennys. 1 
| this leaſe 


is void by the ſtatute 13 Eliz. For the confirmation after the ſtatute ſhall not bind the tucceffor, 
though the leaſe made before the ſtatute ſhall bind him who made it; but the Court thereto delivered 
a2 Opinion; fed adjornatur. 


a leaſe for a certain number of Br. Falſify- 


13. If a perſon doth make 
ing Recove- 


years if /o long he live, he doth thereby take upon himſelf that he s sf 
will do no act by which the leafe ſhall be determined but by his cites 26 H. 
death; therefore if he doth reſign or otherwiſe void the living, S. — Br. 
an action of covenant will lie againſt him. Watſ. Com. Inc. Treſpaßs f. 


1231. 3. 
fol. 458. cites 8 H. 


6. 9. 


14. But if the clauſe be added (and fo long continue parſon) 
then he may reſign without danger. Watſ. Com. Inc. fol. 
458. cites Trin. 11 Jac. Brownl. 125. Wheeler v. Heyden, 
pzr Haughton. | 

15. The manor of O. of which 3o acres of meadow was 
parcel belonged to the abbey of O. the abbot uſed ro have Pri- 
mam ve/iuram thereof, from Lady day to Lammas, and one B. had 
the after-graſs &c. This manor and veſture came to the King 
by ſurrender of the abbey, who granted to the biſhop of Oxford 
and his ſucceſfors primam veſturam of this 30 acres, and after- 
wards the biſhop leaſed it for three lives, rendring rent, and died 
and whether this was a good leaſe to bind the ſucceſſor, was the 
Queſtion 3 and ruled that it was not, becauſe prima veſtura terre 
5 only the firſt cut of graſs; for the grantee cannot feed it; there- 
fore it is not ſuch an hereditament within the ſtatute, of which 

Vol. X. A a a leaſe 
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a leaſe may be made to bind the ſucceſſor, Palm. 174. Paſch. 
19 Jac. B. R. The Biſhop of Oxford's Caſe. 
Cro. J.673- 16. If a 5% p ſuffers an uſurpation to an advotuſon which he had 


pl. 6 8. C. by purchaſe before he has preſented to it, this ſhall not bind his ſuc- 


& S. P. held ; ; i 
dy Hobart; ceſſor, but that he may bring guare impedit, and allege preſent- 


bat as to the ment in the grantor, and this ſhall be good by the ſtatute 1 Eliz. 
3 ig but he cannot have writ of right becauſe he never had ſeiſin; per 
point he ſal 6 x p 4 ar 

theywereall Hobart Ch. J. in delivering the opinion of the Court. Jo. 47. 
reſolved that Mich, 22 Jac. C. B. in Caſe of Dalton v. the Biſhop of Ely. 


uſurpations 
mall bind the biſhops who ſuffer them, but not their ſucceſſors, {and ſo of deſcents;) for it is within 


We ſtatute 1 Eliz. which reſtrains alienations and grants by biſhops &c. 


17. So if recovery was had again/t the b:ſhop in ceſſavit upon covin 
this is within the ſtatute ; contra if without covin: per Hobart 
Ch. J. Ibid. and ſaid that this ſeemed to him to be good law. 
18. A recovery had without title in quare impedit by default 
ggainſt a biſhop is aided againſt the ſucceſſor by this ſtatute, eſpe- 
cially if there was an aſſent of the biſhop. Ibid. the third reſo- 
lution in ſaid Caſe of Dalton v. the Biſhop of Ely. 
The S. P. 19. A leaſe was made by a biſhop to H. and B. habendum a die 
_— datus indenturæ to A. for life, remainder to B. fer life, reſerving 
kae cre the ancient rent; the biſhop dies; the ſucceſſor accepts the rent; 
of Owen v. adjudged, that this acceptance of the rent ſhall bind him for his 
04, ogy time, ſo that he ſhall not avoid this leaſe, which otherwiſe is 
Court gave voidable. Cro. C. 95, 96. pl. 21. Mich. 3 Car. C. B. cites 
no opinion. jt as adjudged, Paſch. 5 Jac. in C. B. in the Caſe of Wheeler v. 


— He tl. 22. - 
25. Ouenv. Danby. 
Price. Trin. 

3 Car, C. B. reports that it was reſolve that a leaſe in remainder is not warranted by the ſtatute 1 


E!iz. and that it was only voidable by the ſucceſſor, the itatute deing made for his benefit; and further, 


$3%S Yn 


that the accepiance dings the biſhop. 


316 J 20. If a parſon leaſes his rectory or parcel of his glebe for 
3 years, reſerving à rent, and dies, and his ſucce{/or accepts the rent, 
lie it that makes not the teaſe good, and is not like the caſe of a bbot, 
not void ty prior, or tenant in tail. Hetl. 88. Paich. 4 Car. C. B. John- 
tis death. ſon's Calc. | 


but if iuccnt- ; 
lor acc-opt the rent. he has affirmed the leaſe during his time. Arg. Roll. Rep. 160. 2 Bro nl. 
175. S. P. per Coke Ch. ]. Ver Dodetige J. Koll. Rep. 361. in Caſe of Maund v. French — 
EridE m Rep. 4. S. P. in S. C. Arg. —— lt is made good during the time of the ſucceſſor by his 
ptance ſo as lie ſhall not aFoid it, which otherwiſe was voidabhle. Cro. C. 94. pl. 2. Ou cn v. 
Ap- Rec Hetl. 22. Owen v. Price. S. C. & S. P. reſolved accordingly. A biſhop leaſes 
| t ehe büſhoprick tor years rendering rent, and dies, the luccetior accepts the rent, this ſhall 
bind him; for a biſhop has a tee-ſimple, and may have writ of entry without the aſſent of the chapter, 
contra in Cale Of 4 fat) or prebeiidary, who cannot have but juris utrum. Br. Acceptance, pl. 20. 
cies 2 E. 6. 
It a billop makes a leaſe for year:, and after makes a leaſe for life, the leaſe for years being in eſſe, 
and dies, the ſucceſſor accepts rent, this ſhall bind im. Per Coke Ch. J. 2 Brounl. 165. Paſch. 
10 Jac. C. B. cited by Coke Ch. I. as adjudged in Caſe ot Blackleach v. Small, 


2 Leo. 63. 21. In covenant the plaintiff declared, that the Jh of Saliſ- 
„ bury, the defendant's predeceſſor, being ſeiſed in fee, demiſed to 
the plaintiff for 21 years, reſerving the ancient rent, an 
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nanted for himſelf and his ſucceſſors, to diſcharge all public taxes; and likewiſe 


and that ſince the defendant was mage bithop, a tax was aflcfied a 


on the land by act of parliament, which the plaintiff was forced «+ , pood 
to pay, and the defendant refuſed to diſcharge it; and upon de- to bind tne 


murrer 1t was objected to the form of it, for that he declared, _— h 


that the predeceſſor biſhop was ſeiſed, and did not ſay in jure ec- covenants 
cleſiæ, for he might be ſeiſed in his natural capacity, therefore the had been 
declaration was held ill ; as to the matter in Jaw, the queſtion u_ 
was, whether this was ſuch a covenant to bind the ſucceſſor as former 

is incident to a leaſe, which a biſhop has power to make by the leaſes, which 
ſtatute 32 H. 8. Hale Ch. J. faid that if this had been an an- » 
cient covenant (it ſhould have been averred to have been uſed in Beſides if 
former leaſes) to diſcharge ordinary payments, as penſions or tenths this cove- 


xc. and then it might bind the ſucceſſor, but it is hard to extend ant had 
been in for- 


it to new charges, and that they all knew how lately this way of mer leaſes, 


taxinz came in. But the declaration being bad for the other yet itcannot 


Ve : 2 . bind to the 
matter they would not determine this; but however this cove- e 


nant ſhould prove, it would not avoid the leaſe. Vent. 223. this new tax 


Mich. 24 Car. 2. B. KR. Davenant v. the Biſhop of Saliſ- made by 


parliament, 
bury, but ought 


| | | to be in- 
tended only of ſuch as were then in uſe. as ſynodals &c. and that Hale cited a Caſe to have been fo 
adjudged before, 


(R. a. 10.) Leaſes by Colleges. Good or not. 


1. 13 Eliz. cap. 4 LL leaſes, grants, conveyances or ęſtates, made On à leaſe 
I9./. 3. or ſuffered by any maſter or fellows of any college, ee, 
maſter or guardian of any hoſpital ( other than for 21 years, or thre 2 ede 

lives, from the making therecef, and whereupon the acciſtomied yearly of Corpus 
rent or more ſhall be reſerved, and payable yearly during the term oY = = 
ſhall be utterly void to all intents and pur poſes. | pk wh 
This act ſhall not make good any leaſe, or any grant againſt the leſs than the 


private /tatutes of the college. accuſtomed 


yearly rent 

\ | was relerv- 

ed, the leaſe was held void againſt the. leffor himſelf, by the ſtatute of 13 and 18 Eliz. Cro. E. 
dib. pl. 5. Paſch. 43 Eliz. B. R. Dumper v. Symms.— 4 Rep. 119. b. Dumper's Caſe 
d. C. accordingly. 


2, 18 Eliz, cap. 6. . 1. directs a third part of the rent of | 317 } 
Olleoes to be reſerved in corn, and paid in kind, or after the rate The ttatte 
the beſt wheat is fold for the next market day before the rent is due; nm * 
and all leaſes made otherwiſe and collateral bonds &c. to the contrary es 
ſhall be word, | . 2 | fellows of 

3. 18 £721, cap. 11. / 2. Al leaſes made by colleges where a e e- ee. 


f 4 : ; 5 to make any 
ormer leaſe is in being, and not to expire within three years after leaſes for 
making ſuch new leaſe ſhall be void. | __ 3 
u ie " 
S. 3. And all bonds &c. for renewall ſhall be void. irs punt of 


| the ancient 
Rntat leaſt he reſerved and paid in corn for the uſe of the college, otherwiſe the leaſe to be void. 
icale waz made by a college of the rectory of St. Lawrence's chuzch in London. It was 9 
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317 Eltate, 


that the ſtatute is to be intended of tithes in kind, and alſo of ſuch things to be demiſed as render 
corn, hay &c. but tithes in London render no fuch thing, but only money according to the decree for 
paymentof tithes in London in E. 6th's time; and though the ſtatute ſays, (other hereditaments) 
to the which any tithes &c. yet they ought to be ſuch which are of ſuch nature as tithe-corn and 
hay. And Manwood Ch. Baron held clearly that the leate of theſe tythes is good enough, and ſo 
a leaſe ofa houſe, mill, ferry, &c. are out of the ſtatute ; but Shute J. contrary, for the words of the 
ſtatute are general. Le. 19. pl. 25. Paſch. 26 Eliz. in Scacc. Kempe v. Hollingbrooks. 

Aleaſe made by a college without reſerving any corn was held void by this ſtatute againſt the leſſor 
himſelf. Cro. E. 816. pl. 5. Paſch. 43 Eliz. B. R. Dumper v. Symms. 

It ſeemed to the Court that this ſtatute which provides only for colleges of the two univerſities is a 
private ſtatute of which the Court need not take any notice, but ought to be ſhewn to the Court by 
the party. Sav. 129. pl. 198. Paſch. 32 Eliz. in Caſe of v. Ld, Cromwell. ——4 Rep. 76. a. 
the reporter in a nota there in Hot rt and's Cas r, cites Claypool and Carter 8. C. & S. P. adjudged 
accordingly in C. B. and affirmed in B. R. as to the colleges in the univerſities, and Eaton and Wins 
cheſter, but that as to colleges, deans, and chapters, hoſpital, parſon or vicar having any ſpiritual or 
ecclefiaftical living, that this and the itatute 13 Eliz. cap. 19. are general acts of which the juſtices 


ſhall take conuſance. 


The leaſe 4. The warden and fellows of All-Soul's college in Oxon, 


here men- made a leaſe fir 20 years ; it was objected that the leaſe was void, 


tioned was 2 A 
leaſe only to and not warranted by the ſtatute 13 Eliz. cap. 10. which makes 


try the title, all leaſes void, other than for 21 years. It was moved that the 
and w35 ſtatute was made to abridge the long leaſes heretofore made by 


made with- ge 8 : ; 
out reſerving Colleges, and to limit them to a ſhorter meaſure of time, (viz.) 


any rent; to 21 years, or three lives, & non ultra, but to as much ſhorter 
but the de- time as they would; and this was granted per totam Curiam. 


noexception Le. 306. pl. 427. Mich. 32 & 33 Eliz. C. B. Carter v 


no exception 
to it and Claycole. | | 


judement 58 : . ; : 
paſſed for the plaintiff, It was aſſigned tor error, that the leaſe was void, but judgment was affirmed ; 


for to make the leaſe void he ſhould have plezded the ſtatute 13 Eliz. to make it ſo, otherwile tlie 
juſtices will not take notice of it. Mo. 553. pl. $822. Carter v. Claypoole, S. C. | 


2 Le. 188. 5. Magdalen college in Oxford made a leaſe to A. for 20 year | 


* oy. of a houje in Southwark, to which no land belonged, and 10 year; 


Jornatur.— after made another leaſe for 20 years. This is good. The one 


Vent. 245. leaſe and the other do not exceed the 40 years comprized in the 
1 ſtatute; for the purpoſe of the act of 14 Eliz. 11. was, that col- 
eaſe was de- leges and the like ſhould not make grants in reverſion though i: 
nied, 14 be for a year, becauſe that by ſuch grants in reverſion they ſhall 
On” the be excluded to have their rents of the particular tenants for the 
CafeofWya time. Poph. g. Hill. 35 Eliz. Thompſon v. Trafford. 

v. Wid, 


[ 318 3 (R. a. 11) Leaſes. 
To what Perſons. Good. 


Clergymen, Aliens &c. 


This ſtatute 21. HH. 8. cap. 13- U R the better maintenarce of divine ſervitty 
18 ws | preaching, and teaching the word of God, 
. gord example, maintenance of hoſpitality, relief of the poor, and god 


208. Mich. opinica *f the laity towards ſpiritual perſons, it is enacted 1 
| 3 


Mich. 
for the 
upon t 


F. 
above 


of his 


bes 2 


- houſe, 


g. 
with 6 


Eſtate. 318 
S. 1. That no ſpiritual perſons, fecular or regular, ſhall take to 5 Jac. in 


ender 
e — farm any lands or tenements for term of life, term of years, or at will, bes of [ene 
t 6 | a : ings v. 
pe: on pain of 101. for every month he ſhall occupy ſuch farm, to be di- Hathwafte. 
nd fo vided between the crown and the proſecutor. Cro. 
{ the 2 ; ; : a E. 60 1. pl. 
my 11. Mich. 39 & 40 Eliz. S. P. held accordingly. In an action on this ſtatute for Gee 
leſſor to farm by a ſpiritual perſon, it Was holden, that if any ſuch leaſe be made at this day to any ſpiritual 
perſon, ſuch a leaſe is not void; but ſuch a leafe extends to ſuch leaſes made before the feaſt of St. Mi- 
By Tg chael mentioned in the ſaid act, and not aliened before the ſaid feaſt &c. And fo it was ſaid it was 
1 by lately adjudged in one Unverwoop's Cask. 3 Le. 122. pl. 175. Trin. 27 Eliz. B. R. 
. Hitchcock v. Thurland. FN 
udeed D. 358. a. pl. 4. Paſch. 19 Eliz. S. P. but no judgment, but ſays, that the ſame gueſtion was 
Wine adjudged and ruled in B. R. in 12 Eiiz, in a. Caſe of Woodley v. James, that the leaſe is not 
ual er void. ; 
aſtices S. 3. And all ſuch leaſes made to any ſuch ſpiritual perſons, or ta 
any other to their uſe, for term of life or years, ſhall be void, 
_ S. 4. Provided that this act ſhall not extend ta any ſpiritual ber- 
r 4 ons for taking to farm any temporaltios during the vacation of any 
7 59 biſhoprick, abbey, priory, or ether collegiate, cathedral, or ether con- 
t the ventual church, nor to any ſpiritual perſon that ſhall tender or make 
1 W any traverſe upon any office concerning his freehold, 
vi 5 S. 8. Provided, that ſuch ſpiritual perſon not having ſufficient In an ation 
hs glebe, or demeſne lands in his own hands in the right of his church = * 2 
p * 3 5 . ure, e de. 
Han for paſturage of cattle, or increaſe of corn for the expence of his houſ- fendant 
4 hold, or for his carriages or journeys, may take in farm other lands, pleaded non 
: and buy and ſell corn and cattle for the only manurance, tillage, and (30 
| a . am con- 
paſturage of ſuch farms, jo as the increaſe theregſf be always employed tra formam 
res ; only in the expence of his houſhald or hoſpitality. ſtatuti; and 
ile the | gave in evi- 
: : ; dence that 
he had taken to farm for the maintenance of his houſe; this is good evidence, and ſha!l maintain the 
5 | itJue ; for he did not occupy againtt the torm of the ſtatute ; for there is a clauſe in the ſtatute for that 
J ; purpoſe ; Arg. Le. 225. in pl. 306. Mich. 32 & 33 Eliz. C. B. cites 27 H. 8. 21. Sav. 32. 
years pl.75. Mich. 24 & 25 E1iz. Shute J. cites 27 H. 8. fol. 22. S. P. held accordingly by Fitzherbert 
2 one and Shelly, that he might give It in evidence; but Baldwyne Ch. J. denied it, and ſaid that he ought 
n the to plead it; quære Br. Parliament, pl. 2. Cites S. C. and adds a quære; for Baldwyn did not ſay 
much to the contrary. Br. General liiue &c. pl. 3. cites 27 H. 8. 21. S. P 2 Bulſt. 18. 
t col- Mich. 10. Jac. 1. v. Martin held a good plea in action on this ſtatute, that he took tlie farm only 
12h 10 for the maintenance of his houſe and family. Sec Lutw. 134. Boſwell v. Lynley the pleadings 
- ſhall upon this ſtatute. | | 
Ir the 8 Provided, that ' ſpiritual R havi 
34. Provided, that every ſpiritual perfon having lands &e. 
above 800 marks per annum, may retain in His occupation as much 
of his lands and tenements Sc. as ſhall be neceſſary for peſturage for 
his cattle, and for tillage of corn for the maintenance of his 
- houſe, | | | 
S. 35. And any ſpiritual perſon may hire a dwelling-hsuſe only, 
with orchards or gardens, in any city or town for his own habitation, 
ervice⸗ ; 
V God, 
ad goed 
S. J. 
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| (S. a) Leaſes for Years. 


Of what Things they may be made in reſpeCt of the 
Eſtate out of which it is raiſed. 


1 2 [1. A Cipyholder of inheritance, or for life, according to the | 

r cuſtom of the manor, may by the common law make a 

in Caſe of Jeaſ» for a year of the copyhold without the aſſent of the lord. I 

Mathews v. er 7 : , p | 

e Rep. 26. Melwich's Caje. ꝙ Rep. 75. b. Combe's Caſe.] : 

S P. agreed. tc 
Ero. C. 233- pl. 15. in S. C. Arg. S. P. 5 

See tit. Co- [2. But they can not make a leaſe of it for more than one year U 

py hold I 

bi ©) od by the common law. ] | 

(M. e). i F 

Cro. E. [3. A copyholder of inberitance by a cu/tom may leaſe that land b 2 

_— for three years without the aſſent of the lord. Mich. 15 Jac. . 

* Welles FB. R. in an ejectment between Lee and Brown upon a trial at * 

P. g., bar ſuch cuſtom was proved and admitted good by the Court and a” 

S. Fand counſe!, and ſo was admitted in another trial at bar that ſane bet 

Arderfon 1 

bets the ac. ter, between Dell and Ccockdell.] | 

tion well | 


maintaina>le, but then the plaintiff muſt ſhew the cuſtom ; for otherwiſe it is not good. 

Poph. 103. (4. If a copyhoider leaſes for tic ar more years, without any cuſ- 
* te ri to wart ant it, 67 /icence of the lord, yet it is not merely void, 
ſmith, S. C. but the leſſee may maintain an gjeftment againſt ftrangers, Hill. 38 
bu. S. P. Eliz. B. R. azrced between Hatt and Arrowſmith. It ſeems it 
does not ap- ig intended to be by indenture. 


Ow. 72. 5 
8. C. but S. P. does not appear — Cro. E. 461, 462. in pl. 8. Haddon v. Arrowſmith, S. C. Arg. 


admits that it has been adjudged that leſſce for years of a copyl:0id made without licence of the lord, be- 
ing a common perſon, might maintain an ejectment becauſe he is leſſee againſt all but the lord, though 
when the Queen is ſeignioreſs it is otherwiſe ; for the copyholder cannot diſſeiſe the Queen, and 
therefore it cannot be a gocd leaſe, 

Ow. 72. [ 5 Co if the copybholder of the King leaſes for two or more year, 
Haddon v. if hout warrant, yet it is not void, but the leſſee may maintain an 
ſmith, S. C. ejectment ggainſt firangers. Hill. 38 Eliz. 6. R. between 
—Poph. att and Arrowſmith. 


$0. 
but S. P. does not appear in thoſe reports. See the notes at pl. 4. 


[ What Eſtate in the Leſſor is ſuſficient to enable 
| him to grant a Leaſe for Tears.) 


reſolved ac- ſhall be to the uſes following, ſcilicet, that if the /aid rent be ar- 
—_ rear at any feaſt &c. and 10 aijtrey' upon the land, or diſtreſs taken, 
juſtices, that Dd a freplevin ſued, then it ſhall be lawful to the grantee and 
the lcaſe his heirs to enter into the land, and retain it till fatisfactimm of the 
_ arrearages of the ſaid rent, and afterwards he levies a fine ac— 
rent va Cordingly, and after the rent is arrear, and no diſtreſs upon tlie 


[ 320 J land or replevin is fucd, the grantee enters into the land affirm 
; ac- Years, 
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though 
n, and 


ears, 
in an 
Ween 


able 


5, and 
Which 
be ar- 
taken, 
EE and 
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ne ac- 
on the 
land 

ac- 
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according to uſe limited by the fine and indenture, and retains 

it, he has ſufficient eſtate by this upon which to make a leaſe * * Fol. $47. 
for years of the land, and the leſſee to maintain an ejectment up- 
on his leaſe. Mich. 16 Ja. B. R. between Havergil and Hare paid, and 
upon a ſpecial verdict adjudged per tot. Cur. and they would EE 
not argue it, but over-ruled it upon argument at the bar.] inhere 


which ſhall 
go to his heirs and aſſigns, but always determinable upon the paymentof the rent. —3 Bulſt. 2 50. 254. 


S. C. & S. P. reſolved that the grantee had an abſolute poſſeiſion, and of which he might well make a 


leaſe for years, and that ſo is the book of 27 H. 8. fol. 5. Poph. 126. S. C. but the point as 
to the leaſe does not appear. | 


Of what Things a Leaſe or Grant may be for Years. ] 


[7. A leaſe for years of the office of marſhalſey of the King's- S. ©. cited 


; | . : and denied 
Bench cannot be made for the inconveniency that then it ſhall „e lan by 


go the executor, adminiſtrator, and ordinary &c. Co. 9. 96. b. Baron Ni- 


Sr George Reynell's Caſe refolved.] cholas, 


Hardr. 40. 
Hill. 165 5. For by the ſame reaſon that it could not be granted for years it was not grantable in tee, 
there being the ſame inconvenience.— Hardr. 357. Hill. 15 & 16 Car. 2. Hale Ch. B. faid, that 
before the Caſe of Sir Geo. Revnel 9 Rep. the law was taken otherwiſe, as in 30 Eliz 8. E. 
cited Arg. 2 Mod. 120. 6 Mod. r. Mich. 2 Ann. B. R. Sutton's Caſe, the Court held that 
albeit a leaſe for years abſolutely of this office was void, yet a leaſe of it for years determinable 
upon the life of the leſſee, is good; for the danger of the office's going to executors or aiminittrators 
is avoided, and that it is the ſole reaſon why the office is not abſolutely grantable for years. Cro. 
C. 537. Mich. 16 Car. B. R. in Caſe of Meade v. Lenthall cites Sir Geo. Revnold's Cafe, and 
the S. P. adjudged in that caſe accordingly. Jo. 453. pl. 2. S. C. accordingly. Sec tit, Officers 


and Offices (E) pl. 1. and the Notes there. 


8. The manor of D. was aſſured by the Earl of S. by act of 3 * 139. 
parliament to his wife for her jointure, the reverſion in fee to the Won 5 
Earl, with proviſo for him to make leaſes for 21 years, rendering the Counteſs 
the ancient rent. He makes a leaſe for 21 years, rendering &. of Suſſex 
and before the end of that term makes another leaſe by indenture to 2 
the leſſee for 21 years, bearing date 30 March, to begin at Mich. natur. : 
follqwing, It was adjudged a void leaſe, becauſe for the time it Ibid. 144. 
is a leaſe in reverſion, and it being a power given to him, it ſhall oY > 
be taken ſtrictly ; and if he might make a leaſe to commence 20 fame point 
years after, the wife ſhall never have benefit of her jointure, does not ap- 


which the ſtatute did not intend, and jointures are favoured in Fr: 


tend, umures | Le. 65. 
law. Cro. E. 5. Paſch. 24 Eliz. B. R. Suſſex {Counteſs of) v. 5 Pn 
Wroth. | S. C. in to- 


tidem verbis 
Le. 35. pl. 44. Lepur v. Wroth S. C. argued by Popham Attorney General, 
but no judgment or opinion of the Court. S. C. cited as adjudged that the leate was void. Mo. 
199. in pl. 348.—8. C. cited. Mo. 494 as adjudged a void leaſe, | 


9. Leſſee of a future intereſt does not enter by virtue of the Keb. 154. 


a = 1 EO pl. 95. S. C. 
term, but before, by which he is a diſſeiſor, and continues after the S & i 


term commenced leſſor ouſts him, he may a///zn his term without arg. Skinn. 


entry. Lev. 45. Mich. 13 Car. 2. B. R. Hennings v. Brabaſon. 2 2 ad- 

10. Rent granted in fee, with proviſo, that if behind, the grau- Raym. 735. 

tee may enter and retain till ſatisfied of the profits; grantee of the | Fe Wee 

rent may make leaſe to try the title in ejectment. 1 Lev. 170. Saund. 112. 
Trin. 1 Nc. Jemmot v. Cooley. S. C. and 
judgment 


affirmed in the Exchequer Chamber. Sid. 223. 262. 344. S8. C. but ſtates it as a rent granted for 
years, and reſolved per tot. Cur, that the grantee may make ſuch leaſe. 


Aag 11. Biſhop's 


321 5 5 Eſtate. 


Sid, 3 11. Biſhop's lands not let for 21 years paſt, if they may be 
5 3. S. C. 
the Court 
inclined that ble v. Stern. 

it was 2 oh, 

good leaſe, and that it is hard to tie it to the words of the ſtatute 32 H. 8. cap. 23. where the intent 
15 purtued, which is only to preſerve the revenue ; ſed adjornatur. Ibid. 416. pl. 17. S. C. ad- 
jornatur.— Ray m. 105. S. C. but no judgment. 


12. If the King lets land, parcel of the dutchy of Cornwall, the 
leaſe is void when a prince is born; but if he preſents to advow- 
ſon the clerk continues. 1 Chan. Caſes 215. Mich, 23 Car. 2. 
Cites the Dutchy of Cornwall's Caſe. 

13. Leſſee re-demiſes his whole term to leſſor, reſerving rent, 

(though debt lies upon contract) it is an abſolute ſurrender, and 
not upon condition; ſurrenderor cannot enter for non-perfor- 
mance, nor can it be revived. 2 Mod. 174. Hill, 28 & 29 Car. 2, 
C. B. Loyd v. Langford. | 

14. A. deviſed a term for qq years to truſtees for payment «of 
debts and legacies, and ſutjeft thereunto to B. Jer life, (Who was 
A.*s father) remainder to the Plaintiffs, who were A.'s fitters, 
The debt Sc. were paid by ſale of timber and wood; yet a leaſe 


was decreed to be made by truſtees to J. S. of part of the ca- 


pital meſſuage and demeſnes at 1701. per ann. for nine years 
certain, though oppoſed by the reverſioners of the eſtate for life. 
2 Vern. 647. pl. 576. Hill. 1709. Gibſon v. Cromwell. 


(T. a) How; and by what Words a Leaſe for Years 


may be made. 


$-e tit. Re- ¶ I. R 5S1ALL, 13 Elix. cap. 20. 244. Leaſes 6. Enatts, that 
fidence (B). all leaſes made by eccleſiaſtical perjons by the abſence of the 
leſer by So days in the year ſball be void; yet 14 Eliz. cap. 11. 
leajes 7. HBecauſe bonds and covenants: of ſuffering others to en- 


joy eccleſiaſtical livings are not in law taken to be leaſes, though 


tney are tantamount, it is enacled that bonds, contracts and cove- 
nants, ſhall be within tt.) | 
See (H) fl. [ 2. If a man deviſes land to one and the heirs males of his body 
2.— See begotten for $000 years, this is leaſe for years, and not eſtate tail, 
68. 3 becauſe it is expreſsly ſaid that it ſhall be for years, and the 
S. C. and words ſhall limit the eſtate, ſo that it ſhall determine by default 
the notes of iſſue. 10 Rep. 87. Love}s's Caſe. ] | 

18 3. Leaſe was made to M. and his heirs for 17 years, and it was 
adjudged only an eſtatè for term of years, for after the term ended 
the leſſor brought aſſiſe againſt the aſſignee of the heir of the 
leflee, and recovered, and damages. Br. Eſtates, pl. 32. cites 

11 Aſſ. 21. | | 
4. Though the word reverſion be not ſatis aptum fe commence 
2 @ leaſe of the land &c. yet becauſe this is not but contract and 
agreement to make a chattel to paſs, it fhall be favourably con- 
ſtrued for the grantee. D. 125. b. pl. 44. Mich. 2 & 3 P& M. 
in Calc of Throgmorton v. T racy, 4 

| | $- 
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to commence after the death of baron and feme without iſſue male, 
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5. A leaſe for 500 years made for raiſing daughters portions, 2 pL 
| F lar 
3 , ; v. Clarke, 
is a good leaſe in its creation, Lev. 35. Trin. 13 Car. 2. B. R. S. C. ad- 
Goodin v. Clark. | Tu per 
OT, ur. 


præter Mallet, thatit was a good leafe by way of future intereſt, and that it ſhould commence after the 


death with heir male. Keb. 162. pl. 61. S. C. adjudged. S. C. cited per Holt Ch. 
J. who ſaid he could not agree to this opinion, but Powell J. held the leaſe good in point of creation, 
Ilolt's Rep. 624, 625. pl. 2. Trin. 5 Ana, in Caſe of Andrews v. Stroud, * 


1 Conſtruction of Leaſes. 


5 A Leaſes an houſe to B. to do with it at his pleaſure. B. may 


* uſe the houſes, but he cannot deſtroy them or pull them 


down; per Doderidge J. 2 Roll. R. 74. cites 17 E. 3. 18 E. 3. 


2. Leaſe of lands by deed for years, and in the ſame deed leſſor 
covenants and grants to leſſee, that he ſhall take convenient Houſe- 


boote Sc. in all his wood called M. &c, which wood was no parcel 


of the land leaſed by the deed, but other land; this is a good grant, 
and leſſee ſhall have it during the term, and executors ſhall take 
it as aſſignees to leſſee, and this grant does not reſtrain, but he 
ſhall have houſe-boote &c. in the land leaſed alſo. Mo. 6. 7. 
pl. 23. Paſch. 3 E. 6. Anon, | 

3 Leaſe by baron and feme and another feme by indenture ; Het. 53. 
ieflee covenants to find ſufficient man's meat, and horſe meat, to the Mich. 3. 
baron and feme and the other feme, or to their ſervants, at their Car. C. B. 

: A s a Grange v. 

coming to London, in his houſe in Southwark. Baron and feme Piron, in 
died. The other feme takes baron. He is not bound to find ſuſte- totidem ver- 
nance for the baron, but only for the feme, or for her ſervants, 3 and . 
and not for both at the ſame time, becauſe the covenant was in 705 nn 


ys: : WS : £2 only a tranſ- 
the disjunctive; but dubitatur if he is to find them for one meal lationof Da- 


only at their coming, or all the time of their ſtay. Dal. 44. pl. Iuon. 


31. 4 Eliz. 

4. Leaſe to two durante vita ipſorum & alterius eorum diutius And. 1512 
vivent” abſque impetitione vaſti durante vita ipſorum, this liberty ſeems to be 
runs with the eſtate and ſhall endure as long. 3 Le. 151. pl. * S. 
202, Hill. 29 Eliz. C. B. Rolt's Caſe. | 

5. Pro termino vitæ eorum et cij uſlibet ipſorum alteri poſt alterum 
diutius viventi, reſolved they ſhall take jointly, not by remainder, 
Mo. 637. pl. 876. Trin. 43 Eliz. C. B. Mellow v. May. 
6. If Yee ſeal his part, and nat the leſſor, nihil operatur, neither 
in reſpect of the intereſt, nor in reſpect of the covenants ; for the 0 
covenants depend on the leaſe, and if there is no leaſe there is no 
covenant, and conſequently no breach of covenant. Yelv. 19. 
Mich. 44 & 45 Eliz. B. R. Soprani &c. v. Skurro. 

7. Leaſe of lands, and that he cut buſes without deſiruction, in 
the waſte or common, this muſt have à reaſonable conſtruction, 
and leſſee may take conveniently and ſufficiently for his neceſſary 
1 no more; per Doderidge J. 2 Roll. R. 74. Hill. 16 Jac. 


8. Leaſe of a houſe and lands to A. for 99 years, remainder to . 
far 99 years ; provided, that if the /:{/ces de not inhabit in - _ 
ouſe 


Eſtate. 


houſe let during the whole term, that then the leafe ſhall be void; Fc 
per Roll Ch. J. thoſe in remainder were not bound to inhabit be- Hi 
fore the remainder falls to them, but reddendo ſingula ſingulis they 
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(proviſe) did not import a grant, but an agreement, and fo ſounds in covenant, and not in Gemile, 


. C. cited Hob. 35. accordingly. | 


L 323 ] ought to inhabit ſucceſſively one after another. Sty. 176. Mich. | tha 
1649. Ratcliff v. Dudeny. | | 1 
9. A leaſe for years at common law is no leaſe, befcre actual | yea! 
entry nothing paſſeth; per Levins; Arg. Cumb. 249. Patch. © IM lea 
W. & M. in B. R. in Caſe of Smart v. Williams. ö B: 1 
+. 10. A leaſe for years ſtands only in point of contract. Lev. 145. | the ro 
Gheig Mich. 16 Car. 2. B. R. in Caſe of Maſon v. Tredway. 1 
term. Mich. 25 Eliz.——Savil 85. per Shute J. in pl. 117. 8. P. fer Popham Ch. J. Ow. 6. 
103, 103. Paſch. 36 Eliz. in Caſe of James v. Portman. S. P. | to h. 
| iflue 
(U. a) [ Leaſe.] 100 
| way 
By what Words, B. R 
Cro. J. 172. [I. TF A. covenants with B. by indenture to levy a fine of certain Pl ; 
pl. 13.5. C. land within a year after, f the uſe of B. and his heirs, pro- licenc 
held accord= » . = 6 75 
"HEM diſo that if 1001. be paid to B. at the end of 13 years, that it doubt 
tot Cur. — ſhall be to the uſe of A. and his heirs, and by the (ame indenture tain p 
5. C. _ A. covenants and grants for him, his heirs, executors and aſſigns, is ſo: 
1 with B. his heirs, executors and aſſigns, that he, his heirs, exe- | 
cutors and aſſigns, /hall quietly have, hold, and enjoy the premiſſes ON 5 
From ſuch a day for 13 years, and ſo yearly from henceforth for ever Is 
until the ſaid 100 l. be paid according to the intent, without let of | 
A. or the lawful let of any other, rendering 14 d. rent, and B. cove- (X. a 
nants that he will not do waſte, If no fine be after levied, this 
covenant and grant for enjoying ſhall not be a leaſe for 13 years, [1, Tt 
for it has reference to the fine which ought to be levied, which | 
by the intent of the indenture ought to raiſe all the eſtate in- fuch a ye 
tended. Tr. 5 Ja. B. R. adjudged between Evan and Thomas. 14 Jac 
And. 1g. 2. Leaſe for life &c. provided, that if the leſſee die within bo years agreed. 
1 then next following, that in ſuch caſe His executors and afſigns ſha! liam E 
Parker, have and enjoy the land as in the title and right of the leſſee until bo t Geary 
S. C. held years, to be computed from the date of the indenture, are expired. Rep. 48 
accordingly, The Court held that this was not a leaſe, but only a covenant &. of 
becauſe no- . 7 J venant, 
thing of the Dyer 158. 2. pl. 83. Trin. 3 & 4 P. & M. Parker v. Gravencr. lind for fo 1 
ſaid term PE admitted 1 | 
was limited to the leſſee for lie, as remainder to him and his executors. Bendl. 72. pl. 115. <res in D. 
S. C. held accordingly. S. C. cited 1 Rep. 155. a. that it is no leaſe, but only a covenant for er 10Cavit, a1 
the uncertainty. S. C. cited Mo. 247. in pl. 388. Ibid. 480. S. C. cited that the vol 1 Hob. 3. 


admitted by j 
7. 


D. 177. b. Feme leſſee for years takes baron and dies; he in reverſion i: 8 FE 
pl 25: * demiſes for years, to commence after the term demiſed to the laron rence bes 
—S. C. cit. Where it was demiſed to the wife, and by act in law transferred to gp nathi 
ed by Archer the baron, yet by reaſonable conſtrucłion it was reſolved, the land "7 Sr 2 
J. Ca. 149+ was by the wife demiſed to the baron to make the leaſe have The words 


ood beginning. 6 Rep. 36. a. b. cites Pl. C. 192. a. [Au 
1 Eliz.] Wroteſley v. Adams. | . - 
4 · Grant of the rever fion habend” the land fer years a fine termi 

— © | | &c. 


Whitlock v. | 
Kr conceflit is 


Fake a leaſe | 


| 


Eſtate. 


Ec. countervails a good leaſe of the thing. D. 178. a. pl. 37. 
Hill. 2 Eliz. = | 

5. Articles between A. and B. A. covenants, grants and agrees Cro. C. 
that B. ſhall have the land for fix years, and in conſideration of this 2% kl, 7. 
B. covenants. and grants for him, his heirs and executors to pay the judged, and 
yearly rent of 101. to A. his executors and heirs. Reſolved it is a che rentſhall 
leaſe, and a good reſervation of rent. Jo. 231. pl. 2. Hill. 6 Car. L 324 } 
B. R. Drake v. Monday. | go to the 


|: | heir with 
the reverſion, and not to the executor, —A. covenants by deed that B. mall have the land for 6 years 
is not a leaſe, though a leaſe by deed is a covenant. Br. Leaſe, pl. 21. cites 21 II. 7. 36. 


6. A. conveyed land to the uſe of himſelf for life, remainder Lev. 35. 


to his ſon and the heirs male of his body, and it he dies without Cone 7 
iſſue male of his body, that then His daughters ſhall have his land for e 


100 years; adjudged per tot. Cur. præter Mallet a good leaſe by * 462 
way of future intereſt. Sid. 102. pl. 8. Hill. 14 & 15 Car. 2, f 561. S. C. 


— . adjudged for 
B. N. Goodier V. Clerk. the plaintiff. 


7. It was inſiſted, that a licence to enjoy from ſuch a time to ſuch a Sid. 428. pl. 
time is a leaſe, and ought to be pleaded as a leaſe, and not as a 8.8. C. and 


l : : a . ſays nota, it 
licence. As to the pleading T wilden ſaid, he had known it wad by 


doubted whether it may not; but as to its being a leaſe, or a cer- ſome, that 
tain preſent intereſt, he ſaid it was true that 5 H. 7. 1. is that it = 3 
. o wv 8 . » . E 

is ſo. Mod. 14. Trin. 21 Car. 2. B. R. Hall v. Sebright. 


pleaded as 2 

leaſe, and 
cites 5 H. 7. 1. —2 Keb. 561. pl. 60. S. C. and per Curiam this is a leaſe, and thould be fo 
pleaded. Br. Leaſes, pl. 30. cites 5 H. 7. 1. S. P. per Curiam aecordingly. 


(X. a) What Words will make a Leaſe for Vears. 


[1, FF a man covenants and agrees with another that he ſhall S. C. cited 


WE . << 1 3 Bulſt. 
have certain land for certain years, ferlicet, from ſuch a year to 3 4 


ſuch a year, under fuch rent, this is a good leafe for years. My Rep. Covenant, 


14 Jac. Sir William Eſjex, Trin. 5 Jac. B.R. * Toter v. Squier pl. 26. cites 


agreed. Hill. 12 Jac. B. adjudged between + Tiſdale and Sir Mil- os. ” 2 
liam Eſſex. adjudged. Mich. 4 Car. B. R. adjudged between Fineux, who 


t Geary and Read, which intratur Paſch. 4 Car. 432. Hobart's n _ 
Rep. 48. Same Cafe. ] | | eaſe for 


years maybe 
a covenant, but that a covenant cannot be a leaſe for years, and that conſequently a covenant to have 


land for ſo many years is no leaſe. ——Br. Leaſes, pl. 65. cites 37 H. S. and 1 E. 6. and ſays it was 


admitted 1 E. 6. in Chancery, that where J. convenit & conceiſit to W. S. that he ſhould have 20 
acres in D. for 20 years, that this was a good leate; tor this word (conceſſit) is as ſtrong as dimiſit 
er locnvit, and Mich. 37 H. S. the ſame was agreed accordingly by ſeveral. 

+ Hob. 34. pl. 39. S. C. the words were that haberet, occuparet & gauderet, and adjudged that 
this was aleaſe; for thoſe are perfect words to give an intereſt, Roll. Rep. 399. pl. 23. S. C. and 
atmitted by judgment that the words {he ſhall have the land for ſo many years) is a good leaſe. Mo. 
861. pl. 1183. S. C. reſolved that the words (have, occupy and enjoy) is a good leaſe, 2 Rulſt. 
204.5. C. and per Coke Ch. J. this is a good leaſe, and judgment accordingly ; but he took a diffe- 
rence between ſuch covenant made by one that is owner ot the land, and where it is made by a ſtranger 
that has nothing ia the land; that in the firſt caſe it will amount to a leaſe, but not in the laſt.—Brownl. 
23.5. C. but S. P. does not appear.—Same difference taken Le. 136. in pl. 136. Mich. 30 Eliz. 

t Cro. C. 1:8. pl. 3. Geary v. Reaſon, ſeems to be S. C. | 

The words (covenant, grant and agree that one ſhould have land for ſo many years) are apt words to 
rake a leaſe for years and enure as a leaſe; reſolved Cro. J. 91, 92. pl. 19. Mich. 3. Jac. B. R. 
Whitlock v. Horton. ——Noy 14. Whitlock v. Chatwell S. C. adjudged. Noy's Max. 67. S. P. 
ver concellit is of ſuch iorce as dimiſit. ; 

| 1 | [2. 
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Cro. E. [2. If articles of agreement indented are made, ſealed, and deli. 
1 vered between A. and B. which are ſuch, ſcilicet, inprimis, J ix : 
by all the agreed that A. doth let ſuch land to B. for five years from Michaelmas " 
Juſtices to after, provided that the leſſee ſhall pay therefore at Michaelmas and cur Fa 
« ho = ady-day Iool. by even portions during the term. And there was S 
[ 2 5 allo another covenant that a leaſe ſhould be made and ſealea by the ſaid B. 
judgment A. before the feaſt of All- ſaints enſuing, according to the effect 
. of thoſe articles; though here be a covenant for the fealing of a 
pl. 6:8, 29* leaſe after, according to the articles aforeſaid, yet inaſmuch as 
S. C. and the words of the firſt covenant are, that A. dsth let the * land 
in the preſent tenſe, and he has time by this to make the leaſe 
® Fol. 84*. after the leaſe is to commence by the firſt article, this is a pre- I. 
— — ſent leaſe and reſervation. M. 38 & 39 Eliz. B. R. adjudged in 
ruled tobe a | == . 
prefent debt for the rent between Harrington and Wiſe. | that 
— 8. C. and by the covenant that he may make the leaſe before the feaſt of All-Saints, it ap- r. 
pears chat it was but tor further,aſſurance, and not to deſtroy the preſent leaſe. wy 
S. C. cited If a man covenants with another to permit and ſuffer him 10 2, 
1 have, hold, and occupy certain land for a certain time, this is not 55 
2 Roll. any leaſe; for the words permit and ſuffer ſhew the intention to Ver 2 
Rep. 121. be only a covenant. Trin. 5 Ja. B. R. per Cur. between the v 
3 450 — 4 Tooker and Squier. | 2s th, 
Trin 4 Jac. : Trin 
. C. cited Arg. 2 Mod. 381.5. b) pl. 10. S. C. 
4. If articles of agreement are drawn between A. and B. erage 
which are ſealed and delivered, in which is contained in this man- Court, c 
ner, ſcilicet, imprimis, The ſaid A. is contented to demiſe the parſa- 
nage c. to the ſaid B. from Midſummer next for ſix qears, with theie 
words after in the articles, viz. the rent reſerved 15 100. per ann. ge 
a re-entry for non- payment of the rent, a covenant for reparation, a close (0 
covenant to do ſuch a thing; and to theſe articles the parties put bw: 
their ſeals ; this is not any leaſe but a covenant, for it appears > ihe f 
upon all the covenants that they were but inftrudtians to make a al Wer 
leaſe, and not to have the effect of a leaſe; and the word (con- TE OM 
tented) does not intend the preſent but the future. M. 40 & 41 . according! 
184 good | 


El. B. R. adjudged between Pleaſaunt and Higham.) | 
5. If one ſays to J. S. you ſhatil have a leaſe of my lands in D. 


Account, 1 


Mo. ?. pt. 
25 . „ 21 gears, paying 10s. per ann. make a leaſe in writing, and 1 
1 will ſcal it ; this was agreed to be a good leaſe by parol thoug! 5. In 
verbis. no writing be made of it, for the intent of the leſſor is ſufficiently fir 20 7 
_ expreſſed, and the making of it in writing is but for further aſ- acre, and 
> + © ci furance. Note, Cro. E. 33. pl. 17. Trin. 26 Eliz. B. R. and to fat 
in totidem Maldon's Caſe. . acre, 
verbis. 5 . | > wth A, never 
But where the words were, I promiſe that you ſha!! baue, after your term ended in the ſame, a like and b 
Jeafe for : 1 years, as you have in the ſame, is only a promiſe, and not a leaſe. And. 136, 137. Pl 27 t 
157. Paſch. 27 Elz. Moon v. Williams. Mo. 220. pl. 357. 8. C. But tee now the Stat. demiſe &. 
29 Car, 2. cap. 3. Of Frauds and Perjurics, 6. The 
- | > | . . » Cles Agreec 
6. If Tarree to let my land this is no leaſe ; per Wray Ch. J. Ps, 
. 156. pl. 39. Mich. 31 & 32 Eliz. B. R for go) 
-Cro. E. 150. pl. 39. Mich. 31 & 32 Eliz. B. R. Witneſs 20 


7. An agreement to take a oye at 5Cl.ayear, aid the leſice t le- 
* iT, 


accord ingly.- 


Eſtate. 


pair, and that the leaſe ſhould be drawn by St. Thomas's day, and then to 
begin, and another agreement by notes to let for ſeven or eleven years at 
the leſſee's election, and the leaſe to be engreſſed, but it never was en- 


croſſed. The Court agreed that this is no leaſe, but a tenancy 
at will. 3 Keb. 68. pl. 9. Mich. 24 Car. 2. B. R. Burges v. 
Bowman. 


(X. a. 2) What amounts to a Leaſe. | 


1 Licence to occupy is a leaſe; per Hobart Ch. J. Hob. 35 
Cites 5 H. 7. 1. though 10 E. 4. ſeems to make a doubt 
that the leſſor may alſo occupy with him; but 21 H. 6. 37. Paſ- 
ton's opinion, that if one licenſes me to ſow the land it is no 
leaſe, and therefore if I ſow the land another ſhall reap it; and to 
this opinion Hobart agrees. | 
2. Leaſe for 1000 days is a leaſe for years. Finch. 17. b. 
3. A man made his 20 in ſuch manner; I have made a leaſe 


for 21 years to F. S. paying but 10s. gent; this is a good leaſe by 


the will, for this word (I have) ſhall be taken in the preſent tenſe, 
as the word (dedi) is in a deed of feoffment. Mo. 31. pl. 101. 
Trin. 3 Eliz. Anon. | | | 
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Bal. 34. pl. 
24. J. C. i 
totidem ver- 
bis.—8. C. 
cited and 

relied upon 
by Powell J. 
2 Vent. 67. 


in the Caſe of Wright v. Wyvel, Trin. 1 W. & NM. in C. B. To which it was anſwered, that the 
caſe there was ot little authority; for it did not appear how that matter came in quettion, or in what 


Court, or in what action, and fail only fuit tenus 3 Eliz. 


4. Expoſing land to halves for a crop is no leaſe of the land; 
but otherwiſe if it be for 2 or 3 crops ; ſo that for breaking the 
cloſe the owner only may bring treſpaſs, but for ſpoiling the corn 
by a ſtranger they ought to joyn, being tenants in common 


thereof. Cro. E. 143. pl. 10. Trin. 31 Eliz. Coo re & 


al. v. Celey. 


Cro. E. 
143. pl. 10. 
S. C. held 
accordinglye 
Le. 
315.6 
439. Hare 
v. Okeley 
S. C. held 


Gouldſb. 77. pl. 9. S. C. held accordingly.— A. leaſes to B. for three crops, it 


is a good leaſe for three years; per Haughton J. Roll. K. 319. in pl. 29. cites 23 E. 3. Fitah, 


Account, 139. 


5. In an eject' firm' the caſe was thus, V. leaſes bl. acre to A. 
for 20 years rendering a rent &. And afterwards leaſes wh. 
acre, and the rent and reverſion of bl, acre to F. by demiſe, grant, 
and to farm let for 99 years, habend' wh. acre, the reverſion of 


bl. acre, the rent, and premiſes for 9g years, rendring rent &c, 


A. never attorns; the 20 years expire, and F. enters in bl. acre, 
and by the Court well, for that ſhall enure as a leaſe by the words 

demiſe &c. Noy. 153. Fitch v. Vaughan. | 
b. There were articles drawn between A. and S. (viz.) ar. 
cles agreed upon &c. Imprimis A. doth demiſe his cloje to S. to have 
it for 40 years, and a rent reſerved with a clauſe of diſtreſs Sc. in 
witneſs whereof Ac, and atterwards there was written in the 
| {ame 


ſame paper a memorandum, that theſe articles are to be ordered Ly 


counſel of bath parties, according ts the due form of law; and be- 
cauſe the intent of both parties appeared by that memorandum, 
and the leaſe was drawn by the counſel, but never ſealed, (for the 
parties diſagreed about fireboot) it was ruled upon ejectione 


firmæ by the Court, that the articles were not a ſufficient leaſe, 


- 


and the jury found accordingly without departing from the bar, 
Noy 128. Sturgion v. Dorothy Painter. | 


7. If one grants to J. S. the profits of his land, and makes 


livery, this ſhall be a leaſe for life; per Coke Ch. J. 3 Bulſt. 
| 101. Mich. 13 Jac. in Caſe of Blamforde v. Blamforde. 

_ 8. Covenant was to pay annual rent of bol. and repair. Plaintiff 
ies ys defendant entered, but does not aver a leaſe made. Detendant 
upon de. pleads, he ought not to have rent, for no leaſe made. Per Holt 


mutrer that Ch. J. In mutual covenants, where the performance of one does 
depend upon another, the precedent covenant muſt be performed 


theſe arti- 


1 377 2 firſt. Per Eyres and Dolben, the covenant and entry amount to a 

amount to a ledſe; and ſo was HARRINGTON AND WisEg's Cas E. Per Holt, 

leaſe. it has been held aliter ever ſince; judgment pro quer*. 12 Mod, 
1. Mich. 2 W. & M. in B. R. Copley v. Hepworth. 

9. A. licences B. to enter and take the profits; it is a leaſe at 
will, and if the licence was for a year, it is a leaſe fora year; 
otherwiſe of a licence to hunt, and if A. licence B. to come upon 
his dock, and carry en his trade, it is a leaſe ; becauſe it is all the 
proper profits of a dock; Per Powell J. 2 Salk. 588. pi. 3. 
Paſch. 4 Ann. B. R. in Caſe of the Queen v. Winter. 

10. If a licence is granted to a man to ue my ground, or my 
yard, he has thereby an intereſt in it, ſo that the licence is not 
revocable, but it amounts to a leaſe at will, and this ſeemed to 
be the opinion of the Court, and that he thereby had ſuch a poſ- 
ſeſſion as not to be turned out by a revocation, but by an 
ejectment. 11 Nod. 42. pl. 1. Paſch. 4 Ann. B. R. Anon. 


(K. a. 3) What ſhall be ſaid a Leaſe, or Bargain 
and Sale &c. . 


Mo. 15. pl. 1. A Seiſed of the manor of B. by indenture bargained, and ſold 
57. Mich. * to C. all theſe her woods, underwoads and hedgeraws, as 


2 & 4 Eliz, haue been accuſlomaily uſed to be felled and fold landing, and being in, 


C. B. Gow- 
er v. An= upon, and within the manor of B. to have and to hold all the ſaid 


erews 5. C. woods &c. to the ſaid C. from &c. during the natural life of the 


A d. * . 8 
7. Kl. * ſaid A. And C. covenanted &c. with A. to pay to A. her exe- 
S. C. and Cutors &c. yearly, during the ſaid term, 10l. C. can have but 


thinks the one cut, though A. lives many years after, 3 Le. 9. pl. 19. 


h d b j ; 
— 1 Trin. 4 Eliz. Rot. 1620. Andrews v. Glover. 
gain and : Eg.” 
tale, and no leaſe ; for the words (then growing) determines, that the land is not let, and if the land 
18 


3s not 
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from t 
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B. Carr 
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differer 
from th 
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J. 2 By 


i not let, then the wood growing after the cut of what grew at the time of the ſale cannot paſs. 


Eſtate, 327 


Bendl. 112. pl. 148. S. C. and the pleadings and the Court held, that the defendant could have but 
one cut, —3 Lee. 54. pl. 79. Mich. 15 Elz. C. B. Anon, S. P. held accordingly by three juſtices, 
dut Dyer e contra. Ibid. 56. pl. 82. S. C. in tutidem verbis. —4 Le. 35. pl. ico. S. C. in 
totidem verbis. : 


2. Leaſe for years to B. rendring rent, and after leſſor grants 450 23. 
the reverſſon to C. for 99 years, rendring the ancient rent, t9 have EIA B. f. 
from the day of the leaſe without impeachment of waſte, this is a the Biſhop 


leaſe by way of grant of a reverſion, and to paſs as a reverſion ; of Rochel- 


ine, if | 1 's Caf 
but per Catline, if leſſor bad granted the rever/iom, and alſo demiſed & C. in 


the land for q years, it thould paſs as a leaſe to begin tirſt after wridem 
the former leate determined. 3 Le. 17. pl. 40. Mich. 14 Elz. verbis. 


3 Le. br. 
Anon. pl. 50.S.C. 


in totidem verbis. 
3. A. was ſeiſed of the minor of D. whereof part was in de- 2 Rep. 38. 


ne i | did lows f a. Paſch. 
meine, and part in leaſe, and did demiſe bargain nd ſell the ſame to 27 Bi 


W. and others for 17 years after his death; the leſſees may uſe the Court 


this either as a common leaſe, or as a bargain and ſale, but not of wards 
both ways. 2 And. 202. pl. 19, Heyward's Caſe, % 0 

4. A. leaſes to B. for 10 years, and after he demiſes and grants [ 328 } 
that land ro C. for 20 years, that is a good leaſe for 10 years pre- 
ſently ; but zf C. happen to have attornment, then he ſhall have the 
reverſion preſently, and thoſe two eſtates ſhall be in him, and 
ſtand divided; per Cook Ch. J. Noy 153. in Caſe of Fitch v. 
Vaughan. | | 

5. A. made a leaſe for life to B. rendring 201. per ann. after- 3 Rep. 93- 
wards A. by indenture in conſideration of gol. demiſes and grants pos Cie. 
the reverſion to have from the day of the date for qq years rendring S. C. held 
10], per ann. It is a good bargain and fale, and B. ſhall have the according!y- 
rent reſerved on the leaſe to A. 2 Brownl. 291, Hill. 7 Jac. | 
C. B. Smallman v. Powis. . | 

6. If a man demiſes and grants his houſe and utenſils there, this 
is only a demiſe of all; but if ſuch a demiſe had been firſt, and the 
grant by a ſubſequent clauſe, there the utenſils ſhould paſs disjoined 
from the thing leaſed, but not where it is all in one and the ſame 
clauſe ; ſo if A. make a leaſe to B. of land for years, and after- 
wards he grants or ſells the trees on the land to the leſſee with 
liberty to cut them down at any time during the term, and then 
B. ſurrenders his leaſe to A. yet B. may cut down and take the 
trees during the years for which the leaſe was made; and the 
difference is, where the trees are conjoined, and where disjoined 
from the term in point of intereſt ; in the firſt, if he ſurrenders 
before he takes the trees the benefit is loſt ; otherwiſe where they 
are disjoined, there the reference ſhall be to the effluction of the 
term in the number of years, as where leſſor grants to leſſee trees 
growing on the leaſed land, in this caſe leſſee may well cut and 
take them after a ſurrender of the leaſe made by him; per Croke 
J. 2 Bulſt. 8. Mich. 10 Jac, in the Caſe of Billingly v. Herſy. 


„ 


28 - Eſtate, 


(JX. a. 4) What a Covenant only, or a Leaſe, 


Ow. gf. I. AN agreement or covenant between A. and B. that F. S. ſhall 
_ * have ſuch land ſor years cannot amount to a leaſe, it being 
& S. P. by made between ſtrangers ; ſo if A. covenants with B. that his exe- 
Anderſon, cutors ſhall have ſuch land for 21 years, this cannot amount to a 
quod Walm- Jeaſe, for they are in this degree as ſtrangers ; per Anderſon Ch, 
fley conceſ- 2 ; f «a, | 

fit. J. Cro. E. 173. pl. 1. Hill. 32 Eliz. C. B. in Caſe of Porey v. 
But if A. Allen. 5 ; 


covenants 


and grants with B. that B. ſhall have his land for ſo many years, it is a good and abſolute leaſe ; but 


if A. covenants and grants with B. that B. ſhall enjoy &c. it is not a leaſe, becauſe it ſounds only in 
. covenant; Cro. J. 172. pl. 13. Trin. 15 Jac. B. R. in Caſe of Evans v. Thomas. Tanfield (21d it 

had been ſo adjudged in PrreaAsancEe's CAE. ——A negative covenant by mortgagee not to inter- 
meddle for ſeven years is no leafe. Cro. J. 659 pl. 9. Hill. 20. Jac. B. R. Poweſley v. Blackman, 
==— Ow. 49. Mich. 32 & 23 Eliz. Anon, S. P. 


2. If A. covenants and grants that J. S. Hall have his land until 
101. be levied, this amounts to a leaſe till the money is paid; 
Ars: 3 Bulſt. 252. Mich. 14 Jac. : 

Y. 


f A. licences J. S. to held his land, this amounts to a leaſe 'Y 


Arg. 3 Bulſt. 252. cites 5 H. 7. 1. | 
S. C.cited 4. Leaſe for life by deed, proviſum eſt quod zf leſſee die within 
2. Le. 7.1%. the term of 60 years next enſuing, that his executors and aſſigns 


. Hall have this as in the right and title of the leſſee pro termins 
3 Le. 22. fotidem annorum as ſhould amount to the number of 60 years from 


cites D. the date of the indenture, it was held per Cur. that this is but 2 


2 k | a 
8 covenant, and not a leaſe. 3 Bulſt. 163. cites D. 150. Parker 
e. v. Grovenor. | | 


Le. 164. N 
3 9 per Wray Ch. J. 3 Le. 196. per Rhodes J. S. C. cited. —No leaſe for years was made 


[ 329 ] by this proviſo either in the leſſee nor by remainder in his executors, becauſe nothing 
of the term was limited to the leſſce for life, as remainder to him and his executors. And. 16. p.. 
38. Gravenor v. Parker. If it ſhould be a demiſe there was no perſon to take, for it is appointed 
to the ex=cutors and aſſigns of leſſee, who are not in rerum natura, nor parties to the deed ; Arg. 
Mo. 4* C. cites D. 150. S. C. cited by Gawdy J. Cro. E. 841. in pl. 18, | 


For if afine &, A. covenants with B. to make a conveyance by fine to him of 
has been le- land, provided if he pay B. Icol. at the end of 13 years, then to the 
f-ofmerr Uſe of the fine to be the cogniſor, and covenants that B. Hall en- 
made, it had jay the land for 13 years, and for ever after, if the 10c}. be not 
mot Deen &f paid, The aſſurance was not made, and this was adjudged no 
leaſe Cro. ; b | : ; 
170. in leaſe for 13 years, becauſe it was the intent of the parties to maxe 
1. C. an aſſurance only in nature of a mortgage, which is but a covenant; 
Arg. 2 Mod. 80. cites Cro. J. 172. [pl. 13. Trin. 15 Jac. B. R. 
Evans v. Thomas. 

6. Ir was admitted Arg. that where words are doubtful and 
ſuch as may admit of diverſe conſtructions, whether as the word; 
covenant, grant, and agree &c. whether they will amount to 

leaſe or not, there they ſhall be taken as a covenant to prevent 3 
forfeiture ; ſo alſo if they are only inſtructions; as if a man b 
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articles ſealed and delivered is contented to demiſe ſuch lands, 
ind a rent is reſerved, and covenants to repair &c. 2 Mod. 81. 


Patch. 28 Car. 2. C. B. in Caſe of Richards v. Sely. 
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(Y. a) What ſhall be a good Leaſe for Years for 


Uncertainty. 


1. IF a man poſſeſſed of a leaſe for years grants all his term a A. a termor 
ter his death, this is a good grant; for it is as much as if he grants all 
had ſaid, that he granted ſo much of his term as ſhall be to come h term by 
- a a , g deed to B. 
at the time of his death, which had been good as it ſeems, Con- 


a tempore 
tra Paſch. 43 Eliz. B. R. between Juel and Lingley.] 1 


mortis of 

| 4. 
judged that the habendum is void, and the term paſſes preſently, for the premiſſes make a preſent 
grant, and'the habendum is repugnant ; but where A. without any habendum grants to B. all his 
term which ſhall be to come at the time of his death, the grant is utterly void; per Dyer Ch. J. Pl. 
C. 520. Hill. 20 Eliz. in Caſe of Welkden v. Elkington. — D. 272. a. pl. 30. Paſch. 10 Eliz. 
S. P. adjudged accordingly. | 
If one grants his term after his death it is not good; otherwiſe it by way of leaſe, 3 Bulſt. 108. 

cites 7 E. 6. Br. Grants 154. | 


[2. So a man poſſeſſed if a term to commence after the death of 
7. S. by indenture recites it, and grants the premiſes habendum all 
his intereſt of the ſaid term after his death, it is a good grant; for 
Contra Paſch. 43 Eliz. 
between Juel and Lingley, adjudged. ] 

3. If a man makes a leaſe for jo many years as he Hall live, it is 
void for the uncertainty. Co. Litt. 45. b. | 

(4. If leſſee for years grants to another jo many of the years as Br. Leaſes, 
tall be come at the time of his death, it is void for the uncertainty = a . 
how many will be to come at his death. Com. 520. b. 7 E. 6. S. C. cited; 
Brook Grants 154. Co. 1. * Nectar Chedington 155. per Cu- Arg. Godb. 
Tam. ] 3s. 26. 


£ Arg. cites 
S. .: 4 Godb. 25. in pl. 35. Arg. cites Com. 5:0. by Popham, that 
dis a void grant, becauſe no intehſt paſſes during the lite of the grantor. 


A. has a leaſe for 40 years, and grants to W. N. fo many of the years as thall be arrear 
at the time of his death; per Hales J. and others, this grant is void for the uncertainty, [ 330 ] 
and it is not like to a leaſe for life and four years over, for this is certain that his executors ſhall 
have four years after his death, but in the other cafe the grantor may live all the 40 years, and fo 
„thing will be arrear at his death. Br. Leaſes, pl. 66. cites 7 E, 6. Lev. 45. Mich, 13 Car. 2. 
B. R. in the Caſe of Cap nhurſt, 8. P. admitted, and judgment accordingly. Raym. 27. S. C. 
and S. P. admitted. 


* Mo. 478. pl. 684. Lloyd v. Wilkinſon, S. C. 


5. If leffee for years by his will devijeth fo many of the years as If a termor 


! 


: a ; « aiter the 
axes effect by his death, and no intereſt paſſeth before. 


7 E. 6. geath of a 
ſtranger 


. F. S. ſhall 
"ave the land for ſo many years as ſhall be then to come, this is good by deviſe, becaule he might 


"ave done ſo by the demiſe in his lite. Mo. 63<. pl. $71. Hill. 24 Fliz. C. B. in Caſe of Rayman 
„ Gold. S. P. accordingly, becauſe in ſuch caſe it is certain how many years he is, to enjoy it; 
Ag. Show. Parl. Caſes 293. in Caſe of ſermin v. Orchard. 

Vor. > "8 D | [ 6. It 


n 


ſeall be left at the time of bs death, it 18 good, becauſe the will eiſes, that 
1 
? 


} ! 


Lrook Grants 154.] 
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| (6. If ee for nmety years demiſeth the land to another for 70 
13 au years after bis death it is good; becauſe it is a certain term. 


Liovd v. _ 4 Py * 
Wilkiafon, Mich. 34, 35 El. adjudged. Co. 1. Rector Chedington 155. 
. | 

* Mo. 4258. [/. If A. leaſeth to B. for liſe with ſuch provije, proviſum eſt 
mh 4 that if the leſſee dies within the term of go years, that his executirs 


Wilkinſon, ard affigns ſball have the land for fo many of the years as hail amount 

S. C. and te 49 years tobe accounted from the date of the indenture ; this is not 
Wh Vo _ - M . 

* any leaſe, but only a covenant, for the uncertainty. Dy. 3. 4. 


in S.C.cites 5 3 
Mar. 150. Co. 1. * Refer Chedington 155. | 


Dyer, 3&4 
Ph. & Ma. 
Fol. 150. Parker v. Gravener. And. 19. p!. 38. Gravenor v, Parker, the Court held, that 
% leaſe for years was made by this proviſo in the leſſee, nor by remainder in his executors, becauſe 
nothing ot theſaid term was limited to the leſſce for lite, as remainder to him and his executors. --— 
Bendl. 72. pl. 11s. S. C. accordingly. S. C. cited Hob. 3 ö. S. C. cited by Rhodes J. 3 I. 
195. in pl. 244. Hill. 29 Eliz.——4 Lc. 193. in pl. 303. Rhodes J. cites 5. C. 


8. If a man leaſes land to another habendum a morte ſita for 
40 years it is a good leaſe. 7 E. 6. Brook Grants 154.) 

9. The years ought to be certain when the leaſe is to take ic in 
intereſt or poſſeſſion, but before it may depend upon an un- 
certainty, viz. on a poſſible contingency. Co. Litt. 45. b. Co. 
6. The Biſhop of Bath 35.] 

lid. If A. grants to Þ. that when B. has paid 20l. to A. he ſhall 

Fol. $45. have a lea e for 21 years in Blackacre, and afterwards B. pays the 
———— 20l. he ſhall have a good leaſe for 21 years from thence next fol- 
| lowing. Co. Litt. 45. b. Co. 6. The Php of Bath 35.] 

S. P. ac- Tri. If A. leaſeth to B. for jo many years as F. S. fhall name, 
cordingly, if and afterwards J. S. names the years, it is a good leaſe for fo 
|. S. names e ee > 

in many years as J. S. names. Co. Litt. 45. b. Co. 6. 35. b.) 


the vears in 

the lite of 

A. But if the leaſe had been for fo many years as my executors ſhall name, that can never be made 
good in my life; Arg. 3 Le. 8. in pl. 125. cites Pl. C. 273. 6 Eliz. by Weſton J. in Cafe of Say 


v. {Smith and] Fuller. 


; [12. Although there does not appear any certainty in the 
ale of the years, yet if by reference to a certainty it may be ma: 

eal v3 * \ p 
cerigin, it is a good leaſe. Co. Litt. 45. b. Co. 6. 35. b. 
13. If A. leafeth land %% B. for jo many years as B. hath in 
the maner of D. and B. has a term of 10 years, it is a good Jeate 

1 * 
for 10 years. Co. 45. b. 

y 577 SOS - — nla 
[ 331 ] 14. A. leaſes land to B. 4“ B. has levied 201. it is a good leale. 
| 2 Bulſt. 252. ſays it v 9 | 
was a point undetermined, cites Br. Novel Cates, fol. 102. P.. 
468. and Br. Tit. Leaſes, pl. 67. 7 
15. Leaſe for ſe many years, as land in execution by flatite mer 
chant ſpall be in execution 15 not good for the uncertainty. Finch, 
44. b. | * . / 0 . * * {705 
16. A. has a meadiww in the pariſh of H. which extends into it 
crunties B. and IV. but the meadow les in W. and is called þ1 
the name of Calleys. A. makes a leaſe to J. S. by the name 
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of Calleys in the county of B. and held good. D. 292. a. pl. 72. 
Trin. 12 Eliz. | 

17. A. leaſes to B. havendum from the death of J. S. till Mich. 
1600; if J. S. dies before Mich. 1600, the leaſe.is good; though 
the commencement is uncertain, yet it has a certain end. Pl. C. 


523. Ilill. 20 Eliz. in Caſe of Welkden v. Elkington. 


a leaſe be made till iſſue en ventre ſa mere comes to age, it is void. 


6 Rep. 35. b. 
. B. in Biſhop of Bath's Cafe. | 


18. Miſrecital of the date of leaſe of a common perſon is not 
material, becauſe there is a particular time appointed from which 
the leaſe is made, D. 93. b. pl. 28. Marg. cites Hill. 30 Eliz. 

19. Land was demiſed to F. S. for go years if he ſhould jo long 
live, and if he died within the term, that then his wife ſb5uld have 
it durante toto reſiduo termint predict; J. S. dies during the 
term ; it was held by Walmſly and Windham, contra Anderſon, 
that the limitation of the term was void for the uncertainty ; and 
the word (term) ſhall be taken for the intereſt and not for the 
time; and adjudged that the wife took nothing. Cro. E. 216. 


pl. 15. Hill. 33 Eliz. B. K. Green v. Edwards. 


ed void as to the ſon, becauſe there is no reſidue of the term which is determined before. 


258. pl. 265, S. C. agreed by all the juſtices. 
1 Rep. 153. b. cites S. C. adjudged in C. B. 
20. Termor may demiſe the land ſor certain years if leſſee ſo 
long live, and may demiſe the ſame land to another to commence 
after the death of the firſt leſſee, and good. Mo. 635. pl. 871. 
Hill. 34 Eliz. C. B. Rayman v. Gold. | 
21. Leaſe for life to A. and leaſe to B. for 10 years, the leaſe for 
years 1s not void, becauſe it may, by death of the tenant for life 
within the years, have effect. Arg. Mo. 344. pl. 406. Paſch. 


35 Eliz. 


22. If a leaſe be made to ſuch perſon as J. S. ſhall name, it is 
void for the uncertainty of the perſon of the leſſee, Mo. 666, 
pl. 911. Mich. 44 Eliz. in Caſe of Spark v. Spark. 

23. Trios ſeveral leaſes to two ſeveral perſons of the ſame land for 
the ſame term, and both to commence, at the ſame time, and both leaſes 
delivered at the ſame time to both leflees are void leaſes to 
both, Jenk. 256. pl. 49. | 

24. Leaſe to commence after eftate tail is good. Sid. 102. 


pl. 8. 14S . Godiar v. Clarke, 


25. B. by deed reciting, that whereas J. S. had demiſed to 
him ſuch a houſe and land &c. he granted and aſſigned to defen- 
dant the ſaid houſe and premitles, with the appurtenances, toge- 
ther with the ſaid recited leaſe, and all writings &c. concerning the 
lame habend' after the death of the grantor and his wiſe for and 
during the reſidue of the ſaid term uncxpired. The Court held 


this aſſignment void; for graut of a leaſe for years habend” after 


death is void. And diverſity was taken where one grants his 
term for 2 many vears as Shall be arrear at his death, and a grant 
. B b 2 for 


- 
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But where 
the com- 
mencement, 
continuance. 
and end, are 
uncertain, it 
is void, as it 


Trin. 3 Jac. 


Mo. 297. 
pl. 441. 

S. Cut 
that is of a 
leaſe made 
to the wife 
tor 80 years, 
it ſhe ſo long 
live, and the 
reſidue to go 
to the ſon ; 
and adjudge 
And. 


Le. 215. pl. 300. S. C. held accordingly, 


1 Salk. 346. 
I. 1. Ger- 
main v. Or- 
chard, S. C. 
adjudged ac- 
cord ingly in 
B. R. — 
Freem. 
Rep. 500, 
pl. 674. 
German v. 


L 3387] 


3322 | Eltate, 


Orchard. fer four vears or more in certain habend” ha his death, the firſt is 


S. C. held 
eee void, the ſecond good; and cites 1 Co. 155. And judgment per 
in B. R. — tot. Cur. that the alignment was not oe 12 Mod. 11. Mich. 10 
But this 3 W. & XI. in B. R. Germin v. Orchard. 1 
JAgment , 
vas after- 
wards reverſed in the exchequer chamber, and that reverſal aftirmed in the houſe of lords as ap- an 
pears in 1 Salk. and 12 Mod. Skin. 528. to 546. pl. 8. Jerman v. Orchard, S. C. in Cam 0 
Scac c. with the arguments there. Show, Parl. Caſes 199. 
26. Termor for years grants for a leſs term to commence after ſ 
his death, as if H. potlef! led of a term for 20 years orants the tene⸗ 52 
ments for 19 years to commence after his death, this will be good, 3 
for ſo much of the 20 years as ſhall be unexpired at the time of 1 
his death. 2 Salk. 413. Ruled by Holt Ch. J. at Dorcheſter - * 
Lent Aſlizes 10 W. 3. Gree v. Studley. - ind 
8 „ 27. Leffee for 2000 years grants the land to B. without mientian- 885 
185. 8. V. . ” 2M | N | 
8 ing any term, it is vo! id for u: certainty, 2 Vern. 084. pl. 60 9. but 
| Caſe of Trin. 1712. Kirſley & al v. Duck & Un chi 
| Bedell v. 1 
Conſtable. 5 NR : F 
(Z. a) When a Leale ſhall be ſaid to commence, cite, 
land 
E. Arg. [I. IF. a man leaſes fur 21 years, without any mention at wht firſt 
1 time it ſball commence, it ſhall commence immediately, imm 
. ARB. 1 . . 
Built. 2. ſcilicet, from the delivery; for then the words take effect. Co. It is 
Litt. 46. b.] | A171! 
1. Rep. 2. Ifa man makes a leaſe for 21 years to A. and after makes a jud 
153-d.154. another leaſe to B. for 21 years to commence a fine S expiratiine tratu 
5. =. 8. frædicti termini 21 annirum, and after A. ſurrenders his eſtate 
hs Fe for years, the leaſe made to B. ſhall commence preſently. "By en 
EPL of Mil 
diverfity a5 Litt. 45. b. 1 Rep. 155. Rector of Chedington's Caſe. ] 885 
= thic ny aun. 
_ re lea N. B. There is no pl. 3. in Roll. 
— 2 | ata i ths . - 
that the 4. But if the leaſe made to B. had been limited to commence . 
years are ps fine S exptrationem „ x who 21 atingrum, and after A. ; 95 
letter. = 7 
EC. ed his term, yet the eſtate made to B. ſhall not com- Ee 
, min d out >) Mahes 
} eMuzion of mence ws the Lakes years ſhall end by W of tine ; for there 1s = 
| e e 3 ns 
ume, ſo that {yer /jty lettucen the term of 21 years and 21 FEATS. Co. Litt. 455 / 
terminus " I'" - Dabeig 
b. 1 - ng EEE Ris r '/ Credinpis A's Cafe. ; 
annorum ; — yy Predict 
includes as weil the citate as intereſt in the land. and by 78 ant ofthe term the eſtate and intereſt for 1 =; 
years pottery and that 35 H. 5. Br. Expotition de Parols 44 is according to this diverſity, where it ach. 
is agreed that :t A. leiſes to B. for 10 vears, and c wenans that it B. pays 1951. to A. within the compu 
ſaid 10 years; that B. hall have fee; it B. ſurrenders ede to ©, and afterwards pays the ico! and 117 
within the 1+ years, he Mall have fee; but otherwiſe where he covenants that it he pays that 001. leaf, | t 
within the atorctaid term of 15 years, —— Le. 1c6. in pl. 134. cites S. C. of Wroteſley v. Adams, 1 
that if the firſt leſſce takes a new leate, which is a ſurrender of the to: mer leate, the ſecond leaſe tha?! deed th 
bezin . for the intent gt the leſlor was that no mean time ſhall be between the end and ration 
beginning of the ſaldeſtate. . C. c ted b; Ga Y 1 Cro. E. 199. in Caſe ot Veale v. Robert parties 
that the ſecond leaſe ſliall begin len the firſt expir 47 {urrender or other means. ICS, 
31 years 
5. If an indenture of leaſe b- ars date which is imp Hſille, as Zoth . f 
of ebrua ary or 40th of March, and the tem tor Years 18 e H 
limited ts commence from the date, this ſhall commence from the Lido. 


cy as if no date had been. Co. Litt. 46. b. by A. tc 


FA If 
06. * 


dams, 
ſe mah 
ud and 
obertt 


| {rom the delivery. Co. Litt. 46. b. limi «tion of 
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Le. If a man by indenture of leaſe recites a Joaſe “ which is not, S. P. For 


er which is void, or miſrecites the leaſe in a point material, whicy e 
is in eſſe, to have from the end 5f the fir/t leaſe, this ſhall commence e 
the com- 
mencement 


pl. 62. cites 3 E. 6. S. P. enk. 


Br. Leaſes, 


and no limitation is all one. 6 Rep. 36. 
79. 8. P. 


/ 


2Q »., pl. 
— 4 4 


7. bn ejectione firme if plaintiff declares upon a leaſe made by 
J. S. 20th of Auguſt far 20 years a fejts annunciationts beatæ Ma- 

ri virginis witty proterito ante datum hujus indenturæ Sc. and no 

mention is made of any indenture nor date of it in the declaration, this 

leaſe ſhall commence from the ſaid feaſt of the annunciation be- 

tore the 20th of Auguſt ; becauſe if the words (ante datum hujus 
indenture) had not been in the declaration the leaſe would fo 
commence, and the addition of the ſaid words ſhall not hurt it, 

but ſhall be void. P. 40 Eliz. B. R. Darcet's Cafe adjudged, 

this being moved in arreſt of judgment.) 

8. It a man leaſes for years to B. and after by indenture re- The ſecond 
cites the leaſe made to B. but miſtakes the date, and then demiſes the 1-ale com. 
land to C. habendum from the expiration or other determination of the tene 
firſt leaſe fer certain years ; this leale made to C. ſhall commence tion ot vears 
immediately, inaſmuch as there is not any ſuch leaſe upon which 1 
it is limited to commence. Hill. 10 Car. B. R. between ; "Ie 
Miller and Hlantbaring, per Cur. adjudged in a writ of error upon ali after the 
a judgment at Cheſter which concerned Sir Randal Crew, In- end of the 
tratur Trin. 10 Car. Rot. 321. ] 1 


8 32333 ˙ 
S. C. cited per Cur. by the name 
S. C. cited by Vaughan Ch. I. 


Cro. C. 397. S. C. adjudged and affirmed in error.“ 
ot Miller v. Johns. Vent. 83.— Lev. 224. cites S. C. 
augh. 80, 81. S. C. cited by Archer J. Cart. 149. 


fg. If a leaſe be made for 31 years, which commenced Anno Domini S. C. cited 
15 31 and after inAnno Domini 15 35, the l Hr reeiting the faidleaſe, 75 _ 
makes a new leaſe, by deed by theſe words, Noveritis me dictis 31 S. C. cited 
annts finitis & completis dediſſe & conceſſiſſe omma præmiſſa to F. 8. All. 76. 
habendum S * tenendum a die confeetions præſentium (termino 3 
predicts finito ) uſque ad finem termini + 31 annorum tunc immediate _ 2 
fequentium plenarie complendorum; this leaſe ſhall commence in + Thi; in 
computation from the expiration of the firſt leaſe for 31 years, Roll is mit- 


and ſhall continue for 31 years after the expiration of the firſt Printed. 


- 4 . . . | . — (30. 
leaſe; for if this ſhould commence from the day of making of the 


deed then there would be but four years to come after the expi- 
ration of the firſt Icaſe, which was contrary to the intent of the 
parties, and for this ſhall be interpreted that he ſhall have this for 
31 years after the day of the date and the expiration of the firſt 31 
years, ſcilicet, after both. Dubitatur D. g Eliz. 261. 28. Curia 
de Banco contra Curiam de Banco Regis. ] | 

[10. In an ejectione firmæ if the plaintiff declares of a leaſe made 
dy A. to him of certain land habendum from Mighaelmas laſt pak, 


b 2 befor 


* 


332 Cate, 


. fer four year's or more in certain haben after his death „the firſt is 
0 + ICT 
accordinety Void, the ſecond good; and cites 1 Co. 155. And judgment per 


dot. Cur. that the aſſignment was not good. 12 Mod. 11. Mich. 


But this 3 W. & M. in B. R. Germin v. Orchard. 

judgment 

was after- 

wards reverſed in the excheguer chamber, and that reverſal affirmed in the houſe of lords as ap- 
Pears in 1 Salk. and 12 Mod. Skin. 528. to 546. pl. S. Jerman v. Orchard, S. C. in Cam. 
Show. Parl. Caſes 9. 


SCAcc, with the arguments there. 


26. Termor for years grants for a leſs term to commence after 


his dcath, as if H. poſſeſſed of a term for 20 years grants the tene- 
ments for 19 years to commence after his death, this will be good, 
for ſo much of the 20 years as ſhall be unexpired at the time of 
his death. 2 Salk. 413. Ruled by Holt Ch. J. at Dorcheſter 
Lent Aſlizes 10 W. 3. Gree v. Studley. 
OS - 27. Leſſee for 2000 years grants the land t9 B. without mention 
g. S. . ; 8 
obaer, in 77g any term, it is void for uncertainty. 2 Vern. 684. pl. 629, 
Caſe of Trin. 1712. Kirſley & al v. Duck & Ux. 
Bedell v. 
Conſtable. 


(Z. a) When a Leale ſhall be ſaid to commence, 


S. P. * [I. 1 a man leaſes for 21 years, without any mention at what 
Bridem. 21. time it fhall commence, it ſhall commence immediately, 


—8. 

—S.P. Arg: ſcilicet, from the delivery; for then the words take effect. Co. 
Litt. 4G. b.] 

1. Rep. C2. If a man makes a leaſe for 21 years to A. and after makes 


153-d.154. another leaſe to B. for 21 years to commence a fine & expiratione 
— _ 8. frædicti termini 21 annirum, and after A. ſurrenders his cſtatc 


wa . tor years, the leaſe made to B. ſhall commence preſently. Co. 
diverſity a: Litt, 45. b. 1 Rep. 155. Rector of Chedington's Caſe. ] 

Dry * N. B. There is no pl. 3. in Roll. 

RY [4- But if the leaſe made to B. had been limited to commence 


years are pet Tem: E expirationem Frædiqtorum 21 anngrium, and after A. 


—_ -1þ ſurrendered his term, yet the eftate made to B. ſhall not com- 


efiutionof mence it the firſt 5. ars ſhall i £710 by Hulu of time 5 for there 1 15 
7 
ume *, to that diy itt betten the tern 221 years and 21 5e. Co. Litt. 45 
terminus , hedinoton's © | 
annoryum "a 1 of 1 535 R, 440 7 Ct £417 4 GN 3 Cafe. | - 
includes as wei] the citate as intereſt in the land, and by grant of the term the eſtate and :ntc ret ſt for 
wears vaſſes, and that 35 H. 5. Br. Expotition de Parol 44. is acce g to this diverſity, where it 
10 28 224 that it A. leiſes to B. for 10 vears, and c venants that! T b. pays 1991. to A. within the 


ſaid 19 years;:rhat B. hall have tee; it B. ſurrenders histerm to A and afterwards pays the 100] 
—_— R P . . ! 
(tall have ee; but otherwiſe where he covenants that iſ he pay 5s that 100l. 


Ss © * = l — 7 * aA — 
witiiin the breed term of 15 years.——2? Le. 100. in pl. 134. cites S. C. of Wroteſley v. A lame, 
that it the firſt leſlee takes a new leale, whicii is 2 ao render of the tormer leaſe, the ſecond leaſe that! 
bezin orefent! tiy; for the intent gt the Iloflor was that no mean time ſhall be between the end and 
beginning of the ſaid eſtate :.. C. c ted b, G; i oy J. Cro; E. 199. in Caſc ot Veale v. Robert) 


that the ſecond leaſe fliai! begin chen the firſt expired by ſurrender or other means. 


"5. If an indenture of leaſe ars date which is imp3ſſible, as 3oth 

of rebruary or 40th of Marci, and the tem tor years 18 

limitcd ts commence from the date, this ſhall commence trom the 
4 5 


delivery as if no date had been, Co. Litt. 46. b. | 
"6, 15 
. 


dy A. 1 


we. 4 « om, 
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and {] 


ration 
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31 yeat 
years, | 


de Ky 


[10, 


kes 
ne 
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Co. 


nce 
A. 
om- 
re 18 
455 


eſt ſot 
gere it 
in the 

001. 
dame, 


ſe 155 a \! 


1d a; 1 
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| Zoth 


rs 15 
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Eſtate. 


L. If a man by indenture of leaſe recites a lraſe ® which is not, 
er which, is void, or miſrecites the leaſe in a point material, whicy 
is in eſſe, to have from the end if the fir/t leaſe, this ſhall commence 
{rom the delivery, Co. Litt. 40. b. 


and no limitation is all one. 6 Rep. 36. 
12 * * , : 
588 pl. i 2 8. 1 . 


7. In cjectione firme if plaintiff declares upon a leaſe made by 

J. S. 20 of Auguſt for 20 years a feſts annunciations beatæ Ma- 
ri virginis uitims proterits ante datum hujus indenturæ Sc. and ng 
nenti91 is made of any tndenture nor date of it in the declaration, this 
leaſe ſhall commence from the ſaid feaſt of the annunciation be- 
tore the 20th of Auguſt ; becauſe if the words (ante datum hujus 
indenture) had not been in the declaration the leaſe would ſo 
commence, and the addition of the ſaid words ſhall not hurt it, 
but ſhall be void. P. 4o Eliz. B. R. Darcet's Cafe adjudged, 
this being moved in arreſt of judgment. 

8. If a man leaſes for years to B. and after by indenture re- 
cites the leaſe made to B. but miſtakes the date, and then demiſes the 
land to C. habendum from the expiration or other determination of the 
firſt leaſe for certain years ; this leaſe made to C. ſhall commence 
immediately, inaſmuch as there is not any ſuch leaſe upon which 
it is limited to commence. Hill, 10 Car. B. R. between 
Miller and Mamwvaring, per Cur. adjudged in a writ of error upon 


„ 


a judgment at Cheſter which concerned Sir Randal Crew, In- 


— 


tratur Trin. 10 Car. Rot. 321. 


——Cro. C. 397.5. C. adjudged and affirmed in error.“ 
ot Miller v. Johns. Vent. 83.— Lev. 224 cites 8. 
augh. 80, 81. S. C. cited by Archer J. Cart. 149. 


Br. Leaſes, pl. 62. cites 3 E. 6. S. P. 
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. ©, £0 
in udg- 
mu of 
lav 4 void 
limi tion of 
the com- 
mcencement 
— cn, 


The ſecond 
l-ate com- 
mences in 
enumera— 
tion of years 
preſently, 
though not 
in intereſt 
till after the 
end of the 
former 
leaſe. Jo. 
355.8. C. 


S. C. cited per Cur. by the name 
S. C. cited by Vaughan Ch. J. 


(9. If a leaſe be made for 31 years, which commenced Anna Domini S. C. cited 


15 31 and after inAnno Domini 15 35, the leffor reciting the ſaidleaſe 


2 


Arg. Le. 


10G —_— 


makes a new leaſe, by deed by theſe words, Noveriiis me dic?is 31 S. C. cited 
annis finitis & completis dediſſe & conceſſiſe omnia præmiſſa to F. S. All. 76. 
habendum & * tenendum a die confectionis præſentium (temmino 


predicts ſinito uſque ad finem termini + 31 annorum tunc immediate 


Jequentium plenarie complendorum; this leaſe thall commence in + Thi; in 
computation from the expiration of the firſt leaſe for 31 years, Roll is mit- 
and ſhall continue for 31 years after the expiration of the firſt ror 


leaſe; for if this ſhould commence from the day of making of the 
deed then there would be but four years to come after the expi- 
ration of the firſt leaſe, which was contrary to the intent of the 
parties, and for this ſhall be interpreted that he ſhall have this for 
31 years after the day of the date and the expiration of the firſt 31 
years, ſcilicet, after both. Dubitatur D. ꝙ Eliz. 261. 28. Curia 
de Banco contra Curiam de Banco Regis.) | 

[10. In an eſectione firmæ if the plaintiff declares of a leaſe made 
dy A. to him of certain land habendum from Mighaelmas laſt 1/k 


B b 3 beforg 


o. 
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lefre the date of the indenture aforeſaid fir fix years, and there 's P a 

no mention of any indenture before, this ſhall be taken to be a leaſe c 

from Michaelmas before, inaſmuch as it does not appear that there Ml 

was not any indenture. Paſch. 15 Car, B. R. between Elme _ 

and Leaves per Cur. adjudged, this being moved in arreſt of judg- | if 

ment after a trial at bar upon ſuch declaration. Intratur Trin. = 

14 Car. Rot. 1253. ] | | f 

1 334 ] [12. It an indenture of demiſe bears te/ie 4 May 10 Jac. and le, 

Hob. 18. #5 d:{ivered the 5th May 10 Fac. and the words of the habendum 4 ; 

pl. 33. S. C. are, habendum from the fea/t of the annunciation of the bleſſed virgin | 

4 25 Mary then la/t paſt, for the term of 21 years then next enſuing the | 

E.C.— date of the ſaid indenture, this leaſe commences in computation Th: 

| 1 from the Lady-day, before the date, and in intereſt the 5th day, | ſur 

e which is the day next after the date, and fo all the words of the 888 

S. C. cited jndenture ſhall take effect the 5th day, being the day of the de- 3 

_ - livery of the deed. Hobart's Reports, Caſe 32, between Moore ac 

Ste. 1% ard grade adjudged in the Exchequer, and affirmed in writ of BR 

citzz S. C. error. | his was the cafe by record, though it be otherwiſe falſely yy 

printed in the book.) | f 8 

All. 25. 12. If an indenture of demiſe bears date the 25th March, * 

1 15 Car. and it i5 ae/rvered the day of the date, and the habendum 0 

Roll fad, is fade and to hold from and after the day of the date of theſe 4. 

thatif in presents, fir and during the term and time of ſeven years, from hence- Fry | 

mn E e e nent and immediately follqwing, fully is be compleat and ended ; 37 | 

i fee bag this lcaſe commences in computation from the delivery of the deed, 3 5 

. been male which was the day of the date, and in intereſi the next day after 4" 

A = 3 the date, and ſo all the words ſhall take effect; for it appears that ee 

| the day of he ſhould not have the poſſeſſion till the next day after the date, OY 

5 me date, inaſmuch as the words arc, habendum & tenendum from and af- 5 

| | 8 BY ter tre de of the date, but that the ſeven years ſhould commence. * 1 
ſeven years, by Computation from the delivery, ſcilicet, from henceforth, 
then the which refers to the limitation of ſeven years. Trin. 24 Car. 

re E. R. adjudged in arreſt of judgment between Corniſh and Caw/c;. 19 

right. Intratur 23 Car. Rot. 1434. upon a ſpecial verdict, where he 5 

* 118. declared upon a demiſe by indenture dated 25th March, and up- ee 

l. on a demiſe till habendum a die datus for ſeven years, and right 

2c;udged againſt the plaintiff, being for rent reſerved.J | life, t 

13. A. makes a leaſ to B. for 10 years, to begin preſently, ie 

and afterwards A. grants a ſecond leaſe to C. by deed, of the ſame made 

lang, for 10 years, to commence at Michaeimas next, B. the 17% * 

e purchaſes the fee, ſo that the term is drowned. C. the ſecond this b 

letice may enter aſter Michaelmas, and enjoy the term &c. by bis be 

| the opinion of all the Court in C. B. except Brown J. D. 112 Gon 

| a. pl. 49. Hill, 1 &2. P. & M. was te 

. 14. A. made a ate tor years 77 begin at the feaſ? , gur lad, fron 2 

. bag for 21 years, without ſhewing the certainty of which feaſts, extinc 

N 8 the ann mmunli, firification Sc. yet the leaſe is good enough, effect 


*; wa A LD lealio 1 Aar 2 * ES 2 3 . 
and tlic lefiee ma; Corermine the certainty of the begining of the 
term by his ery at which of the ſaid ſcaſts the term ſhall begin; 


pt! 


bh, 
}f the 
gin ; 
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per Anderſon Ch. J. but Periam J. doubtcd of it. Le. 227. pl. Ibid. Marg. 
309, Paſch. 33 Eliz. C. B. Anon. | „ 

15. Leaſe to A. B. and C. for 20 years, and afterwards 72 B. 5 
aud C. for 3o years, to commence from and immediately after the C. Mich. 
rnd of the 20 years, or immediately from and after the death of A. 5 1 
if he happens to die within the 20 years. A. died within three it ſhould be. 
years after the new leaſe z whether the new leaſe ſhall begin im- ein at ſuch 
mediately after the death of A. or at the end of 29 years at the 1 * 
lection of B. and C. the Juſtices doubted, D. 32. b. pl. 89. ould hap- 
Trin. 14 Eliz. Anon. pen. 


10. Leaſe to three for their lives afterwards leſſor reciting this 

icaſe grants to J. S. a leaſe for 40 years, t9 commence after the 

ſurrender, forfeiture, ar death of the three, or cither of them ; the 
grantee has election to have his leaſe commence after the death of [ 328-7 


one of the three, and make the other two attorn to him, and then 


he ſhall have the rent, or elſe to have it commence after the 
death of all three, and then he ſhall have the 49 years after; but 
if he chuſes the firſt commencement, his term may run out dur- 
ing the two other lives. D. 376. b. Marg. pl. 27. cites M. 25 
& 26 Eliz. C. B. | | 

17. A leaſe for years made by one jointenant to commence after 
his death is good; Arg. 2 Roll. Rep. 171. cites it as adjudged 
37 Eliz. Herring v. Barton. | 

18. The g made a leaſe under the Exchequer Seal, to be- But if the 
gin immediately after the forfeiture, ſurrender, or expiration of reveal 

| lad been in 

a former term, and the e 75 outlawed ; the ſecond leaſe ſhall not the king 
commence, it is a prerogative forfeiture, and not ſuch as men- where the 
tioned in the leaſe ; Arg. Show. 482. cites Ow. 116. [Mich. 20 bein is er. 


3 : — tinguiſhed 
& 30 Eliz. in Scaccario. Knowles] and Powell. by a forte. 
| : ture, the 
ſecond leaſe will commence ; per Holt Ch. J. Show, 486, 


19. A. tenant for life, remainder to B. and C. in fee of a copy- 
hold ; B. made a leaſe to J. S. A. B. and C. ſurrenders the ſaid 
land, one third part to the uſe of B. for life of A. remainder to the 
right heirs of B. and of another third part to the uſe of B. for 
life, the remainder to A. the remainder to J. N. and of another 
third part to the uſe of C. and his heirs ; afterwards partition was 
made between them, and the land where &c. was allotted to 


J. N. who afterwards ſurrendered to the uſe of the plaintiff; and 
this being found by verdict it was held that judgment ought not 


to be given for the plaintiff; for the leſſee of B. had the firſt poſ- 
ſeſſion, and that leaſe is to begin after the death of A. who 
was tenant for life, and when A. tenant for life, and he in rever- 
fron join in a ſurrender, thereby the eſtate for life in that part is 
extinct in B. who has the inheritance, and then his leate took 
effect for a third part, ſo that the parties here are tenants in com- 


4 mon, 


4 | 
335 Eſtate, 
| mon, between whom treſpaſs doth not lie. Le. 194. pl. 243. wh 
Hill. 21 Eliz. B. R. Dove v. Williot. Er 
20. Habendum frm the ſea hug and delitery, or habendum for 
8 21 years next falling the beginning of the leaſe, is preſently, Bu 
14 3 3 f nO C 
ö | and ſuch leaſe ſhall end the time and hour as it began. 4 Le, ap 
| 144. pl. 255. Trin. 31 Eliz. B. R. Higham v. Cook. ont; 
21. If an indenture be made t a monk and F. S. for 21 years, ys 
 baberdum to the monk for 21 years, and after the end of that to 3 
J. S. for 21 years, J. S. ſhall have it preſently ; Arg. Le. 198. R 
pl. 279. Mich. 31 & 32 Eliz. in the Exchequer-Chamber, in * 
Ld. Paget's Caſe. | hab 
5 Rep. 7. 22. A. makes alcaſe to B. of certain lands for 21 years, and rife 
a a. b. Nlich. afterwards makes another leaſe to C. of other land for 21 years, Tg 
$7 22 : 0 
Elz. B R. and afterwards makes a leaſe of both the ſaid lands to D. for 30 3 
S. C. ad- years, to begin after the end of the ſaid two leaſes. The third "Ne 
* leaſe ſha!l begin re/pe&7ively after the end of each of the ſaid two 
l. 220. leaſes; and the leſſee ſhall not wait for the end of both, that his * 
Paſch. 26. leaſe may begin; for the grent ſhall be taken moſt ſtrongly againſt e 
1 grantor. Jenk. 272. pl. 90. cites 5 Rep. 7. Juſtice Wind- PREY 
by twojuſ- ham s Cale, Conti, 
tices accord - : , 
ingly, but Anderſon e contra cites Juſtice Windham's Caſe; but they all agreed that by ſurrender of or 9 
4 both the firit terms together the new leaſe ſhall commence, 10 Rep. 85. b. cites S. C. . ſuch ä 
f cited 2 L:. 106. in pl. 134. S. C. cited Litt. Rep. 164. ——S. C. cited Cro. E. 199. in pl. 21. the 5 
. ——Saund. 185. cites S. C. juſtic 
1 23. Se where A. covenants to ſtand ſeiſed to the uſe of B. his Paſch 
. couſin, of certain land for liſe; and of other land to the uſe of another WP 
| couſin in tail; and afterwards to ſtand ſeiſed to the uſe of 4 aetery 
[ third conſin in fee after the two former eſtates are ended; the eſtate the ſo, 
1 [ 335) of the third couſin ſhall begin reſpectively after the ſaid two which 
. eſtates are ended; adjudged and affirmed inerror. Jenk. 272. pl. 90. then t 
3 24. Leaſe to A. for years, remainder to B. ſor years; the ſhall c 
leaſe of A. comes to the king, and afterwards the reverſion. Clerk J. frſt ha 
„ | ſaid, that B.'s leaſe ſhould begin. preſently, and cited the Caſe 1 The B 
F - Eliz. WROTESLEY v. ADAMS, where the leaſe for years is made 
q ; to A. and afterwards a leaſe in reveriton is made to B. for years; notice? ] 
4 leſſce fir years obtains an tate fr life from reverſioner in fee ; the Tanfield, 
Ee leoſe for years in reverſjon {ſhall tegin prefently ; but Manwood hen. 
| Ch. B. held that the firſt leaſe was not extinct. 4 Le. . pl. 51. Vray cle: 
1 Mich. 33 Eliz. in Scacc. Anon.“ | revertion, 
RK | | 25. Leaje for life ts @ perjen not in being, and leaſe ta another t 
* | commence from the determination ef the firft term, commences pre- 29, ] 
fentl; ; per Treby Ch. J. 12 Mod. 288. Paſch. 11 W. g. in 10 Have 
"Caſe of Scattergood v. Edge, cites Mo. 486. and 520. Holcroft's the date 
Cafe [Paſch. 38 Eliz.) i 4 
Teamest 26. A leaſe was a ei ſancti Mich, archangeli, without ſay— * 
of « leaſe ing, adtunc proxim! ſjequentis ; it was urged that no time was | 
ah limited when the leaſe ſhould begin; but the Court overruled 30. I 
. „ this, as being of no force, and it being alledged to be, by force hoſg 15 
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y force 
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ad 


whereof, he entered the next day. 3 Bulſt. 164. Paſch. 14 Jac, theniaſtpaſt 
Brett v. Cumberland. | „ 


| 5 and he nei 
ther ſhewed the deed nor the date of it. After verdict this was alleged in arreſt of judgment, that 


no certainty appeared by the declaration when the leafe ſhould commence, no date of the deed being 
expiellced ; but per tot. Cur. it is well enough; for when he declares of a leaſe made the 2oth Auguſt 
for 20 years from Michaelmas lalt paſt, if he had ſtaid there, it had been clearly good; then the ad- 
dition ante datum indenturz ſhall be void, and the beginning is certain enough, Cro. E. 6-6. pl, 5. 
Paſch. 40 EIIZz. B. R. Darrel v. Middleton. | 


27. A. leaſes to B. for 6o years, proviſo that if B. die during 6 Rep. 34. 


the 60 years that A. might re-enter ; A. afterwards leaſes to C. b mebihep 


. * of Bath's 
habend” cum poſt mortem ſiue per mortem ſurſum-redditionem ſeu ſo- Cafe, S. C. 


risfafturam B. vacari acciderit for 60 years; B. dies within the accordinely. 
bo years. A. did not re-enter ; per two juſtices, this leaſe ſhall ——= 
never commence now, but is void. By three juſtices, it ſhall Rep. 364 
begin when the firſt term is determined by Huxion of time poſt 37%—— 
mortem of the leſſees, which needs not be Immediately poſt mor- 4 _— 
tem, and there is a difference where a remainder is limited 59% a 
mortem, that ought to be immediately without any interim; but 
otherwiſe it is when a leaſe is appointed to commence cum vacart 
centigerit poſt mortem Sc. For then it ſhall begin quandocunque 
or quocunque modo vacari contigerit poſt mortem, and ſo by 
ſuch conſtruction no eſtate ſhall be deſtroyed, but the intent of 
the parties is preſerved, and judgment for plaintiff by three 
juttices againſt two, that the leaſe was good. Cro. J. 71. pl. 3. 
Paſch. 3 Jac. C. B. Fiſh v. Bellamy. | 

28, Leaſe for years, to commence after the ſurrender, forfeiture, If in ſuch 
determination, or end of a former leaſe, leflee has 19 election to have << a pri- 

. | vate ſurren- 
the ſecond leaſe either upon the ſurrender, or forfeiture, or end, der is mags 
which he ſhall elect, but which of them firit ſhall happen; and by the firſt 
then the ſecond leaſe, which before conſiſted in intereſſe termini, leſſee, whe- 


: g ther the ſe- 
ſhall commence in poſſeſſion; for the words (which of them ſhall co, owe 


arſt happen) are implied in law. 6 Rep. 36. Irin. 3 Jac. C. B. ſhall com- 


mence pre- 
ſently, or 


: : ; * 5 5 not till after 
notice? Per Coke, it was adjudged not to begin till after notice. 27 Eliz. Gurney's Caſe. But per 


Tanfield, the ſame cafe was ruled contrary; ſo quære. Ow, los8. -3 Le. 95, 96. pl. 138. Trin. 
26 Eliz. B. R. Gurney and Saers, S. C. Some conceived that Gurney, without notice given him 
of the ſaid ſurrender, ſhould not be prejudiced by the condition aforeſaid; and of their opinion was 
Wray clearly. 4 Mod. 75. S. C. cited as adjudged that it thould not be prejudicial to him in 
reyerſion. : | 


The Biſhop of Bath's Cale, 


29. If a leaſe be made by indenture bearing date 26 Maii &c. [ 33 
ts have and to hold for 21 years from the date, or from the day of A leaſe to 
the date it ſhall begin on 27th day of May. Co. Litt. 46. b. Pas. 


datu in- 


cludes the 
day of the date. Adjudged by three judges, contra Treby Ch. I. but ſays note that a die datus 


excludes the day. 2 Salk. 413. pl. 1. Trin. 8 W. 3. C. B. Haths v. Aſh, 


30. If the leaſe bears date 26th day of May, to have and to 
hold from the making hereof, or from henceforth, it ſhall begin 
irom the day on which it is delivered ; for the words of the in- 


denture 


= Etllate. 


denture are not of any fect till the delivery, and thereby “ from 
the making or from henceforth,” take their firſt effect; but if it 
be (a die confettis ons) then it ſhall begin the next day after deli- 
very; if the abendum be or the term of 21 years, (without men- 
tioning when it ſhall be begin) it ſhall begin from the delivery; for 
there the words take effect as is aforeſaid. Co. Litt. 46. b. 
31. If an indenture or leaſe bears a date which is wid or 
gibt, as the Zotn of February or 4oth of March ; if in this 
Caſe the term be limited 7s begin from the date, it ſhall begin fr om 
the deliver, as if there had been no date at all. Co. Litt. 46. b. 
32. And % it is, if a man by by his indenture of leaſe either 
recites a Logs e which eis nat, or is ond or mijrecites a leaſe in point 
material, which is in eſſe, to have and to Hol from the ending of the 
former leaſe, this leafe {hall begin in courſe of time from the de- 
livery thereof. Co. Litt. 46. b. 
A void li- 33. If a leaſe be made to commence at a feaſt, or time, at 
man Which it cannst, it fhall commence preſently, D. 93. b. pl. 28. 


and no li- 
| Marg. cites Mich. 5 Jac, 


MmMitatioily 


are of the 
ſame effect; a leaſe for years to begin upon a void or impoſiible limitation begins immediately, ut re; 


y4.cat, and to avoid repuznancy in the fame deed. A limitation of an uſe after the end of a term 
for lo many years. 'where there is a limitation ot years upon a void eſtate) to begin after the term tor 
vears is ended, thall degin immediately. It is otherwiſe it it be to commence after thoſe years, with- 

out mention 1 term. lenk. 248. pl. 2 7. Cites.35 H. 3. Br. Caſes 2 As habend' from 


the 4oth Sept. Vent. 137. in Caſe of Talos x. Fitz! 3 


53 


Becauſe | . Leſſee for 100 years leaſes for 40, and then leaſes to a ſe- 
when by the = haben for 21 years from the end of the faid term of 40 


fart words 
of the limi- YEars 7 begin and be accompliſhed from theſe preſents ;, it is a good 
D. 261. 


zation itisa leaſe in reverſion for 21 years, and the laſt words void. 


good leaſcto 1, Marg. pl. 28. cites Paſch. 8. Jac. C. B. Cradock's Caſe. 


Deg! n after 
the term for 
£5 vears, it ſhall not be made void by any ſubſequent words. Cob. 166. pl. 233. Paſch. 8 Jac. 
. Seaman s Caſe, ſeems to be S. C. 
[i the limitation is not certain when the leaſe ſhall begin, it ſha!l be taken moſt beneficial for the 


ee; per Coke Ch. J. Godb. 165. in Seaman's Caſe cited D. 261. (b. pl. 29. ] 


181 Se 4 


25. A. ſeiſed of a manor and having bona felonum within it makes 
a leaſe of parcel for years, and after makes a ſecond leaſe of the 
— lands to commence after the determination, ſurrender, or for- 
feiture of the firſt. I he fir leſſee was felo de ſe. The lord enters 
for a forfeiture. The ſecond leſſee may enter upon him; per 
Crook J. And per Harvey J. by the leſſor's entry the leaſe for 
years is merged in the frechold; but if the lord had alzencd th: 
nanor before, ſaving to him the libert ty, and after had entered for 
the foriciture, the ſecond leſſee could not enter ; : for it is not any 
determination of the firſt leaſe. And per Crook J. it the leſſor 
had injeoffed the far /t tell. ooo the manor it would have determined 
he firſt leaſe, and the ſecond leſſee might have entered. Het. 55 
lich. 3 Car. C. B. Northen's Caſe. 
36. & grant mentioned a leaſe for 99 years to commence di 
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F 
mence as 
was ob, 
jected 


Eſtate. 


jected that it ſhould be @ f2/79 ; but per Cur. it is all one; for 
there ſhall be no fraction of a day, and it ſhall begin inſtantly 
from the determination of the former leaſe, and judgment accord- 
ingly. Cro. C. 502. pl. 2. Trin. 14 Car. B. R. Loyd v. 
Gregory. | 

37. A. copyhold was granted to A. B. and C. for their lives 25. 165, 
to be enjoyed ſucceſſively as they are named; then the lord PAY Hil: 
granted a leaſe for 40 years to commence after the death, furren- c 
der, forfeiture, or other determination of the eftate of A. B. and Candle 
C.—A. and B. die.—C. marries and dies. The wife holds for 8. C. r 

; : natur. 

her life by the cuſtom as her frankbank, and dies. Whether the ; New Abr. 
40 years ſhall commence from the death of C. or his widow, 43%: cites 
Twiſden and Windham held that the leaſe ſhould not commence 3 i 
till after the death of the wife. Sed adjornatur. Lev. 20. Hill. Cane. Iriſh 
12 & 13 Car. B. R. Chantrell v. Randall. v. Reeves, 


where B. 


5 
Go 


| had a leaſe 
for 21 years of copyhold land to commence after the determination of the eſtate which A. at that 
time had therein, and the widow of A. being intitled to her free bench, and happening to outlive her 
huſband 21 years, it was held by Ld. Chancellor that the eftate of the wife was only an excreſcence 
out of the huſband's eſtate, which did not determine till after the wife's death, at which time the 
leaſe made to B. ſhould commence and continue for 21 years. 


38. If miſrecital be in a material point in a leaſe which is in e, 
this leaſe ſhall begin from the delivery; cites Ld. Coke. If the 
recital be immaterial it ſhall not hinder, as where it is only a 
flouriſh in things circumſtantial; per Archer J. Cart. 149. 
Mich. 18 Car. 2. C. B. in Caſe of Foot v. Berkley. 

39. When a leaſe is made to commence from an mps//iblz 
date, or Which is the ſame thing from the end of a leaſe miſrecited 
which is no more than referring to nothing, it ſhall begin pre- 
ſently ; per Cur. Vent. 83. Trin. 22 Car. 2. B. R. in Cale of 
Foot v. Berkley. | | 


. d 


40. It was affirmed in the Caſe of Foor v. BERKLEX, that Vent, 84. 


Walter Ch. B. reported that it was adjudged 20 EJiz. that a {P92 i 
. . Z 18 Ame 
leaſe to commence from the nativity of -our Lord God laſt paſt, cafe, that 
omitting (feaſt) ſhould commence immediately; but 'I'wifden Walter Ch, 
laid, that a leaſe to commence from the nativity of our Lord God, a * 
or from the nativity of cur Lord God next enſuing, omitting (feaſt) be adjudged, 
is void; but the reporter ſays quzre if it thould not commence and that 1! 
immedi lv. IPY 23 *. was retolved 
ediately. Sid. 461. pl. 2. Trin. 22 Car. 2. B. R. 1 
; | | | gin pre 
fently, and not from Chriſtmas, for that was the feaſt of the nativity, and to take it from the natiy:ty 
the time would have been etfluxed many times over, 


41. It is a rule in law, that every leaſe for years ought to have And faysit is 


£4 . . . - 'y 
a certain beginning, continuance and end; per Archer J. Cart. there put for 
- a rule, that 


145. Mich. 18 Car, 2. in Caſe of Foot v. Berkley, cites 6 Rep. the continu- 
34. b. Biſhop of Bath's Caſe. | ance in Hot 
always CCr- 

| tain by the 

3 of years only, but by reference to a thing of expreſs certainty at the time of the leaſe 

mage, id. ; 
It ought to have a certain beginning, and a certain end, either exrteſſed or referred to ſome thing 
| which 


338 | | _ Effatfe. 


which may make it lo; but when it is to begin from the end of a miſtecited leafe it ſhall begin pre, 
fently, for it is no more than to reſer it to nothing; per Cur. Vent. 83. Trin. 22 Car. 2. B. R. 


Foot v. Berkley. . 


2 Keb. 796. 42. In ejectment the plaintiff declared of a demiſe to him per 
1 uam ſcriptum abligatorium &. halend' a die datus indenture 
ingly and it Predicte. It was objected, that here was no time when the 
deing after leaſe ſhould commence ; for it was habend' after the date of the 
8 obligatorium; duc reſolved, that tha t /criptium [hall be in- 
* de | an tus ; and though calls d ſcriptum obligatorium, 
Lich is imp : Oper, vet it may be ſaid that every deed obligeth; 

K Fr fall not be intended indented, then the leaſe Spell begin pre- 
fently, as if it had been habend from [an impoſſible date as] 40th 
L. * Sept. Vent. 137. Trin, 23 Car. 2 B. R. Tailor v. Fitz- 


— 
* 

. 

2 

— 4 
my c 
* 

1 


; 43. Where the commencement is uncertain, as a leaſe made 


the 1cth of Oct. hahend” from Now. 20. for five years, but no- 


thing to aſcertain wh: it Nov. he meant, whether laſt paſt, or next 
3 per two J. this uncertainty vitiates the leaſe, and is not 
like an 75://:6/e limitation. Per two J. it ſhall commence from 
the time of the delive ry. But judgment was after given againtt 
the leaſe when one of the two latter juſtices was abſent, Mod, 
180. pl.-13. Paſch. 26 Car. 2. C. B. Anon. | 
| Jer: il 44. Hapendum a data is incluſive, but a die datus is excluſive 
ee e 0 fthe day; per three J. contra one. 1 Salk. 413. pl. 1. Trin. 
the day of 8 W. 3. C. B. Haths v. Aſh. 


ihe. date | 
ſcript! indenturz predict” (when there is no indenture) yet the demiſe is good, and begins preſently, 


2 Keb. 796. Trin. 23 Car. 2. B. R. in Cale of Taylor v. Fitzgerald, 


45. A leaſe was made to commence from a day to come, viz. 
from the feaſt of St. ohn Bapti/? &c. the day itſelf is always ex- 
cluded ; admitted. 8 Mod. 54. Trin. 7 Geo. in Caſe of Mac- 
Sel v. Weldon. 


(A. b) For how many Years the Leaſe ſhall be 
ſaid to be made. 


Roll. „ L. FF a parſon leaſcs tythes to another for three year s, and at 
357. f. x0 þ the end of thoſe three years for other three years, and jo frun 


Coke Ch. J. three years to three years during the life of the leſſor, this ſhall be 
thought it 2 leaſe for 12 years. Hill, 13 Ja. B. R. refolved between Neu- 
a leaſe for 3ury and Rathbone.) 


12 yE2ar3,— 
3 Bulſt 

15%. Wrathbone v. Newbery. S. C. & S. P. held Jearly „per tot. Cur, A leaſe was made for 
three Fears, and ſo from three years to three years if B. live, the Court conceived this a leaſe for Ur 
years only, and not a leaſe tor nine years; 3 Keb. 760. pl. 46. Car. 2. B. R. Tyrri 1 


Gt een. 768. pl. 5. Trin. 29 Car. 2. B. R. the S. C. adjudged. 


verdick, al- ſaid indenture, whereas there was no indenture before, but only. 
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10. Contra. M. 3. Ja. B.] 


Eſtate. 39 


2. If a man leaſes from three years to three years, till nine years, 5 Mod. 215. 
it is a good leaſe for nine years. Paſch. 2 Ja B- ad- = - 
judged IVilcolk's Cape.) ; 


, | ter S. P. 


3. If a man leaſes land for a year, and {5 from year to ear, — 
quam die ambabus partibus placuerit, it is a leaſe for two years at 
_ : EE . ; Comm anna 
leaſt, 6 Rep. 35. b. Bijhap of Baths Caſe implies it; Brook „ 
Tenant per Copy a volunt &c. 17. in Abridgement 14 H. 8. for three 
f vears per 
| Winch. I. 
Winch. 3.7. Anon. Lutw. 214, 215. Trin. 7 W. 3. Bellaſyſe v. Burbridge S. P. and agreed per 
Curiam that it is a good leaſe for two years at leaſt according to 6 Rep. 35. b. Biſhop of Bath's Caſe. 
3 Cro. 775. Agard v. King. Sid. 427. Goſtwick's Caſe. 1 Mod. Rep. 3.——Leaſe for a year, and 
fo from year to year quamdiu &c. is a leaſe for two years, and afterwards at will. 1 Salk. 412. pl. 2. 
rites it as adjudged 5 W. 3. C B. in Caſe of Bellaſis v. Burbrich, and S. P. adjudged. [ J J 
Mich. 9 W. 3. C. B. Stonefull v. Hicks. 5. P. per Pollard, but Moore, Brook, 34 
Lee and Grenvill e contra. Br. Leaſe, DL 22. cites 21ä K. It is not a leaſe for two years 
or at will, but a leaſe for every particular year; and yet you may diſtrain for 10 years rent at the end 
ot to years, becauſe one leaſe ſprings ſo out of another, and out of the fame contract, as that when 
one year is ended, there is an end of that leaſe ; and v hen the leflee enters on another year it is another 
leaſe for a year, & fic toties quoties. Per Holt Ch. J. 11 Mod. 203. pl. 4. Hill. 7 Ann. B. R. 
Legg. v. Strudwick. It is a leaſe for every particular year, and after the year is begun defendant 
cannot determine the leaſe before the year is ended. 2 Salk. 413. pl. 4. Anon. Per Holt Ch. J. 
——Relolyed according to the opinion of Holt, that after the two years it is not a leaſe at will. 2 
Salk. 414. Legg v. Strudwick. 

It was debate; it was a feveral leaſe for every year, and ruled that an action might be brought, 
ſuppofing he held for 21 years, if in truth by force of the ſaid demiſe the leſſee occupied the land ſo 
long. Arg. Godb. 129. cites 14 H. 10. 

A. demiſes lands to B. for a year, and ſo from year to year, this is not a leaſe for two years and 
<terwards at-will ; but it is a leaſe for every particular year, and after the year is begun leſſee cannot 
cetermine the leaſe before the year is ended. Per Holt Ch. J. at Lincoln Summer Aſſizes, 1699. 


2 Salk. 413. — Kelw. 65. b. Trin. 20 H. 7.— But he may determine it immediately when the 
arit year is ended, or before. Kelw. 163. pl. 5. Mich. 3 H. 8. De anno in annum 


ivr 1009 years, adjudged a good leaſe but for two years. Arg. Mo. 372. in pl. 536. Mich. 
19&37 Eliz. 


4. But in this caſe after three years at molt it is but an eſtate 
it will. 6 Rep. 35. b. Buhep of Bath's Caſc.] 
5. If a parſon leaſes for a year, and fo from year to year jo lang 
a he ſpall continue parſon, this is a good leaſe for two years at 
eaſt if he ſhall continue parſon. Co. Litt. 45. b.)] 
[6. But after tres years in the laſt caſe it is but an ate at 201d. Pl. C. 27; 
Co. Litt. 45. b.] | | 2 


S. P. cited 
. | by Dyer to 
dave been held accordingly in lil remembrance, and the reaſon was, for that there was no certainty 


[/. If a man demiſes land for ſuch a term as both farties pleaſe, 
dis an eſtate at will. 6 Rep. 35. b. Biſhap of Bath's Cafe, be- 
cauſe the term is utterly uncertain. ] | 

8. If one leaſes his land for term of years, the leſſee ſhall have Per Bas 
tne land, by thoſe words, for two years and no more. For every ? mm 

; term of 

leaſe muſt expreſs a term certain, and when it ſhall commence, years with- 
and when it ſhall determine, and (in this caſe) where the years SY 
are not expreſſed certain, it cannot be for either more or lets than ““, 


many. 12 
to 


Years more 
and ended, 
Years beſide 


f 340 ___ Cate. 
| only an eſ- two years. Br. Leaſe, pl. 13. cites 14 H. 8. 10. per Fitzher- ty 
A tate at Will. bert. 5 © 
i Quzre, be- +3 
: caule the | 
| | contrary was held by Fitzherbert. Br. Leaſe, pl. 22. cites 21 H. 7. 38. Trin 
1 ; 215. 
1 g. Leaſe from three years te three years, and lo on t three year: 27g 
4 during all the time of the natural life of leſſor, it is only an eſtate hav x 
i for nine years, it leſſor ſo long live; and it ſeems there ought to 163, 
A be livery to make it an eſtate for life. D. 24. a. pl. 151. Mich. 
NH 28 H. 8. Anon. | | 1. 
4 | 10. A leaſe for 30 years was made by huſband and wife, if they two 
4 fo long ſhould live, and i, they die Sc. that the land ſhould remain t at le 
ir F 3 g 
uw A. their ſon, during the term aforeſaid. And it was holden by year 
; Wray J. that if the huſband and wife do die within the term, that Biſh 
the ſon ſhould have the land de novo for 30 years; but Gawdy 1 
* It ſeems was of opinion, that he ſhall have it for ſo many years, which af- three 
oe Saas ter their death ſhould be * expired. 2 Le. 200. pl. 252. Mich. but f 
(unexpires.) 25 Eliz. B. R. Anon. | that 
ZOO, | | it hac 
L 341 ] 11. 4 leaſe was for go years by C. C. to J. S. In the covenant 18 
for quiet enjoyment, it was mentioned for 80 y-ars afore/aid. if his 
The word (aforeſaid) is ſurpluſage, and the leaſe ſhall not extend C. B. 
to more than 40 years; per Manwood and Shute. Sav. 71. pl. deter! 
147. Mich. 26 Eliz. Anon. | upon 
12. Deviſor makes a leaſe till deviſee ſhall attain his full art made 
of 21. Deviſor dies; deviſee is nine years old; leſſee has not an 19. 
abſolute leaſe for 12 years, for if deviſee dies the leaſe determines, ond fo 
3 Rep. 19. b. Hill. 29 Eliz. B. R. Boraſton's Caſe. | JIE 
13. If a leaſe be made for tio years, and after leſſor lets t. this w 
another ſor frur years by parol, this is but a leaſe for two years, had fai 
though the firſt leſſee ſurrenders. For he had no power to con- been a 
tract for the two firſt years at the beginning; but otherwiſe it 13 expr eff 
when the eſtate is determinable upon an uncertainty. Cro. !: Mich, 
160. pl. 49. Mich. 31 & 32 Eliz. B. R. Per Gawdy in the Cas 
of Dove v. Williott. | | | 20. 
14. Leaſe for 60 years, proviſo if leſſee dies within 30 of the £2, from tt 
that the leaſe ſhall ceaſe after the next year enſuing the 30. If leſſe. that aft 
6 dies within the 30, it is a leaſe for 30 years, and one year aiter. and ſo f 
Rp 2 And. 72. cites 34 Eliz. Leonard v. Penant. next en 
5 E. Leaſes: 15. Leaf? frem year to year jo long as both parties pleaſe ; the 21 yea) 
6 nc. teſtator (the leſſee) accupied for two years and paid the rent, 4 though 
. 5p. — part the third year occupied it and died. And for rent of the laſt ſhal. 
u Such tenant third year action was brought; per Gawdy and Fenner J. thoug" Manche 
4 cannot nter at firſt it was a leaſe certain but for two years, yet when he 0c: 


a ta Come * i 1 - 5 No * 
| mencement Cupicd it part of the third year it is a leaſe certain for that, ye 
of the year alſo; ſo as neither the one or the other can determine the will 


ee, that year which he had entered upon. But Popham held it : 
+= preiv. leaſe at will after the two years, and that then it ended by deats * 
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laſt ſhall be rejected. 


Eſtate, 341 
Cro. E. 775. pl. 6. Mich. 42 & dice of the 


ic (for tor 
his rent. 


of the leſſee z et adjornatur. 
43 Eliz. B. R. Agard v. King. 


20 
Trin. 21 Car. 2. C. B. in Caſe of Timberley v. How. S. P. by Holt Ch. . 6 Mod. 
215. Trin. 3 Ann X. If the leſſor would not have the leſſee occupy the ſecond year, 
he ought immediately when the firſt year is ended, or within the firſt year to give the leſſee no- 
tice; for it would be unreaſonable that when the lefſee has occupied in the fecond year, ang 


has manured the land, and then, when he has been at colts, to ouſt him of the land cc. Kelw. 
163. a. b. pl. 5. Mich, 3 H. 8. | 


16. If a man demiſes his land for years, this is a good leaſe for Ibid. 35. 2. 
two years; for it ſhall be taken good for ſuch number with which 37 " 
at leaſt the plural number will be ſatisfied, and this is with two a4 2 
years; per Cur. 6 Rep. 35. b. 36. a. Trin. 3 Jac. de, 
Biſhop of Bath's Caſe. —- 

17. A leaſe for three years, and after for three years, and ſo from 
three years to three years, until 10 years are expired, it is a leaſe 
but for nine years, and the odd year ſhall not be accounted, becauſe 
that does not happen to be determined by three years, and fo if 
it had been for 20 years &c. Noy. 143. Anon. | 

18. A leaſe was made to A. for life, and the life of his wife, or 
if his ſon. A. and the jon died; cited by Coke Ch. f. adjudged in 
C. B. and B. R. in Cox's Case, that the term ſhould not bs; 
determined, but that the wife /hould have and enjoy the ſame, alid 
upon this reaſon only, viz. That the (or) there disjoined all, and 
made it ſeveral. 2 Bulſt. 293. Mich. 12 Jac. 

19. A parſon made a leaſe of his rectory to J. S. for three years, Roll. 
ond fo from three years to three years, and ſo from three years to three np 
jears during his life. The whole Court was clear of opinion that Rathbone. 
this was a good leaſe for 12 years. Doderidge J. ſaid, that if he S. C. and 
nad ſaid, and fo from the ſaid three years for three years, it had 3 
been a leaſe but for nine years; but the ſame being as is before 5 
expreſſed, it ſhall be a good leaſe for 12 years. 3 Bulſt. 158. ſhould be a 
Mich. 13 Jac. Wrathbone v. Newbery. | leaſe for 


12 years. 


Rep. 
1. 6. 


20. Leaſe (recites a leaſe which is not) for 21 years, to have 2 Show. 3r. 


from the end of the ſaid term &c. and afterwards is a covenant, 8. Re 8 
. 0 
that after the ſaid 21 years he ſhall have the land for 21 years, Leads 1 


and fo from 21 years to 21 years, till 99 years are paſſed; thence years to the 


next enſuing ſhall be compicat and ended. "The leſſee ſhall have {*7* perion- 
. -.- AnN« t 
21 years beſide the 99, and the term ſhall be good for the 99 3 e 25 
though no numbers of 21 wil! center in 993 but the odd years at leaſe a co- 
2 Lev. 242. Hill. I & 2 Car. 2. . venant that 
+ 3 3 2. B. R leflee ſhall 
have the 
5 | lands tor 21 
years more after the expiration of the ſaid term, and ſo from 21 to 21 till 99 years be compleat 
and ended, and adjudged to be good, and two leaſes, and not one, viz. for 21 years, and allo for 99 
years beſides. * 


Mancheſter College v. Trafford. 


21. Leſſee for 20 years grants the tenements for 10, fe com- 
mence after his death. This will be good for ſo much of the 20 
I years 
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vears as ſhall be unexpired at the time of his death. 2 Salk. 417. 
pl. 3. cites it as ruled by Holt Ch. J. at Lent Aſſizes at Dor- 
cheſter. 10 W. 3. Gree v. Studdley. | | 
22. A. l:fſee for 1000 year! grants the land to B. generally, Men- 
tioning no term, it is void for the uncertainty. 2 Vern. 684. pl. 


Go. Trin. 1712. Kireley & al v. Duck & Ux'. 


23. Lands demiſed to J. S. for a year, and 2 from year to year * 
as lang as both parties pleaſed, by a parol demiſe reſerving rent, . 
and that the leſſee ſhould not go away without giving a quarter 5 Car 
warning ; per Holt Ch. J. The agreement about the quarter's . 
warning is only collaterally binding the leflee's perſon ; in this eftate, 
caſe, if at the year's end leſſee had given up poſſeſſion without any ang tt 
warning, he would be liable to pay one quarter's rent by virtue . 
of the agreement. But if he had given a quarter's warning he 
may quit. But if he had once entered on the ſecond year he would 2. 
be bound for all that year, and ſo a quarter's warning, and ſo on; and 
the ſame if the leaſe had been by deed. 6 Mod. 215. Trin. 3 Chan 
Ann. B. R. Dod v. Monger. 3 
Ir _ _—_ 24. If a leaſe be for a year, andſo from year to year as lng as bott - te 
Pert an parties pleaſe, it is a leaſe, binding but for one year. But 1: noug 
Brook, that leſſee, without countermand of leſſor enter on the ſecond year, he 1680. 
this is only js bound for that year, and ſo on. But if leaſe be for a year, and h 
a caſe at ſo from year to year till fix years expire, it is a certain leaſe for ſix _ 
uncertainty, years; if it be for a year, and fo from year to year as long as bet ele 
but Pollard parties agree till ſix years ſhall expire, it is a leaſe for fix years, de- Car, 2. 
1 terminable at every year's end, at the will of either party; pe: 
Ch. J. e Holt Ch. J. 6 Mod. 215. Trin. 3 Ann. in Cafe of Dod ». 4. 4 
contra. For Monger. | | heir ur 
per Bruce - | | he bein 
nall, retainer of a ſervant for a year, and ſo from year to year as long as both parties pleaſe, i: 2 allen 
retainer fer ſo many years as he ſerves, and debt lies for the ſalary by the ſtatute, and that the prin- Snee 


Cipal leaſe is good till it be diſcharged ; for when one year is ended and another is entered upon, the 
leffor cannot diſcharge the leſſee, nor the leſſee cannot quit till another year, and it he intends to 
quit at the year's end ke muſt give notice of it before the end of the year, and the uncertainty int“ 
principal caſe is no impediment. For if one leaſes till the defendant has levied 201. it is 2507 | 

notwithſtanding the uncertainty &c. Br. Leaſe, pl. 13. cites 14 H. 8. 10. | 5. A 


dance, 2 
| and be: 
— 5 : . 
L 343 “0 (B. b) Leaſes. | Femb 
. | . | the term 
To whom it may be made in reſpect of Eſtato. hat puiſne 
| | by the part 
. 8 i * mth v. Pj 
oo N Lt. NE Jointenant may leaſe for years to the ether, becauir n 
2. . F. . 6 
Ow though before he occupied per mie and per tout, ve! 6. Th 
192. 8. P. now he ſhall have all without interruption, and the leſſor can Fs 
For there is hinder him. 11 H. 6. 34 ng 
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| (B. b. 2) Leaks for Years, 


To attend the Inheritance. 


). A Leaſe made to attend the inheritance was decreed to the uſe Thor bs A 
of him that had the inheritance. Chan. R. 36. 5 & 7 pore ne 


5 | fignment no 
Car. 1. Huddleſtone v. Lamplugh. truſt was 

| expreſſed, 
yet aſſignee of aſſignee having declared it to be a truſt repoſed in her, and that it was her tather's 
eſtate, and having given bond to perform the truſt, and after marriage her huſband doing the ſame, 
and the defeaſance in which was a power of revocation being ſuppreſſed, it was decreed a truſt, 
Fin. K. 356. Paſch. 30 Car. 2. Goodwin v. Cutler, 


2. A leaſe in truſt ſeparate from the inheritance, and mortgaged 
and aſſigned to a purchaſor, was not allowed to be impeached. 
Chan. Rep. 246. 16 Car. 2. fo. 799. Digby v. Morgan. 


3. A. purchaſed land and takes the fee in his own name, and „ | 
the term in à truſtees. The term ſhall attend the inheritance , mt 


though not ſaid in the aſſignment it ſhould do ſo. Vern. 1. Hill. Otherwiſe 
1680. Tiffin v. Tiffin, if the term 


had beea in 
: - his own 
name. Vern. 341. in Caſe of Thruxton v. the Attorney General. Mich. 1685. In the laſt 
caſe term does not ſo attend as to prevent dower, or to ſtave off a debt; tor tuch term ſhall be aſſets 
if it attends a ſee- ſimple, but otherwiſe of a fee-tail; per Hale Ch. B. Hardr. 489. pl. 3. Mich. 29 
Car, 2. in Scacc. Attorney General v. Sands. 5 


4. An attending term was decreed to be ſevered in favour of an 2 _— 
heir unintendedly diſinherited, and for want only of a deſcription Cnc, ge. 
he being an infant en ventre ſa mere, and ſo in favour of the heir's creed. 


aſſignee. Fin, R. 160. Mich. 26 Car. 2. Nurſe v. Yarworth, And ſo in 
8 caſe of cre- 


; : ditor. Fin, 
Rep. 358. Paſch. 30 Car, 2, Foot v. Clerk and Venner. 


5. A term to attend the inheritance will follow the inheri- But if leffor 
tance, and attend it in the hands of a purchaſor of the inheritance 2 purchaſer 


and be attracted by it. Fin. 350. Paſch. 30 Car 2. The Earl — 
of Pembroke v. the Earl of Middleſex & al'. | fine of the 
| - lands, the 
truſtees of 


the term are thereby barred, and cannot after claim any thing, but yet the term is not ſo barred but 
"at pulſne incumbrances may be let in upon the purchaſor ; for a tine bars no eſtates not intended 
he parties to be barred ; per Holt Ch. J. Carth, 103. Mich. 1 W. & M. B. R. in Caſe of 


Smit! v. Pierce. 


6. The affignment of a term for years, and the grant of the in- L 344 J 
"eritance of the ſame ought to be as large the once as the other. 
kin. K. 347. Paſch. 30 Car. 2. The Earl of Pembroke & 
n'. v. the Karl of Middleſex, Hawles, & al”. | 
7. A freeman of London poſſeſſed of a term in his en name 2 Chan. 
purcha es the inheritance in the name of a truſtee, and there is 10 £ Om 
ceclaration E the trust that the term ſhall attend the inheritance, 2 Chan, 
VOL. Mo Cc yet 


18 
8 
* . 
| 


Caſes1fo, yet this term ſhall attend the inheritance, and not be me to the 


yy 5, P. cuſſom. Vern. 104. pl. 92. Mich. 1682. Douſe v. 


erivall. 


tance, levies a fine, and by deed ſubjects the land to a debt of 1000]. 
but declares that after the debt paid the land to be to the old uſes, 
and deviſed the land for payment of all his debts ; decreed the land 
liable to all the debts in general; ſed tamen quere ; for it ſeems 
he was but tenant in tail of the inheritance, and fo could not 
charge it by his will unleſs it be intended he had ſtill a power of 
doing it lodged in him by reaſon of the fine, notwithſtanding he 
had declared that after payment of the 10co1. it ſhould go to the 
former uſes. Vern. 99. pl. 86. Mich. 1682. Turner v. Gwynn. 
9. If a term be expreſsly declared by deed to be attendant on the 
inheritance, there ſuch a term ſhall not be made aſſet in equity; 
but otherwiſe it ſhall be if either in the party himſelf, or in 2 
truſtee, but with this difference, that the heir ſhall have the be- 
nefit of the ſurplus of the truſt- of a term, and not the executor 
after debts paid ; per North Keeper. Vern. 188. pl. 188. Mich. 
1083. Chapman v. Bond. | | 
10. If there be a term raiſed of gavelh:nd lands to attend the 
inheritance, equity will diſtribute this term among all the heirs 
in gavelkind pro rata; Arg. Vern. 357. in pl. 353. Hill. 
1685. | 
i Where lands eſcheat to the King he ſhall have the benefit 
of a term to attend the inheritance. View. 340. pl. 333. Mich, 
1685. Thruxton v. Attorney General. 

12, A. ſeiſed in fee of lands limits a term to truſtees for 100 
years upon ſuch truft as he by deed or will ſhould appoint, and tor 
want of ſuch appointment to attend the inheritance, and after- 
wards by a nuncupative will gives all to J. S. and being a baſ— 

tard dies without iſſue, this will not paſs the truſt of the term. 
Vern. 340. pl. 333. Mich. 1685. Thruxton v. the Attorney 


General. 


2 Chan, 13. A term was kept on foot to protect a purchaſe, equity will 


Case:. not remove it in favour of a dewreſs who has recovered at law, 


8. C.— 


Show. Parl. and the bill diſmiſſed in Chancery, and after in Dom.“ Proc. 
2 I, Vern. 356. pl. 353. Hill. 1685. Lady Bodmin v. Vandebendy. 


nor v. 

Vandebendy, S. C. in Dom” Proc? and the diſmiſſion affirmed.- A dowreſs ſhall not hav* de 
ffiftance of a Court of equity to ſet aſide a term tor years againft a purchaſor, though a jointreſs ſta!) 
but againtt en heir at law a dowreſs has been let in. Chan. Prec. 65. Mich. 1696. Lady Ride 


nor v. Routheram. a 


14. A leaſe created by the ſame ſettlement by which the inheri- 
tance was ſettled, only on a particular purpoſe, and then to Wait of 
the inheritance, ſhall never be applied to any other purpoſe in 
equity, but is as a non-ens ; Arg. 2 Chan. Caſes 172. Hill. 1 Jac. 

| 2. in the Caſe of Bodmin v. V andebenden. | 
1 Sk. 154 15. A term 7a;/ed on trſi tor any particular purpoſes, àn 
| - | 


8. A. ſeiſed in tail, and a term in truſtees to attend the inheri- 
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without any mention of attending the inheritance after ſuch tru/?s Beſt v. 
fatisfyed, ſhall fink into. the inheritance ; Arg. N. Ch. R. 168. 3 
Mich. 1690. in Caſe of Bladen v. the Earl oi Pembroke. 28 

| | ; | 20. S. C. 
Ch. Prec. N S. C. 


16. When the King's receiver is ſeiſed of the inheritance, and [ 345 J 
there is a term for years attending the inheritance, the term is 
bound as well as the inheritance ; but if he is poſſeſſed of a term 
in groſs, and it is aſſigned before an actual extent, the afſignment 
is good againſt the Crown. 2 Vern. 389. pl. 358. Mich. 1700. 
Nichols v. How. and Porter & al'. 

17. Lands ſettled fe the uſe of the wife of A. during her life, re- 
mainder to B. in tail &c. with a power for A. and his wife to reuote the 
wes and limit others. A. having occaſion for money to purchaſe a place, 
prevailed with his wife to join with him in raijing of it by virtue of 
the power, hon a promiſe it ſhould be repaid out of the profits of the 
place, and takes the aſſignment of the murtgage-term ta himſelf, and 
left the money charged to his younger children. Decreed for the 

younger children, but reverſed for the debt, being the debt of A. 
and he having covenanted to repay it the term ſhall attend the in- 
heritance. Mos. Tab. Jan. 8th, 1702. Earl Huntington v. 


Counteſs. 


18. Morgagee of a term for 500 years in his own name took And though 


another for 2000 years in a truſtee's name to avoid a merger, and |} Joi 


then purchaſed the inheritance in his ewn name, Afterwards he tor had con- 
deviſed the ſaid lands by will to W. for life, remainder in tail, ſented vo- 
and made J. S. executor and died. The will had not three wit- 92*2"ily to 
a , k the deviſe 
neſſes, ſo could not paſs a freehold ; ſo the queſtion was, if the of the term, 


executor ſhould take the term for 500 years as a ſeparate intereſt es —_ . 
Water o 


from the inheritance? But decreed per Baron Gilbert commiſ- + 


ſioner, that it is a term to attend the inheritance. Per Raymond held thatit 
Ch. J. commiſſioner, where ſuch a term comes to an executor would not 
by implication as a chattleantereft, viz. by a deviſe of all his chat- „ 16 
tles, or where it ve/ts in an adminiſirator generally without mak- ſo, the exe- 
ing any will, there the term ought to be aſſigned to attend the cvtor might 


inheritance, but he doubted in this caſe of a v:lenteer heir and a — 


volunbcer deviſee ; he made a difference where a term is expreſih deviſe as he 


limited to attend, and where the attendance is only by cenſtruction 3 ; vg 
o05.erved,s 


of laꝛo, that in the firſt caſe it will not paſs by an expreſs deviſe of eg. 

it to another, but in the other caſe it will; but in the principal tor's inten- 
caſe there was no intention of the teſtator appeared to paſs this tion was not 
as a ſeparate intereſt from the inheritance, and on this foot they oe 


both decreed as above. ꝙ Mod. 124. Hill. 11 Geo. in Canc. but the in- 


Whitchurch v. Whitchurch, | heritance 
. alſo, which 


was expreſsly deviſed, and though it was faid to be extremely hard, that becauſe ſo much could not 
Paſs as was intended, therefore the deviſee ſhould be deprived of what might lawfully pats, and which 
was leſs than was intended him, or becauſe all could not paſs, therefore nothing ſhould. However, 
his honour decreed the executor and deviſee to join in afligning the term to the plaintiff the heir at 
lw, but no coſts on either fide, and this decree was afterwards affirmed as here. 2 Wms's Rep. 
236. Irin. 1724. Whitchurch v. Whitchurch, 

Cca2 (B. b. 3) 
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5 Eellate. 


(B. b. 3) Leaſes. 


By Eſtoppel. 


7. A Makes a giſt in tail to B. and after donor makes a leaſe 

* to C. for 21 years, and then B. dies without iſſue within 
the term, yet the leaſe, if by parol only, ſhall not take effect, for 
it was utterly void at the firſt ; becauſe an eſtate tail being a ſtate 
of inheritance may in intendment of law continue for ever; but if 
fuch leaſe be by indenture it makes an eſtoppel. See Went. Off. 


Executor 231. 


D 340 J 


Mo. 20. fl. 2. Tenant for life leaſes for years, and purchaſes the reverſion and 


—— ; 
Ki. - p dies within the term, the leaſe is determined, and the heir in re- 


held accord. Verſion may ouſt the leffee, and confeſs and avoid; but if a 
__— leaſe for years be made by one that has nothing in the land at the 
ig time, and afterwards purchaſes the land, and then the leflor 


8. C. i 
ttidem dies 3 if it be by indenture the heir ſhall be eſtopped to avoid it; 


verbis, If per three Juſtices. Hetl. 91. Paſch. 4 Car. C. B. Rothwell's 


leſſee for 10 
years leaſes Caſe, 


for 20 years 


and afterwards purchaſes the reverſion it ſhall bind him for no more than ten, Arg. Vent. 358. 


3. A. leaſes for years by indenture, and has nothing in the 
land, but afterwards purchaſes the land and aliens it; though this 


be a good leafe for years againſt A. and his alienee, yet the jury 


may find the truth, and if they do the Court ſhall adjudge it to be 
2 void leaſe. Cro. C. 110. pl. 2. Paſch. 4 Car. C. B. in Caſe of 


Iſham v. Morris, __ 
4- If I have a future leaſe to commence 10 years hence after 
J. S. and I make a leaſe for five years, preſently againſt me it is 
good by eſtoppel z per Bridgman Ch. J. Cart. 159. Mich, 18 
| Car. 2. C. B. | | 
The diffe- 5. A leaſe made by one that has a tortious reverſion is good, 
er the commencement of the leaſe the tort be purgea, and the 
g eſſor has a rightful eſtate. See Skinn. 3. pl. 3. Mich. 33 Car. 


party that : ; 
makes the 2. B. R. in Caſe of Pauling v. Hardy. 


eſtate has a t . | 
legal eftate, and where a defeaſible eftate only; for in the laiter a leaſe may work by eſtoppel, though 


an intereft paſſed, ſo long as the eſtate (out of which. the leaſe was derived) remained undeteates z 


per Pemberton Ch. J. Vent. 358. Anon. but leems to be S. C. 


* Arg. Pl. 6. Leaſe to A. for 20 years, and about a year after to B. for 
E-433 b. 20 years; if there was an * attornment to the ſecond leaſe, then it 


4. in Caſe . 
a Smith v. Amounts to a grant of the reverſion of the leſſor; but if no attorn- 


Seapleton.— ment, then it is a leaſe by e/toppel. 3 Salk. 152. pl. 3. Holman 
PerCoke als' Gilman v. Hore. | | 


Ch. ]. Noy 

- NP 

+Tleleafes 7. Se + where a man makes a leaſe to B. for 20 years, and 
| Abou 


»% ——k— 0 


AA. 


. # 
years 
paſt 3 
verſio 
Brow: 
;- 
leaſes 
| ſol ved. 


„ 
Part, be 
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about a year after makes another leaſe to C. for 20 years, this to B. and C. 
is a leaſe by e/zoppe!, and the rent is payable for the whole term. by 1 
. ture, and in 
| debt tor rent 
dy the leſſor brought againſt C. and pleaded in bar, that before the making the ſaid leaſe to C. the 
plaintitf made a leaſe of the premiſſes to B. 34 May, 25 Car. 2. for 20 years, to commence pretently, 
by virtue of which leaſe the ſaid B. before any rent due on the ſaid leaſe to C. viz. 1 May, 35 Car. 
2. entered and was poſſeſſed, and alleged in fact that the ſaid leaſe to B. was ftill in being, and not 
e£ctermin=*d, and ſo detendant ſtood liable to the action of B. for all the iſſues &c. of the premiſſes by 
him received; and adjudged upon demurrer, that C. was eſtopped to plead as above. Carth. 247. 
Mich. 4 W.& M. in B. R. Hilmanals' Gilman v. Hore. 1 Salk. 275. S. C. 
Nota, In the caſe above, it the leaſe to C. had been by deed poll or parol, the plea above had been 
a good bar. Carth, 248. the Reporter cites Le. 33. 59. and Pl. C. 421. b. 433. Smith v. 
Stapleton, ; 


8. But if he enters on B. and then makes a leaſe to C. who is 
turned out by B. this is no leaſe by eſtoppel, but only a future in- 
tere/t for the laſt year. Ibid. | 

9. A leaſe for years may operate and take effect as to part by 
eſtoppel, and as to the reſidue by paſſing a real intereſt, is ver 
plain from the common caſe of concurrent leaſes, which are all 
of them as to part good by eſtoppel, and a rent reſerved there- 347 
on; per Holt Ch. J. 1 Salk. 275. pl. i. Mich. 4 W. & M. in 


B. R. Gilman v. Hore. 


10. It was ruled by Holt Ch. J. at the Summer Aſſiſes at 
Warwick, 11 W. 3. upon a trial at Niſi Prius, that if A. not 
having any thing in certain land, demiſes it by indenture to B. and 
afterwards A. purchaſes the land, this will be a good leaſe by eſtop- 
pel. Ld. Raym. Rep. 729. Hermitage v. Tomkins. | 

11. But if it appears by recitals in the leaſe, that A. had nothing 
at the time of the demiſe, and afterwards he purchaſes the land as 

aforeſaid, that will not enure by eſtoppel. Ibid, 


(B. b. 4) Leaſes. 
Good in Part. 


T. Made a leaſe for years reſerving rent, and then grants, 
* demiſes, and then to farm lets rever/tonem damus for 
years, and the rent, to have &c. the rever/ion and rent from a time 
paſt ; if the leſſee cannot get attornment, yet it is a good leaſe in re- 
verſion, and ſhall take effect after the end of the firſt leaſe. 
Brownl. 30. Anon. 
2. Where a perſon hath power to leaſe for 20 years, and he 3 Chan. 


leaſes for 30, the leaſe for 30 ſhall be good for 20 in equity ; re- 8. 48. p. 


ſolved. Chan. Caſes 23. Trin. 15 Car. 2. Pawcey v. Bowen, aid tobe fo 


. ſettled ſeve- 
ral times in this Court. Nelſ. Chan. Rep. 87. S. C. accordungly. 


3. Biſhop's leaſe if it exceeds the ſtatute cannot be good ſor any 
part, becauſe the ſtatute ties it up ta an expreſs form, otherwiſe 
CEF perhaps 


347 . Eſtate. 


perhaps had it been that if biſhops ſhould make leaſes for any 
number of years not exceeding ſuch a number; per Holt Ch. J. 


'1 Salk, 189. pl. 7. Hill. 13 W. 3. B. R. in the Cale of Smartle 
v. Penhallow. | 


ſtatute of frauds and perjuries; Arg. 6 Mod. 65. Mich. 2 Ann. 
B. R, in Caſe of Smartle v. Penhallow. | 


chan. 5. Tenant for liſe with power to make leaſes of all land anciently 
» 2. 1 9 5 4 _ ad , ba . 
Hor A demijed, reſerving the ancient rents, and of other lands riſerving the 


S. C. ad. bet improved rents, makes a general leaſe all the lands reſerving 
Judged void rent in the very words of the power. Ld. Ch. Juſtice Holt held 
3 the leaſe and reſervation good as to the lands that were ancient!y 
Cowper 2nd demiſed, but void as to the other lands; but Ld. Ch. J. Trevor 
Trevor Ch. and Ld. K. Cowper e contra held the leaſe void. 2 Vern. 531. 


J. conr* f. Pl. 447-and 542. pl. 485. Paſch. 1706. Orby v. Ld. Mohun. 
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f Holt Ch. J. 
i — Cub. 
| | Equ. Rep. 45. to 64. S. C. held accordingly, — Chan. Prec. 257. pl. 210. S. C. hel. 
c accordingly, 4 Re 
L 343 J (B. b. 5) Leaſes. 


Intereſſe Termini, or Leaſe in Futuro. 


TU) plus 
U) pl. 1. 
5 8. 289. 


Or he may 2. If a man makes a leaſe to commence at Mich. before the 


3 roy ſaid feaſt, the leſſee may grant the leaſe. Pl. C. Arg. 142. b. 
7 C. 423. in. in Caſe of Browning v. Belton, cites NI. 22 E. 4. 37. B. Grants, 


Caſe of ICO. 


meer incumbrance; Arg. Show. 382. cites Littleton 


1 Eracebridge 

4 4 V. Cook. 

+. | | 

| _ 35. 3. Leaſe of a manor, habendum from Mich. laſt pa for 20 
{F Pra years, and further by the ſame indenture it was cvenanted, avs 
: % þ * * — . : . . 0 . 
1 cordingly. corded, bargained and agreed, that after the expiration of 20 yea! s, 


. to the true meaning and effect of the preſent act, grant and leaſe, 
nd. 3. 9. 


I. 18. Oke- „ ; ; 
, v. Sen- livered by the attorney and livery made at one time; but if the deed 


dy S. C. be firſt delivered by the leſſor to the leſſee, and after livery of 


But it may 4, Intereſſe termini * cannot be granted or ſurrendered ; per 


Bronte Manwood. Godb. 2. Paſch. 17 Eliz. C. B. Anon. 


——10 Rep. $3. Lampet's Caſe. ——Thid, 67, b. in Church- Wardens of St. Saviour's Caſe.— 
® It may be afbgned ; Arg. Show. 351, cites 1 Inſt. 46. A 
a 5, 


4. Parol leaſe for for years is not good for three years upon the 


See tit. I. AN intereſſe termint- amounts to an alienation, and is not 2 


Efcate. 


5. A future leaſe, and a leaſe in reverſion, are ſynmimus ; per 
Bridzman Ch. J. Cart. 15. Mich. 16 Car. 2. C. B. in the Dean 
and Chapter of Weſtminſter's Caſe, cites 8 Rep. Whitlock's 
Caſe, 4 Rep. Rawlins's Calc, 19 Eliz. Dyer fol. 357. 


348 


6. A. lets to B. for 30 years, and the next day leis it to C. for Le. 171. pl. 


40 years, to commence at Alich. next after the date. The tenant 
attorns. Whether this be a good grant of the reverſion being 
to commence at a day to come? Per Gawdy, a rever/zon for years 
cannot commence at a day to come, for then the grantor ſhall 
have a lefler eſtate in himſelf ; per Wray, the reverſion being for 
years is a chattle which may expect, and if I have a rent in fee l 


may grant it for years to commence at Mich. for an ate d:th 


2279. 8. . 
and by Cook 
it is a good 
Traut, 
though to 
begin at 2 
day to come; 
for it is but 
a chattle, 


| . ; and ſo w 
rot paſs but an intereſt; per Coke, it has been adjudged, that if the opioid 
a man grants his term from Michaelmas, it is good; for it is a of Wray 
leaſe from Mich. Cro. E. 152. pl. 30. Mich. 31 & 32 Eliz. Ch 
3. Palmer V. I horp. years may 

| | expect its 

commencement, 
7. Baron and feme, during the coverture, jeintenants for 60 Poph: 4. pl. 
years. Baron by deed lets all the land for 70 years to commence g. 
. / ; . . but ſeems 
immediately after his death. Baron dies. Feme ſurvives. Ad- to be S. C. 
judged a good leaſe to charge the poſſeſſion of the feme; for here held ac- 
a good term is created in intereſt, though not in poſſeſſion. Cro. a 
SET 5 ug Fs : | | 
E. 287. pl. 2. Mich. 34 & 35 Eliz. B. R. Grute v. Locroft. 15d. 
: 97. 


and ſeems to be S. C. cited as adjudged, and ſays, that the like caſe by the opinion of Clench and 
Walmiley was decreed to be good in Chancery, Mo. 305. pl.-5 14. 8. C. cited as ad;udged, and 
ſays 'hatthelike cafe was decreed in the dute ny chamber by the advice of Clench sud. Walmſley Fo 
and Brograve ac{tor:.cy of the dutchy, that where wwojeintenants W2re im jeg, and the one made leaſe 
to commence after his Jeath, the leate was god aga ot the ſutvis ng jolntenant.—1 Rep. 155. 
a. Gawiy]. cited the Cafe of Growte . Locrotty adjudged that the leate was good; and the reaſon of 
the caſe of 5 E. b. was becauſe inLoeroit's Caſe he demiled the land 
70 years, is Which there was ſunicient certainty, but in 7 E. 6. 


the iverneybetwcen this caſe 2:14 
Eazend? after the death of leſſor for 
he granted fo much of his term as ſhould be arrear at the time of his death, which was all uncertain 
in the grant itſelf, which diverſity put by Gawdy J. was agreed oy Popham Ch. J. & totam curiam. 
z Bulſt. 1 8. Mich. 1 Jac. Coke Ch. J. cites Loc:orT's CA“ put in the Rector of Cure 
bixoTox's CASE, and Br. Grants pl. 14. 7 E. 6. and Br. Cafes fol. og. pl. 437. that if one 
graits his ierm aſter his death, this is not good, but if it be by way of leaſe it is good. Cart. 155. 
S. C. cited by Tirrel J. that if a termor domileth-the land to another to begin after his death, it is 
good, tor there is ſufficient certainty ; but it it had been io much of his term as ſhould be behind at 
hu death it is otherwile, 


* 


8. A. tenant in tail, remainder to his right heirs has iſſue a ſon, 
and makes a leaſe for 21 years to commence after the death of his 
ſon without 1ſſue, and dies, and the ſon dies without iſſue; it was 
ruled that this was no good leaſe to iſſue out of the remainder to 
his right heirs, becauſe of the intendment at the time of the grant 
of the perpetual continuance of the eſtate tail; Arg. Roll. R. 
357. cites 3 Jac. Bevin's Caſe. 
9. He that has but an intereſſe is not to pay the rent reſerved, Lev. 294. 
for there is no term nor reverſion till it commences ; per three 3 
C04 8 ieee 


2 future xcalty, though in ſome caſes in a different manner than ſome other 
2 a bo Y 7 2 7 
3 =y particular eſtates, Arg. Show. 379. Paſch. 4 W. & MI. in Cate . 

by the dean Cr Symmonds v. Cudmore. | 


and chapter. | | 
Such leaſe may be granted over before entry of ſuch leſſee, though after the time of com- 


= 


mencement a ranger eaters by tort, but it he had entered and been ouſted afterwards he cannot gran! 


349 Eetllate. 
'F as to a he- Tuſtices contra Kelynge Ch. J. Vent. 91. Trin. 22 Car. 2. of 
3 riot reſerv- } eg | | 
| ed, and ad- B. R. Lion V, Carew. K 
14 Juaged not | 
:W payable ; per three Juſtices contra Keylinge Ch. J. 2 Saund. 165. Lanyon v. Carne, S. C. fer 
q | adjudged accord ingly. Sid. 437. pl. 2. Hangon v. Carve, S. C. adjudged accordingly, fo 
| : : | * - in 
5 It is capable 10. A future leaſe is not of the ſame validity and force to all 4. 
1 + oxy intents and purpolſcs as one in poſſeſſion; it is eſteemed in law * 
* Thid. 381. as an intereſt. and an intereſt a/zgnable; it is not a meer choſe Wh 
#1 cites Mo. en action, for chat cannot be aſſigned; nor as a mcer poſſibility, = 
7 1 for that cannot be barred, it is forfertable, and may be furrendercd 5 
0 1 . 5 4 
4 makes fuck Or extinzrujhed by acts done on the land, or which touch, the 1 


his term till re-entry. Cro. E. 15. pl. 4. Patch. 25 Eliz. C. B. Bruerton v. Rainsford. But af ] 
he had been ovitec as a difl-itor, dy entering before the term, though he continucd in af:er term be- 
1 gan, and then lefior cuited him, he might aſſign without entry. Lev. 47. Mich. 13 Car. 2. B k. 
bn Henings v. Brabaion. I, 
'Þ Skinn. 387. 11. Lefſivr made a ſecond leafe, and before the firſt expites plig] 
5 Re. levies a fine, the reverſion was expectant on the firſt leaſe ; fur Cites 
5 Roe, S. C. the ſecond continued only an intereſſe termini and does not alter DEP 
1 the ſecond the reverſſon, but it remains entirely expectant on the firſt leaſe as . le 
'F leflce ws it did before the ſecond was made. 1 Salk, 90. pl. 1. Trin. diſſeiſ 
| not in pol- . | 
1 ſeflion, and 5 W. 3. B. R. Gwam and Ward v. Roe. 
5 there fore | 2. 
i his eſtate was not ſevered from the reverſion at the time of levying the fine of the reverſion. The In re; 
$3 : reverſion of the term palicd as included in the poiletlion, 3 Salk. 51. S. C. life | 
NH 4 a = 
5 14d. Raym. 12. A. poſſeſſed of a term for 100 years grants the land haben- 50 E. 
1 Rep. 737- dum for 49D years to commence after his death, this is a a good new 3- 
E - S. P. keld 3 2 the 
Mi C 350 J leaſe. 2 Salk. 413. pl. 3. Gree v. Studley, per Holt Ch. |. at for lis 
þ according'y Dorcheſter, Lent Aſſiſes. © W. 3: 5 
1 4 7 : to en! 
* by Helt Cr. | 
. J. at the ſame Aſſiſes, and ſeems to be S. C. Br. V 
Fj £ 4. 
1 S. P. he'd 12. A. poſſeſſed of a term 1 20 years grants the tenants for 10 was de 
11 Ordre? N po - - - | 7 | 
5 Oy years to commence after his death ; this will be good for ſo much ci ruled t 
Ch. J. at the 20 years as ſhall be unexpired at the time of his death; per 21 yeaz 
— Holt Ch. J. at Dorchefter Lent Aſſiſes, 10 W. 3. 2 valk. 413. demiſe 
ime, <Q. ® , 
Ram. Rep, Gree v. Studley. | 1 
77. Anon. a fil 240 
1 Fs _ . 
but ſeems to be S. C. contrar 
5 —- 5 the firſt 
14. It being inſiſted, that à term for years 1 commence aft! ſucceſſc 
leſlor's death withit iſſue, may be created by one ſeiſed in fer ; it was caſes 
anſwered that a man may carve ſuch term out of his inheritanccs, 6. If 
but one that was PLA % a term of 2000 years cannot carve an) is a favs 
future term out of his term for years, to. commence after the acre, th 
de le 


alter 
ale as 


Trin. 
be 


1aben- 
0 new 
„ 


er Ic 
1uch oi 
th z per 
k. 413. 


ice aft! 
it Wa 
tanccs, 
arve an) 
ter the 
dettr- 


_ Eſſate. 


determination of an eflate tail, 2 Vern, 684. pl. 609. Trin. 1712. 
Kirſley v. Duck. | 

15. A. mortgagee of a 500 years term afterwards took another 
ecurity for 1000 years in the name of B. of the ſame lands, in truſt 
for himſelf, to commence from the making, and then purchaſed the 
inheritance in his own name, It was inſiſted, that the interme- 
diate term of 1000 was a ſubſiſting term, and not merged in the 
inheritance, and that it operated as a grant of the reverſion, and 
not as a grant of a future intereſt, but being to commence from 
the making did pals the reyerſton for 1000 years; quod fuit con- 
ceſſum per Cur. at the Rolls. 2 Wms's Rep. 236. Trin. 1724. 
Whitchurch v. Whitchurch, 


(B. b. 6) Eſtate. What ſhall be ſaid One; and 
what ſeveral Eſtates and Leaſes; and to what 
Purpoſes, 


I, F E ASE is made for life to A. remainder to B. then A dies, 
and B. agree to the remainder. B. ſhall be in the ſame 
plight as A. was, as to being impleaded &c, Br. Done &c. pl. 7. 


cites 50 E ,. | 


diſſeiſin. Br. Done &c. pl. 7. cites S. C. 


2. If a termor or guardian leaſes fer life remainder over, and he 
in remainder agrees, he ſhall be diſſeiſor as well as the tenant for 
life. For it is all one eſtate in the law. Br. Done, pl. 7. cites 


-$0 E. 946 | 


3. In aſſiſe it was agreed, that if a ſeigntory be granted for life, 
the remainder over &c. the tenant aliens in mortmain, the grantee 
for life and he in remainder ſhall have but one entry, viz. one year 
to enter ; for it is but one and the ſame eſtate ; quod nota. Arg. 


Br. Motmaine, pl. 8. cites 50 E. 3. 21. 22. 


4. A leaſe was made for a year & ſic de anno in annum, and it 


was debated if it were a ſeveral leaſe for every year, and it was 


ruled that an action might be brought, and declare that he held for 
21 years, if in truth he held jo long the land by force of the ſame 
demiſe. Arg. Godb. 129. cites 14 H. 8, 10. 

5. If a man leaſes for 60 years, and ſo from bo years to 60 years 
till 240 years are ended, this is all one and the ſame leaſe ; but 
contrary where it depends in coyenant to grant 60 years when 
the firſt term is determined; and ſuch leaſe to an abbot and his 
ſucceſſors is mortmain by theſe words, colore termini. Br. 
Leaſes, pl. 49. cites 29 H. 8. = 
6. If rent is reſerved in groſs in a leaſe, and afterwards there 
is a ſeverance, viz. ſo much for Bl, acre, and ſo much for Wh. 
«cre, this diviſion of rent in the leaſe does not make ſeveral _ 
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For he to 
whom the 
remainder 
is limitted, 
and the te- 


| : * nant for life 
who takes by the firſt livery, are one and the ſame tenant in law. Br. Entre Congeable, pl. 17. 


- cites S. C. —— And it makes but one and the ſame degree as to the bringing writ of entry ſus 


Br. Doae, 
pl. 7. Cites 


8. C. 


L 


351 Eſtate. 
Dal. 54. pl. 31. Per Brown and Weſton, 5 Eliz. and judg- 


ment accordingly. , 
7. A. leaſes an acre of land to B. and C. habend” the one moiety . 
to B. and the other to C. this is a ſeveral leaſe, Agreed per 
| ___ Welſh. Mo. 64. pl. 175. Trin. 6 Eliz. Anon. 
Tr is a joint 8. Leaſe to A. B. and C. for their three livurs, and the life of 
eftatc, and X R i | : 
the proviſo the ſurvivor, and after the habend' as before, providedal ways, and it 
mall not ſe- is covenanted between the parties, that A. ſhall take all the profits 
— TT during his life, and then B. during his life &c. yet refolved 
S c. this is a joint eſtate. Le. 317. pl. 346. Mich. 30 & 31 Eliz. 
Mo. 267, B. R. Scovel v. Cavel. = I. 
268. S. C. 
by name of Leverſage v. Cable; but it was ſaid per Coke a Counſel, Arg. that perhaps an action of wi) 
evovenant lies upon it, Le. 31S. in S. C. 6 N 


Yielding for g. Tenant in tail ſeiſed of a manor with three acres thereof 


_— * in demeſne, makes a leaſe of the three acres, and alſo of the 


$L anz manor habendum the three acres, and alſo the manor for 21 
yeelding for years, * rendering rent for the three acres and all other the pre- 
the faid ma- n; : 7 f f . | 
verde. zl. miſſes therewith demiſed 51, per Cur. when the leaſe is of tre 
It re- three acres and of the manor, though the manor comprehends the 
folred that three acres, yet in conſtruction of law they ſhall be token as ſe- 


vera demiſes. Owen. 119. Hill. 37 Eliz. B. R. Tanfield . 


ſevetal re- 

ſer vations, Rogers. 

and ſo the | 

heaſe good for the three acres &c. and it ſeems that the ſeveral reſervations, and the ſeveral words in 
the habend', make it as ſevera! izaſes, but ſaid it was not very material whether they were lever! 
leafes, fince there are ſeveral relervations; and judgment accordingly. Cro. E. 349. pl. 7. Nick. 


36 & 37 Eliz. B. R. in S. C. 


10. A leaſe is made of the grift, and alſo of the mill, reſerving 
by the year 5s. and alſo for the other, 10s. They are fevera 
leaſes. Per Fenner J. Owen 119. Hill. 37 Eliz. B. R. in Caſe 
of Tanfield v. Roge:s cites 10 Aſhiſe. 

Brownl. 11. if terrants in common join in a leaſe for years to bring an 
1 ejeftment and count quod cui dimiſiſſent, it is ill; for it is a fe. 
v. Jones, veral leaſe of their moicties, and they ſhould declare quod cum 
S. P. — one of them demiſed one moiety, and the other the other moicty, 


5 and good. Brownl. 39, 40. Anon. 


So of Parceners, Mo. 682. pl. 


Mantle v. Wallington, S. P. per two Juſtices contra one. 
$39. Mich. 42 & 43 Elis. B. R. Milliner v. Robinſon. ö 

Leaſe made by two tenants in common are ſeveral leaſes, Brownl, 39. 40. bid. 14 
8. P. in Cale of Cradock v. Jones. | 


12. If there are two ſeveral tenants of ſeveral lands, and thry 
join in a leaſe for years by indenture ; theſe are ſeveral leaſes and 
ſeveral confirmations of each of them from whom no interc: 
patles, and work not by way of concluſion in any ſort, becaur WF 
ſeveral intereſts paſs from them. Co. Litt. 45. a. e pes 

f 352 ] 13. Leaſe for 21 years, and afterwards it is further covenant- WF ten good 3 
a2. ed, and A. does further covenant &c. That B. ſhall have the fame Wi Varg as hoy 


241. 8. G. - 7 5 mM 21 which Wal 
en fer 21 qears more after the expiration of the ſaid term, and /a fro „inty, „ 


32 Eliz, 


idg- 


gie 
per 


e of 
nd it 
rofits 
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t is a ſe- 
od cum 
moictj, 


fo. 682. Pl. 
Ibid. 134 
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leaſes and 
o intere| 
t, becaul⸗ 


covenant- 
e the ſant 


21 
f 
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to 21 till gg years * [thence next enſuing] be compleat and ended. are thoſe 
words, and 


Adjudged to be two leaſes, the firſt for 21 years, the ſecond for , et 


9 years. 2 Show. 31. pl. 22. Hill. 30 & 31 Car. 2. B. R. the word 
Mancheſter College v, Trafford, | — 
Initea 


(hence) the Court held accordingly, and ſo it was adjudged, 


(B. b. 7) Leaſes. Remainder. 


I. 4 Leaſe was made fer 40 years to A. if he ſhould fo long live; 
and if he ſhould die within the ſaid term, that then E. His 
wife ſhould have it for the reſidue of the ſaid years; per Cur. the 
limitation to E. is void, for that the term ended by the death of 
A. and then there was no reſidue to remain to the wife. Dy. 7. 
pl. 8. Trin. 28 H. 8. Anon. | 
2. Leaſe for years in remainder may be on a leaſe for life in the 
ſame perſon. Per Manwood J. 3 Le. 22. in Cranmer's Caſe, 
lays it was fo agreed. D. 150. [Ca. pl. 83. Trin. 3 & 4 P. & 
M. in Caſe of Parker v. Gravenor. 
3. Leaſe to two, remainder to the ſurvivor and to his executors Ke vs, 
for 40 years; they both joined in a grant of it, yet the grant was Jp, d 
40 years; y J < a grant ol it, yet the g perPopham, 
merely void, becauſe the term was not veſted in any of them. in he 
: I * v. 
Cro. E. 841. cited per Popham as adjudged 17 Eliz. hm 
4. In an ejectione firmæ upon iſſue joined the caſe in a ſpecial “ Primoge. 
verdict was, that a leaſe by indenture was made by A. to B. ond 0 mo 
M. his wife et“ primogenito habend' to them, et diutius eorum vi- 5 
venti ſucceſſive for term of their lives, and then huſband and wife (of the 
had iſſue a daughter; the queſtion was, if the daughter had _— 
any eſtate? And three juſtices held that ſhe had no eſtate, be- ,e, bur af. 
cauſe ſhe was not in being at the time of the leaſe made, and a terwards had 
perſon that is not in eſſe cannot take any thing dy livery, for livery _— 
ouzht to carry a preſent eſtate, where the eſtate is not limited by Ty 1 
way of remainder, and cites 18 Ed. 3. 3. 17 Ed. 3. 29 & 30. 121. Ste- 
adjudged. But it was ſaid at bar, that if the eſtate had been pang 
conveyed by way of ule, it is otherwiſe. And the faid juſtices 1 1 
held clearly that the word ſucceſſiue would not alter the caſe, 


And judgment was given for the plaintiff accordingly. Ow. 40, 


| 41. Mich. 29 Eliz. Stephens v. Layton. 


5. Leaſe for 8 years if the wife tam diu vixerit, and if ſhe die And. 258. 


that the ſon ſhall have the land for the reſidue of the term then to _ = 


come; adjudged void as to the ſon, becauſe there is no reſidue of fon is not 
the term which before is determined. Mo. 297. pl. 441. Paſch. parry to ga 
32 Eliz. B. R. Green v. Edwards. pq 


he cannot 

take by way 
of remainder, =———Held good per Dyer and Weſton juſtices, where the ſon was party. Mo. 
43. pl. 133.— Per Anderſon, it the ſun had been party, this perad venture might have 
been good to him, not by way of remainder, but by immediate grant and demiſe for ſo many 
Fears as ſhould be to come, and durante termino ſhall not be taken for the interett, but for the time, 
Which Walmſley and Windham did expreſsly deny, for they held, that it is at firſt void for the un» 
*riainty, when, or whether it ſhall commence, Cre, E. 217. Green v. Edwards. 
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In the prin- 
cipal cale 
B. granted 
the lcaſe for 
40 Years, 
rendering 
rent and 
died jinteſ- 
tate. Ad- 
judged that 
dedt lic; 
not for the 
adminiſtra- 
tor of Þ. 
tor the rent, 
dec zuſe the 
cxccutors 
and aiſigns 


were to take by purchaſe the term for 30 years, and the term never was in B. himſelf to grant, and 
there is no exe utor to take, and no aſſignee can take. Mo, 666. S. C. 


7 N v 8 
v. Sperke, S. C. adjudged, 


3. C. Nota. 


1 , —_ 
The 1 Y 


reaſon was, 
becauſe the 
te: m or 
40 „ears is 
only à poi- 
ſtbility, 
Idid. 
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fe, and that for ſo much of we 


Eſtate. 


6. A, leaſes to B. for 99 years, if he live fo long, to commence 

after the death of C. who was tenant for life, and by the ſame 5 
deed vult & concedit, that after the death of the ſurvivor 1 the ſaid 400 
B. and C. it ſhall remain to the executors and aſſigns of B. for 40 

years. C. died. It was agreed, that if the leaſe was zo B. for gg 


years if he live ſ9 long, and if be died within the term that it ſhould 
be to his executors and aſſigns for 40 years, then the term for 40 
years did not veit in B. but in his executors by purchaſe, becauſe B 
it is a conditional limitation, and a meer pofhbility to veſt ; for / 
there is a condition precedent that it ſhall not be a leaſe unlet: 
he died within the term, which perhaps might not be, for he 
might ſurvive the term. Cro. E. 841. pl. 17. Trin. 43 El, 
B. K. Spark v. Spark, 


Ow. 125. Sperke 
ed, .at the adminiſtrator ſhal! hold it as a thing veſted in the inteſtate. 


7. But if it had been limited to the executor Vr payment of 
debts of B. &c. it ſeems then by the apparent intent it thall be an 
intereſt in B. and in the executor to the uſe of B. But in the 
principal caſe this contingent of 40 years never was in B. but if 
B. had made an executor ſuch executor ſhould take by purchaſe, 
Per Gawdy and Yelverton J. and all agreed, that debt lay not 
for the adminiſtrator. But Popham and Fenner thought that 
B.'s executor ſh5uld never take, becauſe the eſtate “ ended before 
the intereſt commenced or aroſe to the executors, ſo that it can- leaſe, 
not take effect as remainder, for this muſt depend on the former old ter 
eſtate. But if it takes effect at all it muſt be by virtue of the grant proper 
the le{/5r, and this cannot be becauſe they are not parties to th! Keepe 
deed. And therefore if a man leaſes for life, and grants by the ſame the old 


deed that J. S. thall have for 20 years, this will not avail J. S. with h 

becauſe he is not party. Yelv. 9. Mich. 44 & 45 Eliz. B. R. the tim 

| . cutorſh 

executor, and cites 7 H. 4. Ibid. | 27 Car 


8. The firft taker of the pretended entai of a chattel, or i , So. 
the uſe of a chattel, may diſpoſe thereof as long as he has ſuch per Ld 
iſſue as ſuch eftate tail limits the ſame unto, Pollex. 24. 20 4 A 
June 8 Jac. Tatton v. Molineux. : * the ew 

9. A truſt of a term for years granted 1% A. for liſe, and 19 cutor. 
7% M. his wife for life, and afterwards to the iſſue of their tw! b- the brief 
dies, and upon default of ſuch iſſue remainder to B. is void, and that B. 
on A.'s death the whole term veſts in the iſſue, and if ſuch illve I had —— 
dies without iſſue and inteſtate, the reſidue belongs to the admin miſles til 
trator of the iſſue, and ſo Finch C. diſcharged a former decree mad: 2. Lucki. 


by himſelf, and {aid he grounded his former opinion upon W11Ds 6. 7. 
7 pl O a * N 1dr ll * h 
Cass, but that that reſolution would not hold, if inſtead oi char" n ens 
the word i//ue had been in that caſe. Fin, Rep. 279. Hill. 29 276, pl. 
Car. 2. Warman v. Scaman and Leving & al", 5 1 
term 43 ſhould C nat] be expired at her death, che truſtees on on 1/7 there 


nes Gould aſſign all their right and title to the iſſue of the body of M. and for want of fuch iſſue, t 
ſame the like requeſt the truitees ſhould aſſign their intereſt unto E. 2 Chan. Cafes gy I . 
* ſaid decreed accordingly. | . | ' LS 
for 40 
for 99 | 
om (B. b. 8) Leaſes. Renewed. [ 354 J 
or 49 N | 
N By whom; and who ſhall have the Benefit thereof. 
_ I, A&A. Leaſed for 40 years to B. and covenanted with leffee and Chan. 
Fl his aſſigns to renew the leaſe. B. became a bankrupt, Cate 77. 
5 and after the commiſſioners of bankrupts aſſigned this covenant to d ne 
2 a 7 cordingly. 
the plaintiff, who by bill againſt A. prayed the benefit of it, and —8. 6. 
rant, ard to compel a rene wal. But by the opinion of two juſtices the cited 2 
ee bill was diſmiſſed. N. Chan. Rep. 102. Anno 16 Car. 2. e. 97. 
8 Drake v. the Mayor of Exeter 5 
* Curiam, 
17 of 1689. in Caſe of Vandenanker v. — 
e an 
t in the 2. If an executor in truſt renews a church leaſe it ſhall go to 
. but if the benefit of the ceſtuy que truſt; agreed per tot. Cur. Chan. 
irchaſe. Caſes 191. Mich. 22 Car. 2. in Caſe of Holt v. Holt. 
lay not 3. Leſſee for years ſubject to a truſt deviſed re/eduum bonorum z 
zht that the eſtate would but pay the debts if all fold ; executor pays the 
before debts and renews the leaſe for a further term, it being a church 
it can- leaſe, and offered to account if any profits ſhould ariſe out of the 
former old term, and it was urged that by paying debts to the value the 
grant f property is altered, and veſted in him in his own right. Ld. 
es to the Keeper decreed the executor to account for the new as well as 
the ſame the old leaſe, and aſked, if the executor acquainted the church 
ail J. ö. with his caſe, and declared that he would renew and take it for 
3. R. the time of the old term, to the benefit of the creditors and exe- 
| cutorſhip, and the reſt for himſelf. 2 Chan. Caſes 207. Mich. 
27 Car. 2. Anon. | 
. 4. By the French law no church-man can make a leafe to any 
el, OT n but the old tenant, unleſs he be firſt refuſed by the old tenant ; 
has * per Ld. Keeper. 2 Chan. Caſes 208. Mich. 27 Car. 2. Anon. 
. 24.2 5. A. mortgages a college leaſe to B. for 40001. and ſecured 2 Chan. 
T” tie money likewiſe by /atute to B. A. dies and makes C. exe- mp. 3.135 
and (1) cutor. "The executor renews in his own name ſeveral times till NY 
ORF = 5 8 creed, 
rt vi if the original mortgage leaſe expired by efflux of time. Decreed 
Ros gr that B. paying the ſeveral fines, gratuities and charges which C. 
ſuch 3 1 had expended on account of the renewal &c. ſhall hold the pre- 
admin 8 miſſes till the debt be ſatisfied. Fin. Rep. 392. I'rin. 30 Car. 
A . 1 8 Luckin v. Ruſhworth and Pinchon. 
n* 1 6. Three leſſces are under a dean and chapter; one ſurrender s 
Ol 11 # end renews to himſelf; per North K. it is a truſt for all. Vern, 
Hi. % 276. pl. 277. Mich. 1684. Palmer v. Young. 


oY 
ees on 0 


7. If a biſhop makes a leaſe for 21 years, and /e/Jee creates a 
t thereupon, and after the biſhop dies, and his fucceilor for a 
| tine 


"nn _ Crate. 


fine renews the leaſe, though not compellable to do it, and though 
there be no truſt of the ſecond leaſe, yet equity ſhall ſubject it to 
the former truſt ; per Serjeant Powis in C: 
Mich. 2 Ann. B. R. Anon. 
8. A. deviſed a college leaſe for 21 years to his wife for life, 
paying 10 l. per ann. to B. his ſon during her life, remainder to B. 
is an implication that the wife ſhall renew and keep the term on 
foot, and there being but ſeven years of the 21 to come, ſhe was 
decreed to renew, and the maſter to ſettle the proportion; per Ld. 
Keeper. 2 Vern. 666. Mich. 1710. Lock v. Lock. 
9. 4 Geo. 2. cap. 28. Chief leaſes may be renewed without ſur- 
rendering all the under leaſes. | | 


1355 ] (B. b. g) Leaſes. Revived. 

. A Man is purchaſor with his wife to them and the heirs e, the 
baron. The baron leaſes for years and dies. The fone 

enters. This ſhall avoid the leafe for her life, but if fe dies during 

the term, there the reſt of the term is good to the leſſee againlt 

the heir of the baron. Br. Leaſes, pl. 58. cites 36. H. 8. 

2. If Ver enfeoffi leſſee upon condition, and re-enters for condi- 
tion broken, the term is not revived; Arg. 2 Roll. Rep. 472. 
Cites 8 Eliz. Bendl. Rep. 

3. Tenant in capite made a leaſe for life rendering rent, and for 
non-payment a re-entry. The rent is behind, and the Heir under 
age enters for non-payment, and afterwards office was found of the 
dying ſeiſed, and that the land was holden in capite, and the heir 
within age; in that caſe the entry for the condition broken was 
revived, and the eſtate for life revived ; Arg. Godb. 325. cites 
Pl. C. 488. [Mich. 17 & 18Eliz. ] 
wm —* 4. When the intereſt of him who makes the avoidapce of 2 
| bell ecord- leaſe is but for part of the term, fo that it appears that a reſidue 
ingty . remains, there the leaſe may be revived ; but when he that makes 
4+-7'- the avoidance avoids all the intereſt, fo that it appears that u0 re- 


in Caſe of e F 
Plowten v. /idue can remain, there can be no reviver ; reſolved. ) Rep. 8. 


Oleficld, a. Mich. 28 & 29 Eliz. in the Court of Wards, in the Earl of 


which ſee Bedford's Caſe. 


unfra pl, 8. | | . 

. Tenant in fee takes wife, and makes leaſe for years and dies; 
the wife is endowed ; ſhe ſhall avoid the leaſe, but after her deceche 
the ledſe ſhall be in force again. Co. Litt. 46. a. ad finem. | 

Per Dode- 6. If a leaſe be made by a parſen for ſo long as he ſhall continue 
. 1 Parſon, and he is afterwards deprived unjuſtly, the leaſe is gone 
tonthe and determined, and ſhall have no longer continuance though he 
leale is now afterwards doth reverſe this again; but it would be otherwiſe if 
zone; out it were limited to continue for 21 years if he ſhould ſo long live; 


from the per Haughton J. 2 Bulſt. 84. Trin. 11 Jac. in Caſe of Wheeler 
ſ-ctence, v. Heydon. i 


then hang 


i uns appeal, he continues till parſon until ſentence be given, Ibid, - 75 


anc. 6 Mod. 57. 
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7. Tenant in tail makes a leaſe and dies wilhout ifſue, his wife 
| frivement enſeint, The donor enters. The leaſe is avoided. 


Afterwards a ſen is born. Now the leaſe is revived; Arg. Godb. 


325. in pl. 417. Paſch. 21. Jac. in the Exchequer Chamber, in 


Caſe of Sheffield v. Ratcliff. 
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7Rep8. b. 
Mich. 28 & 
29 Elis. 

S. . Far 
the leaſe ne- 
ver was 
avoided ab- 
ſolutely, nor 


$mpliciter, but ſecundum quid, and upon the matter ex poſt facto was defeated only for the time. 


8. After a grant o the next avoidance, the parſon, patron or or- 
dinary, before the ſtatute of 13 Eliz. made a leaſe of 99 years. 
The parſon died. The preſentee of the grantee avoided the leaſe 
and died. The leaſe ſhall not revive againſt an after-incumbent 
preſented by the patron in fee, but is totally avoided ; for the 
parſon had the intire fee; and ſuch eviction ſerves for his ſuc- 


ceſſors as well as himſelf. Cro. C. 582. pl. 7. Paſch. 16 Car. 


B. R. Plowden v. Oldfield. 


(B. b. 10) Riding Leaſes. 


1 FF a man leaſes for four years, and afterwards the leſſir and the 

leſſee leaſe to anather fer bo years, this leaſe is good after the 
four years paſt, per Littleton quod fuit conceſſum; and Brooke 
lays, therefore note, that if he who leaſes for 20 years, and the 
day after leaſes for 40 years, the ſecond leaſe ſhall take effect for 
40 years after the 20 years paſt, Br, Leaſes, pl. 35. cites 2 E. 
4+ 11. and ſays that fo it was held by Bromley J. and others, in 
the time of H. 8. 

2. A man leaſed for 10 years, and the next day after he leaſed 
the ſame land to ancther fer 20 years, this is a good leaſe for the 
_— years of the ſecond leaſe. Br. Leaſes, pl. 48. cites 
ab H. 8. | 
3. But if a man leaſes for life to J. S. and the next day after 
leaſes ta IV, D. for 20 years, the ſecond leaſe is void unlels it be 
a grant of the reverſion with attornment; for in law the frank- 
tenement is more worthy and perdurable than a leaſe for years. 


Br. Leaſes, pl. 48. cites Paſch. 37 H. 8. and Hill. 1 E. 6. 


and ſtand as divided eſtates ; per Coke Ch. J. Noy 153. in Caſe of Fitch v. Vaugh 


Jo. 454. 
pl. 1. Old- 
fild v. 
Plowden, 
S. C. ad- 
judged, and 
ſo a judg- 
ment in 

C. B. way 
afirmed. 
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It is a good 
leaſe for 16 
years pre- 
ſently, but 
if B. get 
attornment 
then he ſhall 
have the re- 
ve ſion pre- 
ſently, and 
theſe two 
eſtates ſhall 


be in him, 


an. AI 


the ſecond leaſe be by parol, it hall not commence on ® ſurrender &c. of the firſt, but on the expi- 
ration only of the to years. For as for the firſt ;o years it is void, but good for the reſidue; Arg. 


Pl. C. 432. b. 4:3. 2. Paſch. 15 Eliz. in Caſe of Smith v. Stapleton. 


For leſſor had no power to contract for the firſt 10 years at the beginning; but otherwiſe it is 
wen the eſtate is determinable upon an uncertainty ; per Gawdy J. Cro. E. 160. in Caſe of Dove v. 


Williet, cites Pl. C. . Smith v. Stapleton. 


4. But if leſſee for life dies within the term, the leaſe for years is 


good for the refidue of the years to come. Br. Leaſes, pl. 48. 
Cites Paſch. 37 H. 8. 


5. A ſecond leaſe made during a firſt leaſe to commence in poſ- 


 fefſian is void; Arg. Pl. C. 432. Paſch. 15 Eliz. in Caſc of Smith 


v. Stapleton. 
| C. A, 
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6. A. leaſed for 20 years to B. t» commence 10 years after, and 
after the ſame day A. leaſes by parol to C. for 30 years te commence 
3 C. ſhall have only for 10 years, and it is void for the 
laſt 20 years, nor can be made good by ſurrender of B. to C. 


For it is void to all intents; Arg. Pl. C. 433. Paſch. 15 Eliz. 


® But ſee 


in Caſe of Smith v. Stapleton. 


7. A. ſeiſed in fee makes a leaſe for life to B. and after to C. 


ow oe (a for 10 years by parol to commence preſently ; whenever B. dies C. 


tutes of 


frauds as to may enter; for an eſtate for life has no certainty of continuance, 


leaſes by 
yarol, 


C387 ) 


Gaudy ]. 
hold, that a 
reverfion 
for years 
couid not 
expect. For 
then the 
grantor 

M uld have 


by which it differs from a leaſe for years certain; Arg. Pl. C. 


433: Paſch. 15 Eliz. in Caſe of Smith v. Stapleton. | 
. A. leaſed to B. for 20 years, and then to C. fer 20 years, 
the ſame day, by deed- poll; if C. will uſe the deed- poll as a grant of 


the reverſion, and gets attornment, it is good; but if as a pre- 
ſent leaſe without attornment it is void, though B. had ſurren- 


dered or forfeited ; for a deed-poll doth not paſs what another 
then enjoys; bur if the ſecond leaſe was by indenture or — then on 
the determination of the firſt leaſe by ſurrender, forfeiture, con- 


dition &c. C. might enter; for by indenture or fine both are 
concluded to ſay the contrary, but that A. had the land in poſſeſ- 


fion to paſs, and that he paſſed it in poſſeſſion according to the 
tenor of the leaſe ; ſo if he had nothing then in the land, but had 
purchaſed it afterwards; Arg. Pl. C. 433. b. 434. a. Paſch. 15 
Eliz. in Caſe of Smith v. Stapleton. 

9. A. makes a leaſe to B. May the 1/, for 21 years enſuing 
June the 1/1 defeaſible on condition by leſſer, and the ſecond of May 
makes leaſe to C. without deed for 21 years from the fad Fun the 
1/? enſuing. If the condition is performed, and the firſt leaſe 
avoided, or if B. ſurrenders his term, C. never ſhall have the land 
by force of the ſecond leaſe, becauſe A. had no power to contract 
with C. at the time of the ſecond leaſe; for during the ſecond leaſe 
B. had the land and poſſeſſion, and the contract could not be good 
in reſpect of the poſſibility of the condition, or of the ſurrender 
which deſtroyed the leaſe ; per Plowden. Pl. C. 422. Trin. 14 
Eliz. in Caſe of Barcebridge v. Cooke. | 

10. A. demiſed the manor of D. for 32 years, and the day after 
let the ſame manor for 40 years, to begin from Michaelmas after 
the date of the firſt leaſe, and the tenant attorned ; per Wray Ch. J. 
this a good grant, though to begin at a day to come; for it is 
but a chattel, and a leaſe for years may expect its commence- 
ment. Le. 171. pl. 239. Hill. 31 Eliz. B. R. Palmer v. Thorp. 


a lefler eſtate in himſelf; but Wray contra, that the reverſion being for years may well expect. Cre. 


E. 152. 8. C. 


11. Where there is no poſſibility of the ſecond leaſe's taking Held 

it is void, as if A. makes a leaſe for 10 years to B. and then 2 

leaſe for fix years to C. and all without rent and by parol, the 

leaſe for fix years is utterly void; Arg. Mo. 344. pl. 406. Paſch. 

liz. 

a A. leaſes Bl. acre to B. for 20 years, rendering rent; 
| | after wares 


5 4 


the ter 
who h. 


either 
grant o 
the ett; 


and C. 


Cisjuncti1 
junctive. 
Cocks. 

ſentence whic 
one of ther 
das made bet 
the death of t 


4. Leaf, 
they live 2 
otherwiſe 

ughes v. 


ta difference | 
Vs ; + © 
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| . afterwards A. leafes wh. acre, and the rent and reverſiom of bl. acre 

| 1 C. by the words demiſe, grant, and to farm let for 99 years, ba- 

| enim wh. acre, the rever/ron uf bl, acre, the rent and premiſes, 

er 99 years, rendering rent &. B. never attorns, the 20 years 
expire, and C. enters into bl. acre ; and per Cur. it is well; for 
that ſhall enure as a leaſe by the words demiſe & c. Noy. 153. 
Fitch v. Vaughan, 


) | : 
. (B. b. 11) Leaſes. In what Caſes they ſhall go 
to the Survivor, 
» 
f | i „ 
iN 1. * Leaſes land to B. and C. during their lives, and the langeſt | 
liver of them, to the uſe of D. during the lije of D. It 1 On 
- . ” = . F — And. 
1 the tenant for life, viz. B. and C. die, the ule and eſtate of D. 6. vim, 
5 wao had the uſe, is determined, [* and it is not material what this adde 
; was the truſt, or how the uſe was limited.] D. 186. a. pl. 1. ben. 
85 Mich. 2 & 3 Eliz. | 
c 2. Grant of lands to A. and B. for term of their own lives; if Le. -4, 
5 either of them dies the ® ſurvivor ſhall have the whole; but om 7. 
14 grant of lands + to A. for the life of B. and C. if B. or C. die all — V. 
˖ the eftate is determined; becauſe it is but a limitation, and B. Bulſt. 131. 
5 and C. had not any intereſt ; per Dyer Ch. J. 3 Le. 103. pl. 8. 5 — 
ue 150. Paſch. 26 Eliz. C. B. Anon. OY 
ay | | 8 | * Becauſe 
ey take it by way of intereſt, Goldſb. 7r. in pl. 16, + Roll. Rep. 197. per Dodericge 
the J. S. P. accordingly, but Coke ſaid it had been adjudged contra 5 Rep. 19. Brudenell's Cale. 
aſe 5 
nd 3. Leaſe ts A. and B. for 21 years if the ſaid A. and B. er any Gouldtb.7r. 
act ch or children between them begotten ſhould live ſo long. 5 
aſe B. died within the term without iſſue, yet the term turvives to A. 3 6/14 ? 
z0d for it was intended a common advancement to both, and the three Jutti- 
der disjunctive before (child) makes all the limitation in the diſ- | 358 ] 
14 junctive. Le. 74. pl. 101. Paſch, 29 Eliz. C. B. Ealdwin v. _— 
y ty at It ap- 
Cocks. pears by the 
ter | | "Ws disjunctive 
fter {entence which comes afterward, that the intent was, that the leaſe ſhall not be determined by the death 
I vi one of them. And the reaſon which moved the Ld. Anderſon to think ſo was, becauſe the eſtate 
Xi was made before the marriage, and fo is as a jointure ta the wife, and therefore not determined by 
t 18 te death of the one. And after they all gave judgment accordingly. Mo. 2 39. pl. 375. S. C. 
ice- a:jidged ; for (or) is taken diſtributively to any one of the three. And Anderſon ſald that this was the 
on of all the juſtices of England. And. 161. pl. 206. 8. C. adjudged. Dew: 3. 
We 11; udged that the leafe was not determined by the death of one, 3 Bulſt. S. C. cited by Dode- 
c ide J.———Jenk. 279. pl. 1. S. C. Co. Litt. 225. a, the diszunctive refers to the whole, ſo that 
8 dle lene is, if the baron, ſeme or any child ſhall fo long live. 
fect 4. Leaſe for years to A. and B. to have &c. for bo years if £3 MY 
1 0 407 
en 2 they live ſo long ; by the death of A. or B. the leaſe ends, but Dead 66s 
the Wl otherwiſe had it been for life. Brownl. 180. Trin. 6 -ordingly 
| rwiſe had it been for life, Brownl. 180. Trin. 6 Jac. cordingly. 
aſch.· Hughes v. Crowther. | = Tg 
. : | I There 
ent; 12 difference between a leaſe for life and a leaſe for years, as a leaſe to A. for his life, and the life of 


/arvs Vel. X. Dd Sh . 


ee 


5 


B 


A. 
for vears ſhall de determined. Arg. 2 Bulſt. 131, and 32. 


. . * 1 . . , 4 4 

if A. Gies, vet the leaſe continues. But ifa leaſe for vears be made with ſuch a limitation tlrat !f 
4 J. S. fo long ſhould live, this is a limitation collatera!, and here by the death of one the leaſe 
And foit is ita leaſe be made to A, 


if leder aud J. S. ſhall live ſo long; this is merely collateral in both. Per Doderidge J. Ibid. 132. 


Bond to pay 


and per Haughton J. accordingly. Idid. 


„ Leaſe for years rendering rent during his life and the life of 
his wife; adjudged that this is during the life of the longer liver 
of them. Ao. 876. pl. 1225. Hills v. Hills. 

6. If a leaſe be made during the life of F. S. and F. X. or if an 


during tie eſtate be limited 1 . if B. and C. ſhall js lang live, if one of them 
ves of UvO a | * : 8 . 5 
3 dies he ſhall hold the ſame during the life of the ſurvivor, this 


1 


being in a limitation, but otherwiſe it will be in a condition as is 


pa) ment : : 0 
creates 02. } reſolved in Brudenell's Caſe. 5 Rep. 9. Per Coke Ch. J. 3 
"one. Bulſt. 131. Mich. 13 Jac. Daniel v. Waddington. 


Rod. Rep. 
187. 26 Car. 2. C. B. Slater v. Carew. 


: 5 
Tf one dies 7. If two take a [-o/» j51nt'y of a farm, the leaſe ſhi! ſurvive, 
4020 but not the eck. Vern. 287. pl. 214. Hill. 1653. Jeffries v. 
ereft fur. | Small. 
Vives, and 


yet till entry no agreement can be had of leſſee. Arg. Show. 299, Mich. 3 W. & N. 


8. A. upon articles of marriage was. to ſettle lands upon hi; 
ſon for his life, and aiter his death to M. his intended wite for 
her jointure, proviſo that the ſon ſhould make a leaſe of the pre- 

miſſes to the father for 99 years if A. and AM. his wife ſhould , 
lng live. Per tot. Cur. this is only for their joint lives, and the 
wife dying the leaſe is determined. 2 Vent. 74. Mich. 1 W. 
& M. in C. B. Bailes v. Wenman. 

9. Tru of a term for A. and B. muſt go as the term at lau 
would go, and ſhall ſurvive. 2 Vern. 556. pl. 505. Paſch. 17cb. 
Aſton v. Smallman. | 


C 359 ] (B. b. 12) Leaſes. Void or good. 
I. A Makes a leaſe to B. if C. lives, for 21 years, and C. it 
dead at the time; this is a void leaſe, for it is a condition 
precedent. Jenk. 30 5. pl. 79. cites D. 93. and Perk. 336. 
2. There are three things incident to make a leaſe g99d, viz. Iſt, 
a leer; 2dly, a leſſee; and zdly, a thing to be let. 3 Le. 32. pl. 
60. Mich. 15 Eliz. C. B. Anon. | | 
3. A leaſe (which is nothing but contract) cannot be good 
unleſs there be quid pro gu. Per 2 Juſt, Savil. 99. pl. 179. Hill. 
31 Eliz. in Caſe of Sutton v. Dicons. 


(B. b. 19 


. 
fer 
rent 
10 } 
ext) 
{ort 
exp) 
void 
made 


contin 
the te 
leaſe f 
two It 
was w 
ſecond 
It. 
Care? 
$0 
to it, a 
till agr 
Dave re 
diſſeiſor 
uſe afte 
223. pl. 
6. Pt 
von- pay, 
deter mi. 
” rent 
bl. 440. 
Ihrock! 
7. D. 


5. 13 


Eftatc. 


(B. b. 13) | Leaſes. 
Voidable. Made good by ſome After-Ack. 
I. A Parſon leaſes for life and dies, and the ſucce/ſ;r accepts fralty, 


this is good in juris utrum during the life of the parſon 
that accepted the fealty. Br. Leaſes, pl. 52. cites 11 E. 3. 
Fitzh. 3. 

2. Note, per Martin J. that where A. leaſed for 10 years to 
B. and after leazed the lame year 1 CG. for | fax years. C. leaſed to D. 
for four years, rendering rent, an q brought action of debt for the 
rent, and B. jurrendered, and A. leaſed to the ſaid D. for other 
10 years; the action does not lis, for the leale for fix vears was 
extiuct and yaid, becauſe it was made dur! g the IO years in ſuch 
{ort that none , the fre vears can continue tl the fr ft 10 Z cocks were 
expired, and therefore : by conſequence the leaſe for four years 1S 
void alſo; for where it is vid at the commencement it cannot be 
made good after by matter ex poſt facto, viz. by the ſurrender. 
Pr. Leafes, pl. 10. cites 6 11. 5. 8. | 

3. Leaſe by baron and feme is not void, but when the Jaren 
dies the feme may accept the rent, or diftraing or make avowry, and: 
ſo either afirm or Cram the leaſe; but it ſhall be ſaid the 
cafe ot both during the coverture. Br. Leaſes, pl. 3. cites 3 H. 
6. 53. 

4. A. ceſtuy que uſe in tail male, on condition that he di- 
continue, Or alien, (other tbiſe than for 21 years or three lives) then 
the feoftees ſhould be ſeiſcd ts the ve of B. in fee; A. made a 
leaſe for 21 years, and after dijcontinued azainit the proviſo ; per 
two juſtices, the leaſe being made before the condition boks 
was within the power given, and good; but per one juſtice, the 
ſecond uſe determines the firſt uſe and all eſtates derived out of 
it. 4 Le. 161. pl. 266. in the time of Q. Eliz. Harvey's 
Caſe. | 

5. If a differ/in be to the uſe of A. B. and C. and firſt A. agrees 
to it, and then B. and afterwards C. though they took nothing 
till agreement, yet when they have agreed their agreement ſhall 
have relatis on to the time of the firſt diſſeijin; and if in ſuch caſe the 
difſciſor had made a leaſe before agreement, the party to whoſe 
uſe after r agreeing ſhould avord the ec mai by diſſeiſor. 2 Le. 
223. pl. 233 Hill. 16 Eliz. C. B. in Mutton's Cafe. 

b. Per Manwood Ch. B. where a leaſe is made 79 be void for [ 
non-payment of rent, if the rent be behind the leaſe is ſo clearly 
determined in privity that waſte does not lie, nor d-bt, nor diſtreſs 
tor rent after, nor covenant for covenant broxe atter. Mo. 295. 
pl. 440. Paſch. 32 Eliz. i in Scacc. in Calc of Sir M. Finch v. 

hrockmorton. 

7+ Difſeiſor makes leaſe for years, and after pur chaſes à re- 

D d 2 lea e, 


Y 
Pp. I. Ces 
22 UH. 6 
24. 8. Þ 
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ment tor the 


plaintith, 


D. 13. b. 
pl. 66. 
Marg. 


Cre. C. 


302. pl. 6. 
i 
B. R. and 


the judg- 
mer t in 


CC. B. . 


verſed. 


judges. 


| Eſtate. | 


leaſe, yet he ſhall not avoid the leaſe ; but if diſſeiſee had entered, 
and enfeced diſſeijer, by which the eſtate had been defeated it 
would be otherwiſe, Mo. 315. in pl. 455. Trin. 32 Eliz. in 
Englefield's Cale. | 

8. Incaſe of a leaſe delivered as an eſcrow, if at the time of the 
fir/? delivery the leſſor be a me ſole, and before the ſecond delivery 
ſhe fades baron or dies, in ſuch cate for neceſſity ut res magis va- 
leat to this intent by fiction of law, this ſhall be a deed ab initio, 
3 Rep. 35 b. Mich. 33& 34 Eliz. B. R. in Caſe of Butler v. Baker, 


9. A. ſeiſed of x wood in fee grants the wood rw growtng for 


bo years &c, or ſells the wood growing &c. and he that has the 
wood before the cut of them accepts a leaje of land for 13 years, the 


grantee of the wood cannot take the wood otherwiſe than tenant 
for years may; for by the leaſe the intereſt of the wood is adjoined 
to the Jand, and parcel now of the franktenement as they were 
before the grant of them; held by the better opinion of the 
2 And. 52. pl. 38. in the Cafe of Ives v. Sammes. 

10. If tenant makes leaſe for years, and after is attaint of fe- 
lony, or dies without heir, the lord by e/cheat, though he reco- 
vers by writ of eſcheat, ſhall not avoid the term; per Coke. 8 
Rep. 45. a. Hill. 45 Eliz. in Whittingham's Cale. 

11. A condition in law by force of a ſtatute which gives rece- 


very, is more ſtrong than a condition in law 1vithout recovery ; 


for if leſſce for life makes a leaſe for years, and after enters into 
the land and does 1va/?e, and the leſſor recovers in action of waſte 


againſt the leſſee for life, he ſhall avoid the leaſe for years before 


the waſte committed; but if leſſee for life makes leaſe for years, 
and after enters and makes feofment in fee, the leſſor ſhail not 
avoid the leaſe for years; per Coke, 8 Rep. 45. a. Hill. 45 
Eliz. in Whittingham's Caſe, 


12. If a man makes a leaſe from Mich. for ſo many years as 
FJ. S. Pall name, in this caſe, if J. S. (in the life of the leſſor) 
names à certain term, it is a good leaſe by matter ex poſt facto; 
and ſo it is of all leaſes that are to commence on condition pre- 


cedent. 6 Rep. 35. b. Trin. 2 Jac. B. R. 

13. A. tenant in tail, covenauts ts ſuffer a common recovery to the 
uſe of B. in tail ſpecial, remainder over, but does not ſufter any, 
but lets B. enter into the land, and B. mates a leaſe for 21 years 


to C. Afterwards A. covenants to levy a fine to the fame uſes, and 


the fine is levied accordingly, and then B. dies without iſſue, the 
leaſe is not good againſt the remainder-man ; adjudged in B. R. 
by which a judgment in C. B. was reverſed. Jo. 315. pl. 3. 
Paſch, 9 Car. B. R. Blundell v. Baugh. 

14. Leſſee for life leaſes for 1090 years, and after purchaſes th? 
rever/ion and dies, his heir ſhall avoid this leaſe, becauſe it was 
the leaſe which gave the intereſt, and a franktenement in greater 
eſtate than any term; but if /e/ſee for 20 years leaſes for 1000 years 
by deed, this is a leaſe by 2/7oppel, and if leſſor afterwards pur- 
chaſes the fee of the ſaid land, it binds both him and his heirs 


Jenk. 255. pl. 40. 
(B. b. 14) 
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(B. b. 14) Leaſes. 


Conſtruction as to Leaſes of Woods. 
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J 
— 2 
). 1. FACEPTION of all manner of timber trees, and great 
. woods, is no exception of the herbage; per 3 juſtices 
Th againſt one. D. 79. a. pl. 48. Hill. 6 & 7. E. 6. 
le 2. When woods are reſerved, but not by names of acres, it 
ne ſeems that the leſlee ſhall have the profit of the herbage, but it is 
nt good to be adviſed. D. 19. a. pl. 111. Trin. 28 H 8. 
ed 3. Woods pals to leſſec if nat accepted, and if leſſor grants to 
re another omnes boſcos & arbores {uas, nothing paſles, becauſe 
ne they patled to leſſee; Arg. 4 Le. 139. pl. 273. in Englefield's 
Caſe. | | 
fe- 4. A leaſe was made of a manor, with all gardens, orchards, A; Ja_ 
bo- yards &c. and with all the profits of a woed, except to leſſor 40 trees, grants, and 
$ to take at his pleaſure ; per Dyer, the wood is not compriſed is tam lets 
4. | 1 1 &c. together 
within the leaſe, but the leſſee ſhall only have the profits, as „Iich all 
ece- pawnage, herbage, &c. and he ſaid it was a cafe adjudged, that mannerof 
ry 3 a leaſe of a wood was ad faciendum maximum proficuum meliori e, 7 
Wu 25 . Wood, un- 
into modo quo poterit, that the leſſee thereby could not cut trees, gerusod, 
aſte nor do waſte, 4 Le. 8. pl. 37. Trin. 21 Eliz. in C. B. Anon. &c. except, 
fore | | | and always 
Ars reſerved, all great oaks growing in bl. acre, and about the farm houſe, to hold for 21 years &c. 
An Per 3 Juſtices againſt Dyer, leſſee cannot cut the timber trees. D. 374. b. pl. 18. Hill. 23 Eliz. 
nod Anon. 
45 


(B. b. 15) Leaſes. 
Of Goods and Land &c. Conſtruction thereof. 


I. L ASE of a houſe with divers implements by indenture, 

rendering rent; leſſor infeofts a itranger ; feoftee ſhall 
not have the implements, but leſſee ſhall enjoy them during his 
term, and then /effor or his executors ſhall re-have them. D. 212. 
b. pl. 38. Paſch. 4 Eliz. | 


2. Leaſe of land and a flock of ſheep for 20 years, rendering 
rent, and the lefſec covenanted at the end of the leaſe, to render 
back ſo many ſheep in number as he took in leaſe, viz. 1000 
ſueep of three or four years old. The leſſor granted this ſtock 
of ſheep over to another; the leſſor or the grantee ſhall have only 


luch as remain alive of the firſt ſtock. Ow. 139. 28 Eliz. 
Wood v. Aſh. 


e granted over, Cro. E. 59. S. C. but 8. P. does not appear. 
tat the new fteck ſhall not pals to the grantee, but only the old ſtock. 


d 3 + WC 


Godb. 112. 
pl. 135. 

S. C. held 
accordingly. 
Le. 
42, pl. 54. 
Wood v. 
Foſter, S. C. 
accordingly, 
and it was 


ſaid by Windham J. that if I let certain ſheep to one for two years, now upon that leaſe ſomewhat 
ſemains in me, but that cannot be ſaid a property, but rather a poſſibility of a property, which cannot 
Palm. 249. Arg. cites S. C- 


„12. 


15 N 4s 
S. C. ad- 
judged, and cafe lies if leflee diſturbs him in his entrance. 


Cate. 


3. If the leaſe were of the oct. with lambs, calves and figs, 
there the increaſe belongs to the leſſor. Ow. 139. Ibid. 

4. TI hey took a difference where a leaſe is made of dead tt, 
and where of I. As to the dead goods, if any thing is added 
to them for reparations or otherwiſe, the leſſor ſhall have this 
addition at the end of the term, becauſe it belongs to the prin- 
cipal; but in caſe of a ſtock of cattle which has an increaſe, as 
calves, lambs, &c. there theſe things are ſevered from the prin- 
cipal, and leſtor ſhall not have them, for then he ſhall have the 
rent, and the leffze no profit. Ow, 139. Ibid. 


(B. b. 16) Lefſor and Leffee. Inter fe. 
. Juditian ſhall be taken moſt favourably for the leſſce. 


Cro, E. 764. pl Trin. 42 8. R. Grygg v. 
Moyſes. 


2. | here is a great difference between an action of covenant and 


Fab, and that thing done may be a breach of covenant which 
ſhall not be waſte ; per Doderidge J. 2 Bulſt. 113. rin. 11 Jac. 
in Caſe of St. John v. Piott. | 

3. It is generally true, that leſſee has no power to change the 
nature of the thing demiſed; he cannot turn meadow into arable, 
nor ſtub a weed to make it paſture, nor dry up an ancient pool 
or piſchary, nor ſuffer ground to be ſurrounded, nor decay the 
pales of a park, nor deſtroy or drive away the ſtock or brood or 
any thing, becauſe it diſinherits and takes away the perpetuity of 
ſucceihon, as fiſh, deer, voung ſpring of woods &c, He may 
better a thing in the ſame kind, as by digging a meadow to make 
a drain or ſewer to carry away the water, Hob. 234. pl. 296. 
Hil. 15 Jac. in Cafe of Darcy v. Aikwith. 

4. A leſiee may lui a houſe. where none was before, but that 
mult be every way at his own charge; for he mutt neither take 
timber, or other things waltable, neither ro build or repair it, 


though it were never ſo needful; and yet it he keep it not in repair 


an action of waſte lies, though the writ be in domibus dimiths ; 
but if leſſor build a houſe after the leaſe, the leſſee is not bound 
to keep it in repair, Hob. 234. pl. 296. Hill. 15 Jac. in Caſe 
of Darcy v. Aſkwith. : | 

5. Leilor has authority to enter and ſee if waſte be committed, 
though it was not committed; adjudged. 2 Roll. Rep. 21 
Paſch. 16 Jac. B. R. Hunt v. Dadvers. | 


6. If /efſee will nit ſuffer leſſer to enter upon the land to fee &c. 
caſe lies againſt him; per Chamberlain J. 2 Roll. Rep. 312. 
Paſch. 21 Jac. B. R. Anon. . 


5 : 8 
7. Lellee of a houſe leaves his goods at the end of the term in dh 
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houje, leſſor cannot fling them out, and yet if they fill the 5 
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the leſſor has prejudice by it, and may have an action on the caſe 
for it, and if they periſh leſſor ſhall not anſwer for them; per Lea 
Ch. J. Roll. Rep. 329. Frin. 21 Jac. B. K: 

5. Leſſor and leſſee agree for ſurrender of the leaſe, and leſſee 
delivers up the key, which leflor accepts, but afterwards leflor re- 
fuſes to accent the ſurrender of the leaſe ; decreed the letlee to be 
diſcharged of the rent. 2 Vern. 112. pl. 109. Mich. 1689. 
Knatchbolt v. Porter, | 


As to Re- [ 353 J 


Leſſor and Leſſee inter ſe. 


(B. b. 17) 
| pairs and Timber for it. 
HE authority ef the termor as to making reparations is no 
other but to repair little reparations, as to make ſplents, 
mudwalls, hedges and dykes, but not to make great and principal 
reparations, as principal timber, and ſtone walls, and tyle, but 
covering with tnatching he may; per two J. D. 26. a. pl. 35. 
Trin. 29 H. 8. 
2. Great timber {hall be at the coſts of leſſor if nne be up H. 314. a. 
the land, nor any default in leſſee in ſuffering of the great timber Fl. 4. 
of the houle to be corrupted and putrified for want of covering; Ka 3 


Anon. 
per Montague and Hind J. Mo. 7. pl. 23. — 3 E. ©. S. b. leaves 
Anon. ie Ons 

; lu ſuch 


1 
2 


caſe the grrat timber ſhall be at the coſts of the leſſor; per Hutton J. Hetl. 78. Hill. 3 Car. in 
& 7 Þ 


Cohlers's Cale. 


3- It leflor cove rants that leſſee may take trees for repairs i Dal. 25. pl. 
ether lands not lealed, yet he may cut trees growing on the land ? oy 1 = 
leaſed, for the covenant is not éexcluſive of the benefit which verbis. 
other wil he had by the law. Mo. 23. pl. 80. Paſch. 3 Eliz. on 98. pl. 
Anon.. 5 


accordingls 


lo. 
78. pl. 23. Paſch. 3 E. 6. S. P. accordingly, 


4. Leſſee covenanted not to diſturb the leſſor in felling and 
carrying away trees &c. Leſſir cuts wood and puts it into his cart, 
and {caves it on the land for a month, and then will carry it away; 
the Ietice may diſturb him; for he may diſtrain it damare feaja ut 
for the wrony to him; ; per Doderidge. Palm. 504. Hill. 3 Car. 


Be 


Leſſor ourht | to find or allow leſſee ſufficient timber far the 
3 reparations, if no timber be on the land leaſed, nor no 
cctault in the leſſæe in ſuffering the great timber to go to decay 
or putrify; per Hutton J. Hetl. 78. "Mich. 3 Car. 

6. Covenant for leflee to repair, and that he may take fit and 
conventent timber &c. by the appointment of the bailf &c. and not 
otherwiſe ; the bailitt appointed leſlee to cut fit and convenient 
timber for the . &c. but marked out none himſelf 
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for leſſee ; leſſee cannot take by ſuch appointments, efpecially 
ſince the trees were excepted in the leaſe ; but if there had been 119 
exception, and if the bailiff would not appoint what was conve- 
nient, then the leflce might reſort to the general liberty which is 


given him by the law, viz. to take what is neceſſary. 2 Lutw. 
1471. Hill. 10 & 11 W. 3. Talbot v. Woodhouſe. 
Chan, 7. A. articled with B. to aſe lands in Norfolk to B. at 3o/, 
ber ann. rent. The cuſtom in Norfolk throughout is, for the 


v. Hariifon landlord to repair during the term, Per Cur. the tenant being 


S. C.ac- plaintiff to have a leaſe made, and it being proved that 30 l. fer 


det ine ann. is not the full value, a leaſe was decreed, but the tenant to 
Court _. Covenant to repair, and the rent of 301, per ann. to be ſubject to 


thouzht that no deductions, fave only parliamentary taxes. 2 Vern. 231. pl. 


the a e — 5 : 2 

mizht ha 210. Trin. 1691. Burrell v. Harriſon. 

had 2 dii- 

ferent conſt: uction if the defer.dant had been plaintiff to have enforced the leſſee to take a leaſe, 


CL 36% ] (B. b. 18) Leſſor and Leſſee, and Aſſignce. 
Inter ſe. 


8 A Leſſee for fix years of a tavern in London leaſed 1 P. fir 


* three years, and it was covenanted between them, that 


during the three years quolibet menſe the lee ſhould account 23 
leſſor for the wine he ſold, and ſhould pay for every tun fold to 
much; afterwards /-f/or granted the «ther three years, and leſſce 
would not account, and in covenant by leflor leſſee pleaded he 
had accounted to the aſſignee of three years, and on demurrer 
joined the better opinion of the Court Was, that it was no plea, 
becauſe it was 7:9 covenant that went on the land or the rever- 
ſien, but was collateral thing, and paſſed not by the aſſign— 
ment of the three years. Godb. 120. pl. 140. Hill. 29 Ez, 
B. R. Anon, 


Ero E. 2. Covenant lies againſt aſſignee for not leaving the premilles 


617. pl. 2. 


Mich, Jo repaired ad finem termini, though the term be ended before 2: 
4: Eliz. breach can be; Arg. Show. 195. cites Cro. E. 300. L599. pl. 
— 1 8 C. 6. Hill. 40 Eliz. B. R.] Matuns [ Matures] v. Weſtwood. 


5 the 3. Cvenant lies againft the firſt leſſee upon breach made by 
eee ex- g 

een aſſignee. Brownl. 20. Hill. 8 Jac. Fiſher v. Ameers. 

venanting 

for himſelf, his executors and aſſigrs not to erect any building to the prejudice of the leſor's 
_ C. 188. pl. 8. Paſch. 6 Car, B. R. Batchelor v. Gage. Jo. 223. pl. 3. 8. GG 
42014 0 ö : 


_ 35. 4. If leſſee covenants that he, his executors, admiſtrators, and 
For the aſſigns, ſhall pay the rent to the leſſor; if he aſſigns over his term, 
«/bgument and the aſhgnee pays the rent to the leſſor, yet the ® covenant lies 
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-cainſt the firſt leſſee, otherwiſe it is where rent is reſerved, and no does not 


8 bets | : 2 ; take trom 
cebenant to pey it, if the leſſor accepts the rent of the aſſignee, the . leſſor 


action will not lie againſt the executor of the leſſce. Brownl. bis ads an- 


20. Hill. 8 Jac. Fiſher v. Ameers. tage of the 
exprefs co- 


venant, Cro. J. 309. pl. 8, Mich. 10 Jac. B. R. Barnard v. Godſcall. 


6. Leſſee aſſigns his whole term reſerving a rent; this is not a rent = ſuch 
ine a rayerd; I2 q e hv mts 7 *1] aitznment 
attending on the reverſion, but is only due by contract, and will 225 5 


be dilcharged by a releaſe of all demands by the leflee to the aſ- tion by in- 


ſignee. Cro. J. 487. pl. 6. Trin. 16 Jac. B. K. Witton v. denture it 
* | as reſolves 
B e was re 0 
Je. that it was 
| a rent, and 
that debt would lie for leſſee againſt his aſſignee, and alſo againſt the aſſignee of his affignee. Carths 
36:, 162. Mich. 2. W. & M. in B. R. Newcomb v. Harvey. | 


6. Leſſee gave bond to deliver poſſeſſion to leſſor or his aſ- 
fions-at the end of the term; the leſſor aſſigns his intereſt and 
allignee requires leſſie to perform the condition, who anſwers that be 
now not if he were aſſignee and fo refuſes. Adjudged a breach of 
the condition; for he had taken upon him ſo to do, and it is not 
like a condition annexed to an ettatc, as 5 Rep. Mallory's Caſe. 
Poph. 136. Paſch. 16 Jac, B. R. Anon. 

7. For collateral todenants action lies againſt the leſſee only. 
Jo. 223. pl. 3. Paſch. 6 Car. B. R. in Caſe of Batchelor v. 
Lage, h 

8. Covenant that leſſee and his aſſigns ſhall enjcy during the 
term, leſſee aſſigns, a ſtranger enters upon the aſſignee, Ie gives 


aſſignee 40 l. in ſatisfaction far his being ejected, yet covenant lies 


for the aſſignee againſt the leſſor ar his executor, unleſs the gol. [ 365 J 
had been given in ſatisfaction of the covenant of leſſor as well 
as of leſſce. Sty. 300. Mich. 1651. Whitway v. Pinſent. 
9. A. leaſes to B. a wine-!icence for years, rendering 411. per 
ann, rent; B. aſſigns to C. and C. for a valuable conſideration 
aligns to D. who had no notice of the rent; A. ſhall not charge D. 
with the rent, becauſe it is only a perſonal contract which does not 
run with the licence, as in cafe of a leaſe of a farr, rendering rent, 
an action of debt does not lie againſt the atlignee, and æquitas 
{cquitur legem, clpecially where the aſſignee is a purchaſor for a 
vluable conſideration without notice of the rent reſerved, Harder. 
09. pl. 6. Mich. 1656. in Scacc. James v. Blunk. 
10. Aſſignee of rent (without the reverſion) reſerved on a leaſe Raym. 11. 
for years ſhall have debt againſt leſſee for it. Lev. 22. Paſch. S. C.— 


13 Car. 2. Robins v. Cox. As 15 


Cro. E. 
637. 65 r. 3. P. in Caſe of Ards v. Watkins, 


11. An aſſignee of a reverſion brought —_— rent; the defen- sid. 338. 
dant pleads that before any rent became due, he aſſigned the term to pl. 2. Kigh- 
ft | 3 ; . Wind. ly v. Bulkly 
another; upon demurrer it was adjudged by Keeling and Wind- & hela 
ham, contra T wilden, for the plaintiff, becauſe the defendant did accordingly. 
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—— Lev. not allege that he gave notice to the plaintiff of this aſſignment. 


— 


12 iht ' (Ni | 

40% 1 80 Raym. 162. Mich, 19 Car. 2. B. R. Knight v. Buckley. 2 1f 

e ee Paſc 
F. C. held | 

accorgingly, but fays that judgment was given for the plaintiff by all the three. 1 gp 
pl. 9. S. C. acqudged for the plaintif. —8. C. cited and denied per Curiam. 1 Salk. 81. pl. 2. 1 60 
Paich. 4 W. 3. B. R. in Caſe of Pitcher v. Tovey, where a like judgment was given in C. B. but the 7 
that judgment reverſed in B. R. and juigment given according to the opinion of Twilden. — a 
Show. 340. in S. C. of Pitcher v. Tovey, and adjudged in B. R. chat no notice was neceſſary. . 
4 Mod. 76. in S. C. the Court fail that the Caute of Kighly v. Bulkly upon the point of notice &c. 

was not adjudged upon much debate, and therefore a writ of error was fter breught upon it in the 38 
Exchequer-Chamber, and my Ld. Hale, who was then Chief Baron, aud Ld. Cl. Jultice Bridgman Jeff 1 
were 0: the tame opinion with juſtice Twiſden, that notice was not nouelary | = 
Ard the 12. Twiſden and Rainsford J. ſaid, it might be queſtioned * 


day, 


Court agteed C : #1] 75 j 
"3 Whether after acceptance of the a//i9nee the leſſor might not re- 


. ſort to this letice tor his rent? It is delivered in 3 Rep. 22. MST | 
reſort back, WALKER'S CASE thus, fuit dit, not as a reſolution, but adjourned. n 
ken by Vent. 99. Mich. 22 Car. 2. B. R. Dean &c. of Windlor v. W 
act on Gower. | | is w 
againſt the affignee Moreton J. conceived the leſſee diſcharged ; to which the reſt incline d. 2 Keb. out ex 
8 8. C 8 
| - ne, 
13. Leer retujes to accept aſſignee for his tenant, and gives his an aſl; 
receipts in lefiee's name, and after brings debt againſt atſiznee, harers 
and held good; for he may refuſe when he will and accept When 701. 
he will, 2 Saund. 181. Mich. 22 Car. 2. Devereux v. Barlow. 21. 
. 14. Leſſor after alignment of his reveriion, and before any to C. 
Dae c. kent due, relecſes to leſſee at covenants ; yet in action of covenant miſſes ; 
Leid accord. by aſſignee he thall recover the rent; for the Court will intend I. Se, 
108 the action brought upon the reddendum, which is a covenant in Was we 
law, and runs with the reverſion at common law before the ſta— v. Nor 
tute of 32 H. 8. and paſſes by the grant of the reverſion, to that 
the leſſor cannot releaſe this after the aſſignment. 2 Lev. 20b. ee 
: = i er, and a; 
Mich. 29 Car. 2. Harper v. Burgh. | Ana. B. R 
15. Aſlignee of a leſſee af/igns and keeps polſeſſton; in debt for | 
rent by lefior the aſſignee of leſſee pleads this afſignment ; the 22. / 
plaintiff replied fraud &c. and per three juſtices contra SCroges London 
D 366 J Ch. J. judgment for the plaintiff, viz. that fraud in ſuch a cal what ſh: 
may be averred. Vent. 329. 231. Trin. 30 Car. 2. B. R. decree h 
Knight v. Freeman. | if he can 
- 4 * 16. Leſſor brings debt againſt afſignee of the maicty of the land able. 2 
> Po 4 fer all the term fer a moiety of the rent reſerved upon the leaſe, and y. Rich 


the plaintiff. reſolved per tot. Cur. that the action well lies. 2 Jo. 104. Patch. 
30 Car. 2. B. K. Gammon v. Vernon. | 
17. The aſſignee of a leaſe rendering rent, having enjryed the (B. b: 1 
land i years, aſſions over. | he bill was to call him to an account 
fer the rent for ſuch time as he enjoyed the land; the defendant 
pleaded a judgment upon a demurrer at Jaw; and the plea was 


over- ruled; for though in ſtrictneſs of law there is no privity 0 1. Fx 
contract to charge the aſſignee, yet in equity he is moſt certain leſ 
chargeable for ſuch time as he received the profits. "The coun- With the er 
ci] alleged there were 20 precedents in the caſe; and the L. argaince 


Keeper ſaid, if there had not bern one he ſhould not have doubted which beir 
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Joubted 
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to have made a precedent in this. caſe, 
5 1685. Treackle v. Coke. 
8 ant on ale. le, excepting an eiitry with liberty t5 waſh 5 195. 
15 5 "hitch en, and a paſſage for that pur pale ; covenant lics agaii ot f 4 
the aſſignee for hindering the leilee of his pallage, by erecting of adjudged tor 


a partition. Show. 388. Paſch. 4 W. & M. Buſh v. Calis. the plan 1 
—— Car: 
Buſt. 
7 » 4 We DH 14th 
\ , Coles 0 6 adjudged for the plain iti8 T2 Mod. y =. S. 2 and per Cur. coven ant lics ag aut 


lefſec aud: Miznee too. 12 Mod. 24. 1 C. held accordingly. 


Vern. 1 158. 


19. Cvenant to buid a houſe upon land demiſed, before ſuch a 
day, and 7 keep it in repair, Was for leſſee and his aſſigns; and 
after the day covenant was brought againſt aſſignee for not re- 
pal irin 133 defendant pleads the houte was not biult before the day; 
and upon general demurrer, judic pro quer. It was agreed that 
this would not have bound aſſignee, being f for a new thing with- 
22 naming him. 12 Mod. 384. Paſch. 12 W. 3. Anon. 

Original! leſlee muſt be a party to a bill by leſſon agai 
cue for paving rent and performance of covenants ; but where 
an afl! ignee has folit his interci{t into a multitude of ſhares, the 
ſrarers need not be made parties. 2 Vern. 421. pl. 384. Paſch. 
1701. The City of London v. Richmond. 

21. A. leaſes to B. for years, B. covenants to repair, B. aſſigns 1 Salk. zog. 
to C. C. dies. D. adminiſters to C. and enters, and the pre- „ 2 
miſſes are out of repair; ; A. brings covenant againſt D. as af/ionee e, REP 
He, and not as adminiſtrator of afſionee z and adjudged that it for the 
was well brought. Carth. 519, Patch. i2 W. 3. B. R. Tilney Piaintit os 


countel at- 
v. Norris. tending on 
the other 
ſde.— I. Raym. Rep. 55 3. S. C. and ſays this was afterwards argued at the Ch. Iuſtice's Cham- 
ber, and after mature del beration the plain Litt had judgment. 1 Salk. 310. pl. 25. Trin. 9 
Ann, B. R, Buckley v. Pirk S. P. 


22. Aſſignee of a per/onal contra for liberty to bring water to Chan. Prec. 
London muſt pay the rent become due ſince his aſli; gnment, and 186. 2. 
accordingly. 
what ſhall grow due during his poſteſſion, but cane _ | not 
decree him to pay the rent during the continnance of the leaſe, for 
if he can get rid of it he may, and then he is no longer charge- 
able. 2 Vern. 421. pl. 384. Paſch: 1701. The City of London 
v. Richmond. | 


(B. b. 19) Aſſignee of Leſſor, and Aſſignee of C 357 J 
Letlee. Inter ſe. 


J. [,£550R aſſigned his reverſion, and b2/ore any reat arrear Poph. fr. 
leflee aſſigned over his term; leſſee ſhall not be charged pl. 5-Hum- 
with the rent after the aſſignment; for no privity is between the |, hs 3 3 
bargaince and leſſce but by reaſon of the privity of eſtate, 3 & 8. b. 
which being g gone the lelſee is not chargeable, but between leſſur 281509 ac. 


and 
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cord:ngly 


SC. 
Gouldſb. 


182. pl. 119 
Judged. 


Eſtate. 


and leſſee he ſhall not diſcharge himſe!f by aſſigning over the 
term. For the privity is by reaſon of the contract and reſerva- 


tion rather than by the occupation of the land, which by his own 


act he ſhall not diſcharge. But in this cafe the privity is deftroyed, 


Cro. E. 328. pl. 1. Irin. 36 Eliz, B. R. Humble v. Glover. 


Cro. E. 5:6. in pl. 11. S. C. cited by Gawly as ad. 


S. C. held accordingly. | 
S. C. 


adjudged. 


472. cites 


S. C. that 
the Court 
was divided. 
—Gouldſb. 
120. pl. 6 


S. C. held by three juſtices, contra Popham, that the action would not lie. 


cited Mo. 351. in pl. 472. as adjudged. S. C. cited Poph. 120. as 


2. Debt for rent againſt an executor: the cafe was, the pre- 


bendary of T. let land for years rendering rent, which was con— 
firmed by the dean and chapter; the executer aſſigus over his term, 
the prebend reſigns, and a new prebend made, who brings debt fir 
rent due after the aſſigument, it was adjudged that the action did 
not lie againſt him for the rent due after the aſſignment. Cro, 


E. 555. pl. 12. Paſch. 39 Eliz. B. R. Overton v. Syddal. 


Lev. 127. S. C. cited 


per Cur. that privity of contract does not go to the ſucceſſor any more than to the heir. 


Carth. 189, 
290. S. C. 
reſalved 
that the 
action was 
maintain- 


able. 


1 580 


Co. Litt. 
233. b. ad 
facm S. P. 


3. Aſſignee of a reverſion granted over his reverſion, and after 
brought covenant againſt aſſignee of the term for rent arrear be— 


fire the grant of the reverſion; and on demurrer tota curia held, that 


if at common law the aſſignee of a reverſion had granted it over, 
yet he might after have an action of debt for rent, though he could 
not diſtrain or have waſte, becauſe his power over the land was 
determined. It is true, where a man ſeiſed of a rent in fee grants 
it over, there he has no remedy for the arrears, becauſe the diſ- 
treſs, which was his only one, 1s gone by the aſſignment, but 
where rent is reſerved upon a leaſe for years it is otherwilc, be- 
cauſe debt lies on the contract, and here aſſignee ſhall have it as a 
fruit fallen from the reverſion. Jud' pro quer'. 12 Mod. 45. 
Mich. 5 W. & M. Midgleys v. Lovelace. 

4. The deviſee of a reverſion brought an action of covenant by 
arrearages of rent incurred after the death of a tefiator againſt the 
defendant who was aſſignee of a term, the defendant ples, that 
after the arrearages incurred, and before the action brought, that the 
plaintiff had aſjigned the reverſion &. To which the plaintiff de- 
murred, and it was adjudged for him, for the arrearages were a 
right veſted and attached in him before the aſſignment; the 
which he ſhall not loſe by the aſſignment. Skin. 367. pl. 13. 
Mich, 5 W. & M. in B. R. Anon. | 


(B. b. 20) Leſſor, Leſſee, and Under-Leſlce. 


Inter ſe. 


. IF leſſee for life leaſes for years, and after lee enters into the 


land and does waſte, and leſſor recovers in action of e 
| | again 


#1109 
excep 
ſee, be 
make 
term 
296. 
5 
prachn 
wards 
the wh, 
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20zinſt the leſſee for life, he ſhall avoid the leaſe for years made — The 


: h 
* before the waſte committed; but if leſſee for life makes leaſe e 
own for years, and after enters and makes feoffment n fee, the leflor neceſſity the 
royed, ſhall! not avoid the leaſe for years; ſo that a condition iu law by mr . " . 
force of a ſtatute which gives a recovery, is more ſtrong than a bed 


er. Rs . 2 | 2 
condition in law without a recovery, 8 Rep. 45. a. IIIll. 45 againft the 


as ad. Eliz. in a nota at the end of Whittingham's Caſe. ny for g 
| ife, wllic 


e in that caſe muſt bind the leſſee for years, or elſe by the act of the leſſee for life the leſſor thould be 
%.rred to recover locum vaſtatum, which the ſtatute gives, Co. Litt. 234. a, 
Sch 2. Leſſee for life makes a leaſe for Ying the ward 
1 2. eſſee for life makes a leaſe for years excepting the Woody un. 
term, erb and trees growing upon the land reſolved it is a good 
1 exception, though he has not any intereſt in them, but as leſ- 
us did ce, vecauſe he is chargeable in waſte, and to prevent that he may 
8 make the exception; but if the leiſee for years aſſigns over his 
| term with ſuch an exception, it is a void exception. Cro. |. 
| 296. pl. 2. Hill. 9 Jac. B. R. Bacon v. Gyrling. 
C. cited 3. Leſſee covenants that under-leſſee ſhall enjoy without zm- 
peachment of him, or any other occa/r5ned by his means Sc. after- 
fer wards the leſſor for non-payment of rent by the leſſce entered upon 
. the tuhole, and fo avoided the term of the under-Jeflee. Adjudged 


4 hab a breach of covenant, Bulſt. 182. Paſch, 10 Jac. B. R. Ste- | 
| Ry venſon v. Powell. 1 | | — — 
: 5 13 a 
als 4. A. leſſee for 20 years leaſed to B. for ſix months, who con- Jo. 224. 
A was tinued in peſſeſſion after the ſix months expired, end pulled dimwn 8. 9 
* a ; 3 cd ccorduigly. 
windows Sc. A. may bring either treſpaſs or caſe; but properly in * 


? 
_ this caſe it ſhould be action on the cafe, 79 recover as much as he 
t, but muy be damnified, becauſe he is ſubject to an acl on Of waſte. ro. 
e, be- 0. 187. pl. 7. Paſch. 6 Car. B. R. Weſt v. Treude, alias Tre- 
t as 4 fufis. 2 | | | 
d. 45. 5. If tenant for life grants a rent-charge, and after ſurrenders 
lis eſtate to the leſſor, albeit the eſtate charged be drowned, and 
ant by tine leftor is not in by him, yet he ſhall hold it charged. Co. Litt. 
iſt the 185. 
5, that | ©. A. leaſes to B. Leſſee leaſes to C.—C. leaſes ts D.—D. is 
ts under-tenant to B. Lev. 144. Mich. 16 Car. 2. Burman v. 
ff de- Aſlon. | - 
en 7. A. leaſes for years to B.— B. covenants to repair, B. makes Aﬀﬀi-nee of 
„ the an under-leaſe to C.—C. is in poſieffion. | tht is not liable to this * 1 
l. 13. MW event in law, nor bound by it in equity, unleſs B. be hie nt; week, is not 


but in this caſe there being aſſets, A. had a proper remedy againſt liable ar 
tne executors of B. at law, who were not made parties, nor la te the 
b ht N . diſ Tit d V x (0 VII Covenants 12 
rought before the Court; bill diſmiſſed. ern. 87. Mich. che leaſe, 


| 1082. Goddard V. Kcate. nor fhall ke 
eſſee. | be obliged 


in equity, Arg. Ch. Prec. 157. 


8. A. leaſes to B.—B. covenants to pay the rent, and to re- 
into the par. B. lets leaſes to 100 under-leſſees. The rent is behind, 
- waſte ad the premiſſes out of repair; the original leaſe is avoided for non- 


againſt 3 | | payment 
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payment of rent. On a bill by the under-leſſees to be relieved 
againſt the forfeiture ; per Cur. this Court cannot decree ap. 
zoument of the head landlzrd's rent, nor relieve the plaintiffs, but 
on the payment of all arrears, and repairing the premiſtes ; but 
having ſo done they may compel the reſt to contribute. 2 Vern, 
: 103. pl. 99. Trin. 1689. Webber v. Smith. 

1 9. Leſſee of a church leaſe grants an under-leaſe; he brings a 
s. C. © bill againſt under: leſſee to ſurrender his leaſe, to enable him ti re 
Netw, offering to make a new leaſe for the term to come. and 
under the ſame rent &c. per Cur. There being ns covenant in the 
under-leaſe to compel a ſurrender for renewal, the Court cannot 
compel him, and diſmiſſed the bill. 2 Vern. 383. pl. 350. Mich. 

1700. Colcheiter v. Arnet. 
10. Stat. 4 Geo. 2. tp. 28. / 6. In cate any leaſe ſhatl be furs 


rendered in order to be renewed, and a new leaſe executid by the chief 


landlord, the new leaſe fhall, with::it a ſurrenaer of the under-leaj:s, 
be as valid, as if all the under-legſes had been ſurrendered , and 
every perſon in whom any eftate for life, or years, ſhall be veſted ly 
virtue of juch new leaſe, hall be entitled to the rents and duti: 55 An 
have like remedy for recovery thereef, and the under-leſſees ſhall Hal 
and enjoy the tene ments, as if the original leaſes had been ket an 
ect; and the chief landigrd ſpall have the ſame remedy, by diſtreſs ur 
entry, for the rents and duties referved by juch new leaſe, VL far as 
the ſame exceed not the rents. and duties reſerved in the leaſe out if 


which ſuch under-leaſe was derived, as they would have had in cf} 


ſuch former leaſe had been continued, or the under-leaſes had bee 
renewed under ſuch new leaſe, | 


See the fat, 
of frauds &c. 
at tit. con- 
tract II 
and the 
notes there. 


(B. b. 21) Leaſe for Vears by Parol. 


; A Promiſe and agreement to a/izn a term is within the act 
| as well as intereſts created de novo out of an cltate- 
Vent. 362. Hill. 33 & 34 Car. 2. B. R. Anon. 

2. It was ruled by Holt Ch. J. at Lent Aſſizes at Kingſton 
three years — 7 - - "1 wa FX 
40 com-. 1609. that ſuch /zaje fer three years of land, as will be good witi- 
mence in out deed within the 29 Car. 2. cap. 2. muſt be for three years ts le 
future, by computed from the time of the agreement, and not for three years to 
parol, 15 5 dy 79 7 - lins 

be computed from any day after. Ld. Raym. Rep. 736. Rawlins 


A leaſe for 


not warrant- 
ed by ths v. Turner. 
Gatuic of 


frauds and perjuries; per Holt Ch. J. 12 Mod, 619. Hill. 13 W. 3. Anon. 


3. Leaſe halend' de anno in annum & ſicultra quamdiu ambabus part:- 
busplacuerit,to commence fromlady-day 1703, rendering an annual- 
rent, payable quarterly; the leſſee entered and died the 17th of De- 
cember 1706, and the rent for a year and a halt, ending at Chrilt- 


mas before, was arrear, for which the leſſor entered and diftraincd, 
to 
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this the plaintiff demurred. Per Cur. the third year is not in the 
nature of a diſtin& intereſt; therefore the leſſor may diſtrain the third 
year for the rent of the ſecond, and ſuch executory contract is 
not void by the ſtatute ot frauds, becauſe there is no term for 
above two years ſubſiſting at the ſame time, and there can be 19 


fraud to a purchaſer ; for the utmoſt intereſt that can be to bind | 37 } 


him can be only one year. Holt's Rep. 417, 418. pl. 9. Hill. 
Ann. Legg v. Strudwick. 


(C. b) Torfeiture. 
Of what Eſtate Forfeiture may be. 


right heirs of leſſee, and he makes a jeoffinent, this is a for- mainderin 
7 . n 0 : es Beet » tail may en- 

: > . 4 7 — i E len 
teiture of his eſtate for life. 42 E. 3. 18. * 5o E. 3. 4] ter 
nation tohis 
difinheritance, Br. Waſte, pl. 8 S. P. by Popham Ch. J. Poph. 84. Cites +1 . 
But 17 copyhold tor lite ſurrenders to the uſe of another in tee it is no forfeiture; for it paſtes 
y ſurrender. tothe lord, and not by livery, 4 Rep 23. a. pl. 4 Palch. 35 Eliz. B. R. Bullock v. 
Jidley.,— —So it copy holder ſuffers a recovery as tenant in fee. Mod. 199. pl. 31. Palch. 27 Car. 


- | HE B. Bird V. Kirk. See tit. Cop) hold. 


Ci. | ESSEE for life, remainder in tail, remainder in fee to the An! re- 


2. If tenant in tail after p:ſfebility alien in fee, or for another's * Br. Entre 
life, this is a forfeiture, becauſe he has in effect but for life. * 39 Cong. pl. 
5 | N 49. cite 
E. 3. 16. 3H. 6. 52. 4 10 H. 6. I. b 2. 11 II. 4. 3 N 


15. Littleton 7. b. § 29 All. 64. admitted 32 Ail. 9. admitted by Br. Fortei- 


iſſue Ail. 24. adjudged by admittance. ture, pl. 
2 7 Wh 7 ] 21. Cites 

S. C.— 
2 Le. 60. in pl. 89. cites S. C. but not S. P.— t Fitzh. Ayde, 67. cites S. C. Zr. for- 
teiture de terres, pl. 88. cites S. C.———Br. Waſte, pl. 43. cites S. C.———Þr. Entre Conge- 


able, pl. 12. cites S. C. & S. P. but contrary of the iſſue oi tenant iu tail. 
7 Fitzh. Aſſize, 292. cites S. C. | 


3. Land is given to two, and to the heirs of one, and ceffuy que 

die aliens in fee, the other may enter for a forfeiture, and that 
though they are jointcnants, nevertheleſs it appears elſewherc 
that he ſhall not have an action uf watte againit him who has 
not but for life; for their intereſts commenced together, Br. 
Entre Cong. pl. 113. cites 16. Aff. 11. | 

4. Tf ceſtuy que uſe in tail makes a feoffment in fee, this ſhall 
bind him during his life and his feoffees by the tat. of uſes 1 R. 

3.and after his death the heir or feoffee may enter, and fo it is only 
a grant of his eſtate ; and fo if ce/tuy que uſe for life makes a feoff- 
ment it is good for his life, and is no torfeiture, for a 2½ cannot 
be forfeited, but a thing in poſſeſſion or ſe:/7n only, and not a uſe. 
Br, Feoffment &c. pl. 22. cites 4 H. 7. 18. RA 

58. A particular eſtate of any thing that lies in grant cannot be But it te- | 
forteited by any grant in fee by deed, as if tenant for life or years de ie 


or years of 


of an advowſon, rent, common, or of a reverſion, or remainder laude, the 
| | | of 
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eeverſon or of land by deed, grant the ſame in fee, this is no forfeiture of their 
eſtates; for that nothing paſſes thereby but that which lawfully 


re mainder 
being in the 4 ; 
King, may paſs, Co. Litt. 251. b. 


makes 2 


feottment in fee, this is a forfeiture, and yet no reverſion or remainder is deveſted out of the Rinę; 
and the reaſon is, becauſe of the folcmaity of the teoitment by livery tendiag to the King's diihciie 


fon. Co. Litt. 25 1. b. 


6. If a tenant for life makes a leaſe for life, or a gift in tail, er 2 

feaſfinent in fee upon condition and enters for the condition broke, yetthe 

D 371 J forieiture remains; / it is of tenant in tail apres poſſubility, tenant 
by the curtc/y, tenant in dower, or of him that has an eftate 10 hin; 

and his heirs, during the life of J. S. &c. And jo of tenant for years, 

tenant by fatute merchant, ſtatute /taple, ar elegir, Co. Litt. 


252. a. 
And fee ibid 


abundance 
ol caſes cite 
out of the 

forfeitures, , 
nee but if he in by matter of record do any thing which ſounds to the 
diſinheriting of him in the reverſion, although in truth it does not 
touch the inheritance, yet it is a forfeiture ; Arg. 2 Le. 60. pl. 
89. Paſch. 31 Eliz. In the Exchequer, in Sir William Pel- 
ham's Caſe cites 39. E. 3. 16. 


8. A. tenant fer life, the remainder to B. in fee. A. mates alias 


for years to F. S. who entered afterwards A. granted the rever/11 
15 IV. R. habendum tenementa preditta frem Mich. next for lf: 1 
A. and F. S. attorns. . R. enters and makes a leaſe at will to 
J. N. A. levied a fine come ceo &c. B. entered. Reſolved, that 
if the fine had been levied to W. R. who was a diſſeiſor, B. 


might enter for the forfeiture, and that ſo he might upon J. N. 


the tenant at will, for that the fine levied to him was a forfeiture, 


Mo. 423. pl. 591: Paſch. 37 Eliz. B. B. Buckler v. Hervey. 


2 Jo. 67. 9. Tenant for . fe, remainder. for life; a fine from the firtt to 
3 e the ſecond is a forfeiture of both their eſtates. 2 Lev. 202. Trin. 
thought the 29 Car. 2. B. R. Smith v. Abell, 

acceptance 


of the fine is a forfeiture of remainder, but adds a quære, if any judgment was given. ——Freerr, 
Rep. 434- pl. 587. S. C. Curia adviſare vult.—3 Keb. 637. pl. 14 5. C. adjornatur, — Ib. 
733. pl. 23. S. C. & S. P. admitted. 


Carth. 350. 10. The king's tenant at will may forfeit, for it may be the 
4 5 - king's will not to determine the eſtate till a forfeiture ; he will firit 
Holt Ch. J. inform himſelf by inquiſition, on record, whether the party hath wel 


that the behaved himſelf or no, before he will determine his intereſt which 


sir. Savages; when there · is a c tion on record it is a for- 
not arbitra- : , THOR 
rily take feiture, though if he be an officer for life there muſt be ſcire la- 
notice of cias z per Holt Ch. J. 12 Mod. 79. Trin. 7 W. 3. in Cafe of the 
forfeitures King v. Kem 1 | 

of eſtate by * os | 

miſbehavi- 


our, but by way of inquiſition on which the miſbehaviour is found and returned, 


(D. b) 


7. By matter in fact, a particular tenant may commit a forfei- 
19-Pa2e F. ture, as well as by matter of record; by matter in fact he cannt 
4 commit a forfeiture, if the reverſion be not thereby pulled out of hum 

in ihe reverſion, as if leſſee for 10 years makes a leaſe for 1000 ger 
rid dooks to the ſame is no foriciture, for by that the reverſion is not touched, 
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(D. b) Eſtate for Life or Vears. See tit. Ba- 


ron and 


Feme and 
Forfeiture. What Perſon a commit Forfeiture, „ 3 


[ Baron and Fenie.] 


CT. IF baron and feme tenants for life make feoffment, this is a 
forfeiture during the coverture. 45 E. 3. 21. b. 18. E. 3. 


(2. So it ſhall be a forfeiture during the coverture where 
the baron is ſciſed in right of his wife, and the baron and teme 
make a feoffment,] 

[3. So if baron and feme tenants for life are, and the baron J 372 J 
alone makes fesffment, this is a forfeiture during the coverture. 
29 All. 43. 43 Af. 17 adjudy red, 45 adjudged. 1 

[4. But in thoſe caſes it ſhall not be any forteiture azain/? the 
forme after the death of the baron. 45 K. 3.21. b. 29 All. 43. ad- 
judged, 43 Aſſ. 17. 8 Rep. 44. b. /Yhittingham's Cue. } 

[5. But if baron polleſſod of a term in the right of the wife 
farfeits the x term, this fhail bind the wife, becauſe he mi. ght diſ- “ Fol. 8:2. 


pole of the term at his pleaſure, * 7 H. 6. 2. b. + 9 H. 6. 52.} 5 
| : feiture, pl. 

Eg. cites S. C. & S. P. for it is only a chattel. + Br. Forfeiture, pl. 76. cites S. C. but that is 
where the baron is ſeifed of land in right of the wiſe, and difelaims in avowry, or claims fee in quid 
Juris clamat an4 dies, the land thall be loſt by the dilclaimer cf the baron. Br, Charge, p!. 1 

kiten 8. C. % P. as to a term. e 


5. If baron and feme, leſſees for fo in right of the ſeme, accept 
a fine come ces &c. of a ſtrange er, this tha not be any forteiture 
againſt the feme after the death of the baron, becauſe ſhe was not 


: examined upon this fine. D. 3 & 4. VI. 148. 89. [pl. 79. l 


If a man has @ rever/z2n in right of bis wife, and aliens it 
by find, and the tenant attorns, and the Haren dies, the feme may 
enter for the forfeiture by reaſon of the attornment, where the 
ieme was not party to the fine. Br. Forteiture de terres, pl. 
117. cites & Jy. and Fitzh. Aſſize 166. 
8. If baron alone grants the rever/ion of his fame, and the tenant 
attyrns, and the "A 4 g, the feme m: ay enter; quære inde; 
for ſuch grant is no diſcontinuance, and therefore it ſeems that it 
is no forfeiture. Br. Forfeiture de terres, pl. 100. cites 27 E. 
3.27. 
9. If feme, tenant for life, takes baron, who aliens in fee, and S. P. And 
7 in the reverſion enters, and the baron dies, the ſeme ſhall re- res 1 
cover the land. Br. Baron and Feme, pl. 86. cites 29 All. 43. g's: 2 


5 3 hands of the 
King, and by cui in vita if it be in the hand of him in reverſion, Br. forfeiture de terres, pl. 35, 
eteeS. C. 
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Eſtate, 


10. Lands were given to R. and F. his feme, aud ts the heir: of 


R. and R. and J. have iſſue, C. and C. takes ts baron D. and after 


J. gives the and to C. and D. her baron 77 tail, the remainder to 
the heirs of D. and held a forteiture of the eſtate of J. by the beſt 
opinion, and that the feme ſhail be adjudged in her belt eſtate in 
fee, and yet ſhe died, and the baron ſurvived her, therefore it ſeems 
no forfeiture by reaſon that the baron 1s joint with her, and fhe 


cannot make claim againſt her baron in the lite of the baron. 


Br. Forfeiture de terres, pl. 22. cites 39 E. 3. 29. 

11. If land be given % J. and B. and C. his wife, and to the 
heirs of the tony of B. and C. and after the dener releaſes to A. and 
B. and C. in fe: ; in ſuch caſe, if B. dies leaving iſſue, and A. aliens 
in fee, there C. may enter. Br. Entre Cong. pl. 87. cites 45 
. | | | 

12. If the Laren be ſeijed in jure uxerts, and diſclaims in aviury, 
or claims fre in quid juris clamat and dies, yet the land ſhall be 
loſt by diſclaimer of the baron; per Marten, ad quod non fuit 
reſpoulum. Br. Forfeiture de terre, pl. 76. citcs 9 II. 6. 52. 

13. If me ferarnt for afe takes baron, and are mpteaded, and 
pray aide anger, aud the baren dies, he in the reverſion can- 
not enter; fur this is the act of the baron. Br. Baron and Feme, 
pl. 86. cites 15 E. 4. 29. 

14. Termor tor 1000 years makes feoffment, and letter of at- 
torney to make /zvery ; attorney makes livery, the /r being pre- 
ſent on the land, and not contradicting it, this is a forfeiture. 
D. 362. b. 20. and in Marg. cites Paſch. 35 Eliz. B. R. | 

15. Baron and feme, tenants for life, make a leafe for years, 
being ſo out of peſſeſſian levy a fire come ceo &c. it is forfeiture. 
Mo. 424. pl. 501. Paſch. 37 Eliz. C. B. Buckler y. Harvy. 

16. Fenant by Aatute may forfeit by making 2 teoftment ; 
per Ventris J. 2 Vent. 328. cites Nio. 603. [pl. 83 :. Trin. 42 


Ejiz. in Canc. Burgh's Cafe, ] 


Forfeiture. 


(E. b) Leaſe for Life or Years, 
By Matter of Record. 


EY. IT a man leaſes at will, and after grants a rent-charge in fet 

to another, this is not any determination of the will; ad- 
mitted. 11 H. 6. 28. 33. But quwre. for what remedy ſhall the 
orantee have for the rent, for he ſha!l not diſtrain the beaſts of 


OS * . - 
the lefſce if the leaſe continues, becauſe he comes paramount to 


the charge.] 5 
2. If tenant for life be impleaded by writ of right, and joins the 
miſe, he in reverſion may enter; per Hales ; quod non negatur. 


Br. Forfeiture de terres, pl. 77. cites 9 H. 5. 14. 


3. Leſſee fer years in action of debt againſt him for rent re- 
ſerved, claimed fee by bargain and fale of his leſſor; the oy 
| traveric 
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| traverſed the bargain and ſale, yet it is a forfeiture by the very Caſe, S. C. 


. . 8 F DN ETTR ETSY 
claim which cannot be ſaved by matter ſubſequent. 3 Le. 169. ee. 9 
pl. 220. Mich. 29 Eliz. C. B. Dixſcy v. Spenſer. ——Godb. 

105. pl. 


124. Anon. ſeems to be S. C. and by Walmſley and Fenner, where he claims in ſee generally, and 
it is found agaiuſt him, there perhaps he. ſhall forfeit his eſtate; but where he ſhews a ſpecial con- 
vo yance which reſts doubiful in law, it is no reaſon that his eſtate thereby ſhould be forfeited, though 
it be found againtt him. But Rodes cited 6 R. 2. Quid juris clamat 20, vere the tenant claimed by 
Tpecial conveyance, and yet it was a forfeiture ; but in the principal caſe he and Windham agreed 
clearly that it was no torfeiture. In debt againſt leflee for years for rent the detendant claimed 

| fee in the land, whereas he had no fer; reſolved to be a ferſeiture. 4 Le. 3. pl. 12. Paſch. 30 
Kliz, Brackhouſe's Caſe. 


(F. b) Eſtate for Life or Years 
Forfeiture. | 
What ſhall be Forfeiture by Matter of Record. 


Pi. IF leſſee for liſe in a quid juris clamat attorns to the grant by But not 
. * . . Lug 1, 29 0 7 
fine of one who had nothing in the reverſion, this 1s a 5 od J 
. * . } JHATIRYN 
forfeiture, for he by this acknowledges the reverſion in a ſtranger. H Gm:; 


* 27 1 I 77.4 per Ander- 

5 ſon. Ow. 
147. Holt v. Liſter..——Cro. E. 757. S. C. agreed per tot. Cur.—2 And. 30. in pl. 19. S. P. 
* Fitzh, Quid juris clamat, pl. 34. cites S. C. S. C. cited by Manwood 2 Le. 66. 


[2. If leſſee for life be, the reverſion over jointly to baron and L 374 3 
ſeme, and the baren alone aliens the reverſion by fine, and the Fitth. | 
conuſee brings guid juris clamat, and the 15 attorns to the grant, ls 
this is a forferture to the ſeme, and ſhe ſhall have advantage of it ;, co 
after the death of her baron, becauſe the leflee by the attornment S. C 
has acknowledged the reverſion in a ſtranger. 27 E. 3. 77.] 

[3. If tenant for life f an advothen in groſs levies a fine come Jo. 33% 
ces Sc. of it, this is a forfeiture though it does not deveſt the 35 = oy 
reverſion. Trin. 13 Car. B. R. between Spring and Sir Jul us agreed and 
Cz/ar, Maſter of the Rolls, adjudged per Cur. without doubt, cited 15 E. 

) e e ) 


and would not ſuffer it to be argued in a writ of error upon a l 6 oy 
4,» 3* 


| judgment in bank in a quare impedit. } A 


or 117. 


31 E. 3. Grants 6. [60] and Co. Litt. 251. [Lb.] 


4. Lefſte far life of a rent grants it in fee by a fine ; Walmſley 
. cited a judgment that it was no forfeiture, and Glanvil vouched 
31 E. 3. Grant 60. to the contrary, and 15 E. 4. 9. by Little- 
ton. It leſſee for life of a rent grants it by fine in fee, it is a for- 
feiture by reaſon of the eſtoppeh, otherwiſe if it were by deed, Ow. 

147. Cites 1 H, 7. 12. 5 5 | | 
5. Tenant for life of another bargained and fold his lands to A. Ie. 254- 
and his heirs by deed indented and inro!l:d, and afterwards levied a fm 
fine to the bargainee ſur conuſance come ceo & e. Per tot. Cur. this is a held to be 

Ee2 forfeiture 


374 Eeſtate. 


a forfcitere forfeiture of his eſtate; for when the bargainee, being now te 


2 ttedby 7 7 > . T8 
Emi, nantfor life of another, accepts ſuch fine of a ſtranger, he admits 
z-e an not the fee in him by matter of record; but there it is of a fine 
by the bur- ſur releaſe. 4 Le. 217. pl. 350. Trin. 19 Eliz. B. R. Anon. 

E- no, D i : 
at the time of the fine had nothing to forteit, 


6. If a fronger brings waſte againſt tenant for life, and he plead; 
2 waſte fait; or if tenant for life prays in aid of a Pranger, theſe 
are forfeitutts ; per Anderfon. Cro. E. 451. pl. 18. Mich. 37 
& 38 Eliz. C. B. in Cafe of Buckler v. Harvey. 

Mo. 423. 7. Tenant for life makes leaſe for years, and after grants land 
S. C.— her 14” ear f 
| to another, habend” after the leafe for years determined, during 
P - the life of leſſor; ne enters on the land, ouſts leſſee for years, and 
RP diſſerſes the tenant of the freehold; after which leſſor for life levies 4 
fine with prociamation of this land to the diflleifor, reverſioner in 
fee may enter for a forfeiture, 2 And. 29. pl. 19. Mich. 28 & 
29 Eliz. Buckley v. Hardy. 
J. 5. fuſter- _ 8, A. leſſee for life bargains and je!ls the land to J. S. and hi- 
en heirs, and after he juffers a common recovery to the uſe of the bar- 
very in gainor, and the queſtion was, if the recovery was a forfeiture ! 
BOSD 4.is And upon argument of Manwood Gent and Clark, it was ad- 
1 the re. Judged a forfeiture, Mo. 271. pl. 423. Mich. 30 & 31 Eliz, 
corerrexe. Page v. Griffith. | | 
cuted, and 3 
all this was before the ſtatute 14 Eliz. and adjodged a ferfeiture. 2 Le. 60 to 66. Sir Wm. Pel- 
ham's Cafe. This bargain and ſale was by deed indented and inrolled, and Clerk J. held, that 
when tenant for life bargains and ſells his land by deed inrolled, although no fee paſſeth, yet it 13 a 
forfeiture, and that by reaſon of the inrollment, which is matter of record. But by Manwood Ch. 
B. as to what my brother Clerk hath ſaid, that the bargain and ſale inthis cafe is not any forfeiture, 
but when the bargain and ſale is inrolled then it is a forfeirure, I am not of ſuch opinion; for al- 
though that the inrollment be of record, yet the deed is not of record; for againſt a deed inrolled a 
man may plead infancy, although none can plead non eſt faftum, Alſo he held that altho.zþ 
by the bargain aud ſale, and the inrollment of it, the bargainee had not a fee, for by ſuch act the 
reverhon is not removed, yet by the recovery and the execution of it, the bargsinee hath gained 2 
fee out of tne leflor ; for the recovery is to the uſe of the bargainee againſt whom it was had. 2 Le. 
E4, 65. in Sir Wm. Pelham's Caſe. 4 Le. 123. pl. 251. S. C. in totilem verbis. 


L 375 J 9. Tenant for life, remainder fir life; he in remainder for life 
© reciting that he had the eftate in fee, levied a fine ſur cognizance ue 
droit come ceo, as if he had a fee- ſimple; the conuſee brought 2 
guid juris clamat againſt the tenant for life, who not appearing, 
he was adjudged to attorn to the conuſee; all the Court agreed, 
that by this attornment the tenant for life had not forfeited his 
eſtate, becauſe it was by campulſion of the Court, and Walmſley 
and Kinſmill held, that the remainder for life had not forfeited 
his eſtate by Jevying the fine, becauſe it was no diſcontinuance, 
for nothing paſſed but what he might lawfully paſs ; but the Ch. 
J. and Glanvill were of a contrary opinion as to this point, for 
that the forfeiture is not only where there is a diſcontinuance, 
but where the party doth any af in a Court of record whereby his 
will may appear to diſinherit him in reverſion, Cro. E. 75). pl. 
25. Paſch. 42 Eliz. C. B. Holt v. Lyſter. 


yo : = 10. In the caſe above it was much diſputed between Walmſley 
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and Glanvill, if leſſee fer life of a 7 n grants this 7 7277 fee by fin”, if holds thr 


this be a forfeiture; and Walmlley vouched a judgment that ic . oY 
was no forfeiture; and Glanvi'l vouched 31 Ed. 3. Grant. 65. reg: or com- 
to the contrary; and 15 . 4. 9. by Littlet- Jon it letlce for Ne mon, or any 
of a rent grants this by fine in fee, it is a forfeiture, by reaſon of 9 
the eſloppel; otherwiſe if it were by deed. Ow. 147. Patch. grant, is « 


40 Eliz. C. B. in Caſe of Holt v. Liber cites 1 . 12. pa 

and in 
Marg. cite; 
ſ1me cafes as are here cited h y Glanvill ; nd ſo notes a diverlity between a grant > by fine which 13 @ 
cord, aud a grant by deed in pais. 


11. There is a difſerence between a deputy and an affignee ; for an 
aſſignee can forfeit but his own eſtate, but a deputy ſhall forfeit 
the "eſtate of his maſter; and therefore if a ſteward grants his 
ce for life where he has the office in fee, the grantee ſhall ſor- 
teit no more than his eſtate for life; Arg. 4 Le. 244. pl. 397. 
Paſch. 8 Jac. C. B. in Caſe of E. of Rutland v. Spencer. 

12. Common recovery by tenant for life though reverſed 1 is a for- 
feiture; per tot. Cur. Sid. go. pl. 10. Mich. 14 Tar. 2, Le- 
{trange v. I emple. 

13. Forfeiture of a particular late is either by matter in pais 
or 1 a forfeiture in pats 1s of things that le in livery when 
a re _ ate pajſes than the tenant can lawfully make, w hereby 
the reverſion or remainder is deveſted. If tenant for life and re- 
mainder-man for life join in a teoitment, both their eſtates are 
forfeited. If remainder-man for life diſleiſes tenant for life, and 
makes a feoffment, this forfeits the right of his remainder. If 
King's tenant for life or years makes a feof ment, the ſolemnity 
of the livery, tending to the King's diſheriſon, is a forteiture, 
though the King's eftate cannot be deveiled ; but no grant by 
deed can forfeit things lying in grant. Hawk, Ca. Litt. 3354 

14. Forfeiture by record it by alienatiee, as fine and recovery, 
whether it deveſts the reverſion or remainder, as in caſe of things 
lying in livery, or deveſts them not, as in cate of things lying in 
grant; but a deed inr!lcd cauſes no forfeiture, becauſe the deed 
itſelf which makes the conveyance 15 mercly matter in pais, 
though it be afterwards recorded. Hawk. Co. Litt. 336. 

15. 2dly, By claim either expreſs, as when tenant for life claims 
fee in Court of rec 2rd, or leſſee for years Urings alſile ; 0 implied, as 
when tenant for life eius the miſe on the mere right, or leſſee for 
years loſes in a præcipe, and brings error for error in a proceſs ; 
for a writ of error to reverſe a recovery of a freehold lies for the 
tenant of the frechald only, and therefore it is a forteiture for leſſae 
for years to bring it ; fo that where letice for years is ſummoned 376 J 
and loſes by default, he has no remedy; but if he were ſummoned 
and did appear, he might have pleaded in abatement, that no te- 
nant of a freehold was named in the writ; it he were not ſum— 
moned, I ſuppoſe that he might have an action grounded on the 
deceipt. Hawk. Co. Litt. 30. 

10. 3dly, By affirming the "oy fron or remainder to be in a 

Ee 3 1 auger 


376 Elklate. 


ſtranger, as praying in aid of, or attorning to the grant of, 2 
ſtranger, (but the tenant ſhall not forfeit his eftate by attorning 
in pals) or by confeſling the action in a caſu provito brought by 
a ſtranger, or by plœading covenouſly to the diſheriſon of him in 
reverſion or remainder, or by pleading nul waſt lait, in an action 
of waſte done by a ſtranger, or by accepting © fe of a ſtranger ſur 


E conuſance de droit come Ceo que il ad de fon done, Hawk. Co. 
5 6. | 4 
8 27. Every particular tenant may ffit, whether for life or L 
a vears, or by execution, as tenai by ſtatute-merchani &c. and 
£8 tenant in tail apres &c. ind letice to him and his heirs for life | 
: of J. S. If tenant for lite make a leaſe for B.'s life, or on condi- y 
4 tion, and B. dies, or the condition be broken, yet the forfeiture wn 
4 remains. Hawk. Co. Litt. 337 50 
5 S. C. cited 18. A wilful forfeiture by ring a recovery, in point of law þ 
18 hey — by tenant for life, was relie ved in equity on the joot of an agree— 1 
3 j if ment precedent to the recovery by the anceſtor, ſince dead, to make Co. 
{3 the tenant for life tenant in tail. Chan. Caſes 49. Paſch. 16 
4 Car. 2. Goodrick v. Brovrn. | 
* 2 Lev. 19. A. tenant for life, remaincer to B. for life, remainder to C. tan 
14 1 in fee. P. accepts a fine fur conuſance de droit come cco &c, ane 
4 S. C. the from A. aud a ſtranger, this was thought by the Court to be 
* Court with- a forfeiture of both their eſtates. 2 Jo. 65, Hill. 28 Car. 2. cogr, 
. B. R. Smith v. Abell. | | rich 
1 ont held torfe 
. If a ;ortel- : Mair 
34 tore of both tkeir eſtates ; of the one by the gift, and of te the: dy acceptance of ſuch eſtate.— conu 
. Frecm. Rep. 434. pl. 387. S. C. djornatur. | = 
| ' Ano: 
7 (F. b. 2) Forfeiture by one, where it ſhall be a For- - 
Y feiture by another. T1 
I'S whe, 
'Y 1. A Gave lands in tail to B. upon candition, that B. or any that 
44 * of his heirs alien, or diſcontinue &c, the land, or any alon 
1 part of it, that then A. do re-enter. B. hath ſue two daughter: reve! 
8 and dies. Ore of the two daughters levies a fine fur conufance de ther. 
5 droit come ceo to her ſiſter. It was infiited, that conditions IE 
. which go in defeating of eſtates thall be taken ſhortly, and here 5 7 
both the filters are one heir, and therefore the diſcontinuance by 9 
the one, is not the act of the other. But per Clench J. the 
words are, (ar any of his heir: } therefore it is a forfeiture, quod 5 
tuit conceſſum per tot. Cur. and judgment was given ACCorc- this 
ingly, Le. 292. pl. 400. Mich. 26 & 27 Eliz. B. R. Anon, Cage. 
it is if } 
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(G. b) Leaſes for Life 
What ſhall be ſaid a Fork 


rfeiture of a Leaſe 


r Years, 


By Matter of Record. 


IF tenant for life affirms the land in at rangen in a Court of ©: 1 
record, it is a forfeiture. 13 H. 4. 13. b.] 2 
2. 7 for life accepts a fine ſur conuſance de droit come ceo, 8. P. b. 


: Hale Ch. . 
which he has Fc. this is a forfeiture ; for he has acknowledged 5 ws. 
15 


by eſtoppel that he has the fee from him. 1 H. 7. 12. b. 2 Rep. pl. x7. 
50. Buckler's Caſe. 9 Rep. 100. b. Marg. Podger's Caſe. NY : 6 
: 421. 4, 
dce D. 3 & 4 Ma. 148. 89.] | S. P. be- 
cauſe he 
admits the reverſion to be ia a ſtranger. Vent. 257. 258. per Cur. Paſch. 26 Car. 2. B. KR. 
Co. Litt. 2 52. a. 8, P. | 


3. But otherwiſe it is if he accepts a ſine ſur conuſans d de droit — 
tantum * with releaſe, ſor this enures for benefit of the reverſion, Fl. 85 
d is no eſtoppel. 1 H. 7. 12. b.] 3 
«ll PP * Tenant for 
lite may be 
cogriifee ina fine, by which the cogniſor does confeſs all Eis right which he has in the lands to be the 
right of the tenant for life, and releaſe and quit claim to him and his heirs, and not commit ay 
torteiture, for | thereby his tormer eſtate | is not 1 and it may enure t him in rcverfion or 18 
mainder. Weſt's Symb. S. 15. cites 1 H. 7. fol. Nor is it any et toppel, } hecaulic it is nt 
conuſance de droit come ceo que 11 a4 &c. and it may euute to tenant for life, and atter to him n 

reverſion. Br. Fines, Pl. 84. cites 1 H. 7. 12. and 22. 


Anne {ur release is no forfeiture; per Curiam. 4 Le. 217. pl. 350; Frig.- 19 Elis. 
Alon, : 


4. If tenant for life has aid g: anted cf him in reverſion, and aid-praver 
J. S. comes without proce tt and ja;s that he is the fone pure 1 of oa ftranger 


ic a for fe- 
em aid 1 15 prayed, and is ready to ſoin, d nom the 10 7 ſays, ture, be- 


that he is not the ſame perſon, upon w bich he is adjudged to anlwer cauſe there 
alone, this 1s a forfeiture if he be the fame perſon who has the by ke ac- 


R knowv!edges 
reverſion, becauſe he by this plea ſuppoſes this rever! hon in and- ee, 
ther. 21 E. 3· 14.4 to be iu a 

ranger; 
2 Rep. 55. b. ad finem, S. P. Cro. E. 57 pl., 23. 5. 
Co. Litt. 252. a. in principio, S. P. — Cro. E. 451. S. P. in pt. 
Br. Forſeiture &c. pl. $7. cites 4 H. 8. that he in reverſion. may enter. 


Arg. Le. 62. cites 39 E. 3. 16. 
dy Anderſon and Glanvill. 
18. 


5. In guid juris clamat, if leſſce for life or years claims fee, Br. qe 
this is a forfeiture. * 11 H. 4. 57. b. 2 Rep. 68. b. Toker's juris ela- 


* 0 5 mat, pl. 10. 
Caſe. 30 E. 3. 29. ] Cites S. C. 
IF 

it is if leſſee for years claims eſtate for life. D. 209. pl. 21. Marg. —Þy leſſee's for life + clai ming ſee, 


he has loſt the land by eſtoppel, and yet no judgment thall be given that the plaintiff recover che land ; 
for 10 land was in demand, nor ſhould he have Judgment of attornment, and yet the plain it? may 


enter, per Priſot, quod non negatur. Br. Eſtoppel, pl. 111. cites 24 II. 6. 28, 29. 34.—— 
2 And. 30. S. P. 


„ „ 


r Ettate. 


— is 2 ſo. S- it ſhall be, though he has colour to claim by. void con- 
Orilezture 

. Gillian to have fee. 6 N. 2. Pleſi, agton Quid Juris 3 20 
con dition he adjudged. 19 H. 6. 62. ] g 


cms an N 
eftate for life. D. 209. 21. cites Pleſington's Caſe. * Fitzh. Quid juris clamat 2e. cites S. C, 
[ 378 ] . C. cited Gou!dfb, 41. — . C. cited Codb. 105, in pl. 124. per Rhodes J. 
; 8. C. cited 2 And. 30. 


* 


Br. Quid 7. In guid juris elamat brought againſt one as tenant for life 
haha 3 of 101. rent, if defendant {ajs it it but 405. rent, if this be 
eites S. C. found againſt him, vet it is not any forfeiture. 45 F. 3.27.3] 

[8. In qurd juris clamat, if the defendant pleads a ſpecial mat- 
ter of attainder and for friturs of mim from whom the plamtiff claims, 
and a grant over by the King, and plaintiff ſhews a ſpecial rever- 
ſal of the attainder, upon which the parties demur, and this is 
adjudged againſt the defencant, yet this is not any forfeiture. 
29 L. 3. 258. 

o. In guid juris clamat, if the defendant be erroneouſly adjudg- 
ed ts attorn to a ſtranger who has nothing in the reverſion, and 
he docs it accordingly, this is not a forfeiture, becauſe it is the 
act of the Court. 29. E. 3. 25. b.] 

Tro. If tenant for 2 attarus to a grant by ne of a . in 


niortindi n. 17 47 
Co. Litt. [1 1. If a ranger be ho nothing has in the reverſion brings 4 


ae f waſie ag gainſt the leſlee if he pleads in bar No waſte "done, 
this is a forfeit: e, becauſe by this he affirms the reverſion } in 


78.8. P.— him. 18 E. 3. 54. 


In pl. 25. per Ander ſon and Glanvill. S. P. 


Tf præc e [12. If a man brin 5 frecipe in capite againſt 22 fer life, 
t and him in remainder 5 tail as jointenants /y the aſ/. nt and covin 
ef the bee with the demandant, and they precure anther to an- 
pant for ſwer for him in remainder 25 jointenant, and after the mile joined 
Fears, and they make default, by which judgment final is given againſt 


he accepts 
dne renan. them; if he in remainder reverſes the judgment by writ = di 


ey and : ceit he ſhall have the land ; ; for the leſice has forfeited his eſtate. 
4 lcads, he 

forfeits his 17 E. 3. 60. b. 

Eitzte. 2 e 

Sad. 20. in pl: Jo; cites 29 F. 3. AT. 42. and 21 E. 3. f. —8. P. in a nota of the reporter. 
3 Rep. 4, b. and cites 5 All. 3. 14 E. 3. Reſceit 135. 22 Aſſ. 3 1. and 9 H. 5. 14. 

651 2 112. If a fir anger brings a writ of entry apninſ? lege for life, 
forfeiture of 3 

e ſuppoſing that he holds of his leaſe, and the leſſee confeſſes the 


tate to ad- action by which the {tranger recovers, this 1 is a forfeiture to the 


mit the re- leſſor. 5 All. 3. adju dged. 
verſion in a 
ſtranger by matter of. record. 


Br. Entre Cong. pl. 49- cites S. C.— hr. 1 de terre, 
p3. 29. cites S. C. Fitzh. Entre Congeable, pl. 42. cites S. C.— 


le. 6 pl. $9. cites 


> 
S C. 24/1470d. For his admitting the reverſion in a ſtranger is an alienation to the diſinheritance os 
the leſſor 8. C. cited i Rep, 13. b. 


14. In a real action anain/t leſſee for life, if he laſes by miſplea- 
[15. But 


der this is not any forfeiture. 18 E. 3. 28. b.] 


mary 
ance 
agre 


Eſtate. 


Fi 5. Butit plaintiff recover by render of the leſſè it is a for- 
feiture. 18 E. 3. 38. b.] | 
| [16. So if he recovers by nient dedire of the leſſee. 18 E. 2. 
28. b.] 5 | 
[17. Lo if he recovers by default of the leſſce. 18 E. 3. 1 Rep. 154 


1 
— 
wa 


b. in Sir 
28. 5. | 5 : 8 „. Wa. Pel- 
18. So if he recovers by mi/p/eader oi the leſſee if he pleads it ham's Cate. 
faintly. Contra. 18 E. 3- 28. b.] 5.6 cite 
2 Le. 61. 


[19. 4s if he pleads ts the inqueſt faintly in a ſcire facias, and 
loſes where he might have barred the demandant by a plea of nzent 
cmprize, this is forfeiture. 22 E. 3. 2. b. Curia. | 

20. In quid juris clamat the tenant ſaid, that the conuſor had no- | 379 J 
thing at the time of the conuſance, unleſs in right of A. his wife not - do _ b- 
named, and a good plea for if the tenant attorns to this grant, _ ee 
and the baron dies, the feme may enter for the forteiture ; for he «here of 
ought not to attorn upon other grant, and now the feme is the that year | 
inheritor of the reverſion. Br. quid juris clamat. pl. 24. cites _ 3 
27 E. 3. and in the addition of quid juris clamat in F. N. B. "mm 

21. in quid juris clamat agaim/? baron and feme who demanded 
the view of the land and were ouſted, by which they ſaid, that at 
the time of the fine levied they were ſeſſed in fes, and this is no plea 
without anſwering if they held for life or not; for this is only 
argument, by which he /aid, abjque hoc that they beld for term of 
life the day of the note levied, and a good plea, Per tot. Cur. quod 
nota, without ſhewing how they are ſciſed in fee, and per Littleton, 
it it be found that they had only for term of life they ſhall loſe the 
land, becauſe they claimed fee. Br. quid juris clamat, pl. 15. 

Cites 15 E. 4. 28. 5 

22. A. was tenant for life, the remainder to B. for life, the re- 
mainder to C. in fre. B. being in poſſeſſion levied a fine ſur conu- 
ſance de droit come ceo Ec. to a ſtranger. A. died. The whole Court 
agreed, that the remainder in fee is not touched by that fine, but 
B. having done as much he could for diſpoting of the fee- ſimple 
by the fine, the ſame amounts to a forfeiture. Le. 49. pl. 51. 

Mich, 28 & 29 Eliz. C. B. Braybrook's Caſe. 

23. If leſſee for years loſes in a pracipe, and will bring a writ of 
error for error in procels, this is a forfeiture, Co. Litt. 251. b. 

24. If a recovery be had by agreement and covie between the de- 1 Rep. 18. 
mandant and tenant for life, it is a forfeiture of the eſtate for life, and 3 2 ama 
he in the reverſion or remainder may enter for the forfeiture. 28 
Co. Litt. 362. a. 5 | | 

25. Soitis if the tenant for life ſuffers a common recovery at this 
day, it is a forfeiture of his eſtate, for a common recovery is a 
common conveyance or aſſurance whereot the law takes know- 
edge. Co. Litt. 362. a. | 


(H. b) 


379 Etate. 


; 51 ! 
— ä (H. b) Leaſes for Life or Years. 3 
Fol. 854. | : I 
What Act or Thing be a Forfeiture. 100. 
| 1 
2 8 . YT. forfeiture. * 40 E. 25. the l 
Na. T. IF leiſee jor life aliens in fee it is a forfeiture.“ 4 . 
oy pt. 2 Hl. 4. 20. b.) diſcc 
742. Cites | 1 Fort 
. | 
Co. Litt. 257. 2. b. ſays this mult be underftood of a feofiment, fine, or recovery, by conſent, 12 
. : trary 
Finh.Ife, C2. So if he aliens for the life of ant ber it is a forfeiture. 40 E. Entre 
eite ” | 13 
0 — 3. 5] leaſe j 
Co. Litt. 252. 2. S. . - 
| | 5 nor 1 
A. tenant C3. If'eff - or life of a rent gn it in foe it is no forfeiture, ing th 
for life for on / his eſtete paſſes. 48 E. 3. 3. b.] and F 
Alenea co G ; I4. 
R. habend' . 3 : DES 1 r 
to B. & heredibus fuis for the life of A. this is no forfeiture; for it is all but one limita 3 Fx which 
Forfeiture &c. pl. 87. cites 24 II. 8. . but Contrary 14 it be by fine bas bee the de: 
Er. Forteiture de terres &c. pl. S. cites 15 E. 4. 9. C5. Litt. 5. b. 8. P. ang e e 
1. ke n 4 „ record. ard grant be deed; which is a mutter en action 
diverſity between a grant dy fine. which is ma'ter of recorcy and Frant ' 8 8 ; 3 
Pais, and alſo between a mitter of reco d, as a hne &c. and 2 decd recorded as a deed inrolled; tor reddat, 
that works no forteitute, decauſe the deed is the original. 92. eit 
| 7 EE 83 15. 
0 15 - 0 
[ 380 ] (4. So if reverjaorer for life of land grants it in fee it is n fone, þ 
forfeiture ; { ittleton 137. 48 E. 3.23. b.) 5 "RR and flaw 
S. P. agrecd Fe: I He for liſe of aduEỹzpau aliens in ice it 18 no forfeiture, the ko 
per Curiam, becauſe this thing lies only in 2rant, and the eſtate determines 4 ander, 
but :f h * W 2 i . 
levies a death of the leſſee. 17 E. 3. 19. b. admitted. Contra. 43 k, the fem 
fre of it 3. 25» b. 18 E. 3 16.J | 20, per 
1! 35 2 10fe * 
ture. Jo. 391. : ; 16. I 
| — : tenant a' 
(6. If leſſee for life of a manor te which an advowſon 15 appr. en 
dant aliens an acre with the advowſon in fee, this is a for feiture d̃ary of | 
of the advowſon ; for the leſſor may preſent to it after entry inte 17. It 
the acre if not before. 18 E. 3. 44. admitted by iffue. } 4 aber for 
7. So if he had aliened all the manor with the adwmuſon the * e e, 
ſor might enter for a forfeiture, and ſhould have the advowlon. 8 
19 Hl. 6. 33. b. 18. If 


. . . 2 | , aft) tar 
8. If Jer diffeiſes his leſſee for life, and leaſes to anzther j# enter, bu 
li 1 who leaſes to the firſt liſſee for life, this is not any forfeitufe ſhall falſt 


for nothing paſſes by this leaſe ; for the firſt leſſce is remitted, - have this: 
ſo the livery void, and fo the ſecond leſſee has a reverſion for lite. verſion, ar 
18 E. 3. 48. admitted.) : - . the recove 
> Le. br. 9. If tenant for life pleads in the right without praying at EN the count) 
. dt in reverſion or iemainger, he in reverſion or remainder may en | cites 24 H 
be inte. for it is a forfeiture; per Seton. Br. Forfeiture de teres, pi 8 
rr ainder 20. cites 24 E. 3 68. | feiture, ani 
ond ater execution he is put te hi; action. Br, Entre Cong. pl. 26. 8. P. per Hall. TIS. cites 


C:122 9 11 3 17. 


10. 1 H es Lat. 252. 


Eſtate. 


10. If tenant for life attorns in quod juris clamat upon ci ber grant 
than of him in the reverſion, this is a forfeiture of his eſtate, and 
he in the reverſion may enter. Br. Forfeiture de terres, pl. 
100. cites 27 E. 3. 77. 

11. If tenant pur auter vie of land deviſable be, and he deviſes 
the land in fee by his teſtament and dies, this is no forfeiture nor 
diſcontinuance ; quod nota; for there is no livery of ſciſin. Br. 
Forfeiture de terres, pl. go. cites 33 E. 3. and Fitzh. Deviſe 21. 

12. If tenant in tail after poſſibility of iſſue pleads any thing con- 
trary to the right, he in remainder or reverſion may enter. Br. 
Entre Cong. pl. 40. cites 30 E. 3. 16. | 

13. If two are ſeiſed to them and to the hears of the one, and they 
leaſe for life to a ſtranger, this is no diſcontinuance nor forfeiture, 
nor new fee gained, becauſe he who had the fee joined in mak- 
ing the leaſe. Br, Forfeiture de terres, pl. 95, cites 2 H. 5. 7. 
and Fitzh, Waſte 54. | Ts 

14. In quid juris clamat againſt tenant for life, if he claims foe, 
which is found againſt him, this is a forfeiture of his eſtate, and 


the demandant may enter, and yet n land was in demand by this 


action, but only attornment. Ss upon diſclaimer in præcipe quod 


reddat, the demandant may enter. Br. Forfeiture de terres, pl. 


92. Cites 36 H. 6. 29. 

15. If a præcipe quod reddat be brought again the baron and 
feme, ſciſed in right of the feme for life of the feme, and the baron 
and feme pray aid of a ſtranger, and he enters into the aid, and after 
the baron dies the leſſor cannot enter for the forfeiture by the aid 
prayer, for it was the fact of the baron, which ſhall not prejudice 
the feme- covert. Br. Forfeiture de terres, pl. 19. cites 15 E. 4. 
29, per Chocke Juſtice. | 
--" 106. 3a „ in fee grants it over for life, and the 
tenant attorns, and the grantee grants it over in fee, and the tenant 
attorns, this is no forfeiture, for of this livery doth not lie; con- 
trary of land. Br. Forfeiture de Terre, pl. 96. 

17. If a man were enfeoffed of two acres, of one in fee and the 
other for life, and doth not ſhew in which acre he ſhall have fee 
Kc. and the feoffee doth enferffa ſtranger of one of them by metes 
and bounds, this is no forfeiture ; cauſa patet. Perk. S. 77. 

18. If tenant for life ſuffers a recovery, he in rever/ton cannot 
enter, but is put to his writ of entry ad terminum qui præteriit, and 
ſhall falſify the recovery in this, if he hath cauſe, for if he would 
have this ſure the tenant for life ought to pray in aid of him in re- 
verſion, and if he joins inaid, and both vouch over, then well upon 
the recovery had &c. as between CoRBETT AND CLIFFORD in 
the county of Bucks anno prædicto. Br. Entre Cong. pl. 115. 
cites 24 H. 8. | | 

19. But if tenant for life prays aid of a firanger, this is a for- 
feiture, and he in reverſion may enter. Br. Entre Cong. pl. 
115. cites 24 H. 8. : 


Co, Litt. 252. a, S. P. —Nexertheleſs if tenant for life youches a ſtranger, this is 


Br. Forfei- 
ture de ter- 
res, pl. 21. 


cites S. C. 


C 381 ] 


S. C. cited 
2 Le. 61. 


Br. Forfei- 

ture de 

terres, pl. 

87. cites 

S. C.—— 

no cauſe of 
entry 


2 Eſtate, 


entry dy kim in revertion, for it may be that he hath warranty of the ſtranger, Br. Enue Cong, 
Pl. 115. Cites 5 L. 4. 2. 


20. A leaſe was made upon condition that he ſhall not aſſign bis 


term during his life without the aſſent of his leſſor ; he deviſed it 
without aſſent and died; Brook and Hales Matter of the Rolls 


4 Le. . . 
. 
but ſtates it 


that the 

condii ia: held that it is a forteiture, for when the deviſee is in he ſhall be 
. faid in by the deviſor; contrary of aſſignment in law, as if one 
Zy wil/ y had it as executor, | he book ſays quære, becauſe no more was 


ergerwi/es, ſaid. Dy. 45. b. pl. 3. Mich. 31 H. 8. in the Court of Aug- 
and he 4e. mentations. Parry v. Herbert. 

844 De 

tame 16 Ot 

"execut5r3, who accepted it enly as exerntors, and not as devifees; held that the condition was 
broke, becaitſe he had done as much as in him lay to have it granted over; and mentions it as ad. 
zudged Hill. 19 Ell — 
H. 3. 45. Leifee for years on condition not to aſſign deviſed his term to his ſon and his wife, 
and made them executors. It was ſaid that had they not been executors the condition had been 
broke. D. 45. in Marg. pl. 3. cites 24 Eliz. Barton v. Herton. Ibid. Marg. cites 19 & 20 
Elz. B. R. Knight's Caſe, as was ruled that die deviſe was a breach of the condition. 


21. Tenant for life bargarned and fold his lands to A. and his 


heirs, and afterwards levicd a fine to A. this is forfeiture com- 


mitted by A and not by tenant for life, who at the time had 
nothing to forfeit. Le. 264. pl. 354. 19 Eliz. C. B. Anon. 


Dy. 362. b. 22. A termor for- Iooo years made a deed of feoffment by ded! cone 
_—_y ceſſi & fecffavi, and a letter of attorney to make livery, and after 
2 ” C! 7 . — — * . - , 

Paich. 33 The attorney delivered ſeiſin, the le//ar being preſent upon the land rut 


'5 5 A ' 
liz. B. K. cantradicting. Quære if the land paſſes by the feoffment, ſo that 
that this the leſſor may enter for a forfeiture, or that the term paſſes firſt 


Dos be. by words dedi & conceth terram, or before livery &c. as Wray 


weenRz AD thought prima facie ; but Dyer e contra; but by both the livery 
v. E*- by attorney is good enough, and the preſence of the leſſor upon 
XxX INGTOS, F 8 * . . 

the land is no impediment to the feofftment. D. 362. b. pl. 20. 


and ad- 


judged ac- Paſch. 20 Eliz. Anon. 


cord ingly. O g ; q 
viz. that the leſſee for years may make feoffment notwitaſtanding the preſence of the leſſor, and tha 


this is a terf-itur- of his leafe, for the lellee hath the poſleſſion and may diſpoſe ot it, but the letſor 
may enter tor a toriciture. ; 


23. If the defendant in an action of treſpaſs prays aid of 


frranger it is a forfeiture, and if it be counterpleaded yet it is a for. 
feiture ; per Anderſon Ch. J. Gouldſb. 41. in pl. 18. Mich. 
29 Eliz. in Dickſey's Caſe, 

f 382 ] 24 In writ of waſte the tenant claimed fee, and it was found 
againſt him that he had only an eftate for life, and yet it was no 
forfeiture. Godb. 105. pl. 124. Rhodes J. cited 33 E. z. 
Judgment 255. and Rhodes faid that the tenant ſhall not forfeit his 
eſtate in any action by clarming of the fee-ſimple, but in a guid jurts 
clamat. Walmſley and Fenner ſaid, that where he claims in fee 
generally, and it is found againſt him, there perhaps he {hall for- 
feit his eſtate ; but where he ſhes a ſpecial conveyance which refs 
doubtful in law, it is no reaſon that his eſtate ſhould be theredy 


forfeited, though it be found againſt him; but . 
5 © Ts 


2 Le. 67. pl. od. in C. B. S. C. in totidem verbis, but adds, See 31. 


[1, If 
the lan 
tn the ; 
Jaid 20% 
life of t 
val-at | 


aud Ale 


judged by 

cle. rly 2 U 
64. Hone 

Clauſe, an 
feoffor, ( 
—The uſe 
enlarge an 

B. Lane, 3 
teſers 2d 1 
b. R. Pri, 
ol tenant ti 
Br. Forfcit 


' his 
OM- 


had 


cen. 
ter 
119 
that 
firſt 
ray 
very 
pon 


ON 


J the 
leſſor 


Ene. 392 


6 R. 2. Quid juris clamat 20, where the tenant claimed by 
ſpecial conveyance, and yet it was a forfeiture. Godb. 105. 
pl. 124. Mich. 28 & 29 Eliz. C. B. | 

26. Tenant for life by the firſt limitation of the uſe on a feoff- 
ment with power referved to ma#e leaſes for three lives makes 
a leaſe for three lives by /zvery, it is a forteiture ; Arg. faid it was fo 
held. Mo. 514. in pl. 687. Mich. 37 & 38 Eliz. in Canc. 


Lord Buckhurſt's Caſe. 


27. If tenant for life or years of land, the reverfion or remain- 
der being in the King, makes a feoffonent in fee, this is a forfeiture, 
yet no reverſion or remainder is deveſted out of the King, and 
the reaſon is in reſpect of the ſolemnity of the feoffment by li- 
very tending to the King's diſheriſon. Co. Litt. 251. b. 

28. Truſt of a term limited to A. for life, and after to his eldeſt 
iſſue male; a feoffment by A. will not deſtroy this executory de- 
yiſe, and he in the reverſion ſhal! not have the term as forfeited: 

Pollex. 26. 1 May, 14 Car. 1. Cotton v. Heath. 

29. Leſſee for qq years levies a fine; this is a forfeiture. 2 Lev. Raym. 219. 
52, Trin. 24 Car. 2, B. R. admitted in the Caſe of Whaley v. —_— 1 
Tankard. 7 S. P. admit 

ted. Vent. 241. S. C. accordingly, 


30. Leſſee for 21 years makes a leaſe for a longer term, viz. 
for 3O years; this was admitted to be no forfeiture, becauſe it is 
only a contract between him and his leſſęee, which does notoperate on 
the intereſt of the leſſor to affect it with any prejudice. 1 Salk. 
187. pl. 5. Trin. 10 W. 3. C. B. in Caſe of Eaſtcourt v. Weeks. 


(. b) Eſtate for Life or Years. Forfeiture. 


LI. IF the baron ſeiſed of land in right of his feme for the life of Le. 125. 
the feme makes a charter of fc.;Z5ent, by which he grants - „ 
the land to another, to have and te h9d to him, his heirs and aH adjudęed 
is the only uſe and behasf of his jail wife during the life of the contra, by 
aid wife, this is not any forfeiture for the laſt words {during the 8 
life of the fem) ſhall guide all the precedent ſentence, ut res magis that it is © 
val-at quam pereat. H. 32 El. B. K. between Piers plaintiff, forteiture. 
aud Ateway and Home defendants, dubitatur. 


judged by all except Gawdy to be a forfeiture; and Wray ſaid that the juſtices of his houſe held it 
clearly a forteiture, and that the wards (tor liſe &c.) thall refer only to the uſe. do is Oven 
64. Hone v. Clark. S. C. It is a torteiture becauſe the habend” is abfolute, the uſe is another 
Clauſe, and though he limits the ule but for life, yet the law limits the remainder of the uſe to the 
feoffor. Godb. 141. Sir Ra. Egerton's Ca'e. (Nelſ. Ab. 911. pl. i. 6-0; lays to the feoftce. } 
—The uſe cannot abridge the eſtate, but that it is forfeited, but vet it ſeems the ule may | 28 ] 
enlarge an eſtate. Arg. Roll. Rep. 385. cites it as adjudged in the Cale of Piers v. Home. [ 393 

he words (during lite of the fcoffor) thall be but to.the uſe limited. C.ted per Tanfield Ch. 
B. Lane, 38. as adjudged in the Caſe of Goar v. Piers. The words (pro termino vita: of the wife) 
tefers ad ſolum uſum, and not to the eſtate and uſe. D. 169. Marg. pl. 22 cites Hill. 37 Eliz- 
B. R. Price e. Hone. If tenant for life aliens to B. habendum bi & hæredibus ſuis for the life 
ol tenant tor life; this is no forteiture ; for all of it is avthing more chan the limitation of the eſtate. 


Br, Ferſciture, pl. 87. cites 24 U. 8. | If 
2 2. 


383 : Efltate. 


Cro. J. 260. [. If leſſee for life levies a fine to B. far the life f the lefſee th 
8 3 C. the uſe of B. for his life, this is not any forfeiture ; for the * | 
granted by the fine is but for the life of the leſſee, and the limi- 


does not 
clearly ap- tation of a greater uſe. cannot be any forfeiture. Trin. 5 Jac, 


Fer. B. between Caſtle and Dod.] | 
C3. If A. leſſee for life leaſes to B. for the life of B. if A. ſo long 
live, this is a forfeiture, becauſe B. has an eſtate for his own lite, 


Trin. 5 Jac. B.] 
Hob. 273- [4. Baron ſeiſed land in right of his feme in tail, and of the re. 
2 tar Verſion pur auter vie in his gwn right; he and his feme levy a fine 
IA. Liſle. come ces Sc. and after the feme dies without 1//ue ; the levying of 
S. C. ſays, this fine is not any forfeiture, for it is more itrong [than] or at 
uns bo 1” leaſt all one with Predon's Caſe, for the law conſtrues, that every 


1 one paſs that which lawfully he may paſs. M. 7 Jac. B. adjudged 


cauſe the 
tenant for between Ld. Canrictard.) 

life gives not 

the fee alone, but gives only ſo much of the fee as he hath, and joins with another in giving a fee 
thit hath p wer to give a fee during his eſtate, without wrong to any, and therein differs trom Mich. 
15 K 17 Elz. Dyer 339. of tenant for life, remainder for lite joining in a feoffment in fee, aud 
from 41 E. 2. 21. of tenant for lite making feoiment in fee to him in the remainder in tail and bis 
wife. And if we need (as in BAE DoN's Cas E) to avoid diſcontinuance it was deviſed that the re. 
mainder in tail ſhould be taken to paſs firit, ſo here to avoid forfeiture, the remainder for life may 


be ſaid to paſs firſt. 


See (C. b) 5. If leſſee for life, remainder in tail, remainder in fee to the 
„ right heirs of the leſſee are, and the eee makes feeffment in fee, this is 
notes there. A forfeiture of his eſtate for life. 42 E. 3. 18. 50 K. 3. 4. 


—— Cô. If % ee for life makes a leaſe for years, and liſſee for years af- laren 4 
Fol. 856. terwards makes feoffment in fee, and after leſite for life releaſes all tound b 
his right to the fesffee, this is not any forfeiture of the eſtate for the Kin 

life, ſo that he in reverſton may enter for a forteiture, becauſe title of t 

the leſſee for life has not done any act to take away the reverſion jeme, an 

out of him that has the reverſion in fee, Mich. 13 Car. B, R. lerve in 

Per Cur. reſolved upon evidence at the bar, between Hibhn and had not k 

Slack. | vita. F 

C7. If A. be tenant fer liſe, the remainder 1 B. in tail the 11. 0 


remainder to C. in tail, the remainder to the right heirs of A. in was ſerſea 
fee, and A. makes a feolſment in fee to B. and his wife, and after Þ. land to N. 
dies without iſſue, and his feme enters; this is a forfeiture to C. and 7 
ſo that he may enter, for this feoffment by the entry of the feme the plaint: 
after the death of her baron is all one, as if A. and B. had aliened % C. and | 
to a ſtranger, by which the remainder to C. would be develted. berſelf for t 
41 E. 3. 21. 41 Ai, 2. adjudged. 1 Rep. 76. b. Bred fee, and C. 


7 Caſe.] e part 0 
Bendl. [8. If tenant fer life remainder for life remainder in fail, re- rd enterca 
222» 223. mainder to the right heirs of tenant for life in remainder for lift, ather, anc 


right by th 


A . WT? 8 : . 9 
*55”” and after the two tenants for liſe join in a feaffment in fee by deed, this 
: Made a for > 


lartin v. ; 
Savery is a forfeiture of both remainders for life, to that he in remainder 


8. C. ad. in tail may enter for a forfeiture in the life of him in remainder . in, the La: 
[ 384 ] al D. 17 El. 339. 44 per Cur, 1 Rep.76. b. Erden N bought aft 
Caſe. | | | 


judged that ; Yet 
the entry : 5 Nonſuited . 
Was lauful, becauſe remainder-man for liſe was particeps crimini:.— And. 45. pl. 110. S. - 4 
Ell e 8 A e 8 


Ver, 


p ettureg the 


Cate. 


whudyed accordingly. — 
wgly. S. C. cited Cro. E. 253, 


384 


Le. 262. pl. 349. Anon. but ſeems to be 8. C. and adjudged accord- 


2 And. 66. S. P. in Caſe of Gardiner v. Brydon. S. C. 


Co. Litt. 251. b. S. P. So if the firſt remainder-man for life levies a fine, this has been adjudged 


Hard. 402. and cites Gallant's Caſe. 


fg. If there be tenant for life remainder for life remainder in 
2 tail remainder to the right heirs of him in Temainder for life, and 
he in remarnder for life who has the fee extectant levies a fine come 
ce Sc. to anotber, this is a forteiture of his remainder for life, 
ſo that after the death of the tenant for life in poſſeſſion, he in 
remainder in tail may enter for the forfeiture, becauſe he is eſ- 
topped by this fine come ceo, to ſay, but that he paſſed a fee in 
pofleſhon without any fraction of eflates; for this is not like to 
bredon s Caſe ; for there the eſtate for life and remainder in tail 
are immediate the one to the other, and no fraction of the 
eſtate paſſed. But this interpretation cannot be made in this 
caſe to paſs only an eſtate in remainder for life, and a remainder 
in fee expectant upon an eſtate tail, and ſo a fraction of eſtates 
and not one entire eſtate in poſſeſſion according to the purport 
of the fine. Tr. 1650. between Garret and Blizard adjudged 
upon a ſpecial verdict. Intratur Hill. 24 Car. B. R. Rot. 383. 
This was adjudged after diverſe arguments at the bar, and after 
it was argued at Bench by the Court, and adjudged per tot. 
Cur. præter Jermyn, who argued againſt the judgment.) 

10. Land was given to baron and feme for their lives, the 
laren aliened, he in reverſion entered, the baron died, and it was 
tound by the office that he in reverſion was an ideot, by which 
the King ſeiſed, and the feme ſued to-re-have the land, and the 
title of the feme was traverſed for the King, and found for the 
ieme, and the feme recovered, and ſo ſee that the for/e:tre ſhall not 
ſerve in perpetuum, but for the life of the baron. And if the King 
had not been ſeiſed, it ſeems that the feme had been put to a cui 
in vita. Br. Diſcontinuance de poſſeſſion, pl. 11. cites 21 Aſl. 43. 


, the 11. O. S. brought afliſe againſt E. and the caſe was, that B. 
1 was ſeiſed of the land, and held of | E. the defendant, and gave the 
oe land to KR By Baſtard, and ts 7. his feme, and to the pers of R. and 
to C. R, and F. had iſſue Cicelte, R. died, and J. ſurvived; and after O. 
ſeme the plaintiff took C. to wife, and then J. mother of C. gave the land 
liened to G and O; her baron, now plaintiff in tail, javing the reverſion to 
coſted. berſelf for term of her liſe, the remainder aver ts O. the plaintiff n 
redon's Jee, and C. was now within age, and after C. died without heir of 
the part of the futher, but had heir of the part of the mather, the 
wil, le- *. entered for eſcheat, becauſe C. had no heir of the part of the 
or life ather, and by his pretence C. was remitted, and in her beſt 
6d this right by the taking of the eſtate tail with her baron from F. which 
\ainder made a forfeiture and cauſe of entry given tg C. and then when ſhe 
aindet ' in, he law adjudges her in her bit right, and of this entry O. 
Vreden“ brought aſliſe againſt E. the lord, and by the beſt opinion by the 
[feature the ſeme is remitted, and ſee Libro Aſſiſe the p'aintiff was 
nonſuited. But guere of the forfeiture during the life of the 
16.5.0 4 baron ; 


5 


to be a for feitute, and yet it operates no diſplacing z per Hale Ch. J. who ſaid it had been ſo adjudged. 


Sty. 192. 
S. C. the 
Court di- 
vided; and 
the reporter 
ſays, quære 
what judg. 
ment was 
given. 
S. C. cited 


0. 6c. 705 


3 Keb. 
7337734 
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L 385 ] feme, and ſome held that it was a ſurrender ; but quæte inde ; for 


VWelf. 2. 


359. pl. 2. 


re ports 3 
ſomething 


different, 


and adjudg- 


ed that he 
had no ti- 


 Effate, 


baron; for where he takes with his feme, there can be no remittes 


nor forfeiture during his life; for the feme has no power in the life 
of the baron to claim in by the. forfeiture, and the baron ſurvived the 


the baron tecꝶ with the feme, therefore it ſeems no ſurrender during 
the life of the baron, therefore guære. Br. Remitter, pl. 15. cites 
39 E. 3. 29. e 

12. If tenant for life aliened to B. ts hold to him and bis heirs fer 
term of life of the tenant for life, this is no forfeiture; for all is only 


the limitation of the eſtate. Br. Forfeiture de terres, pl. 87. 


Cites 24 H. 8. 5 | 

13. If ee for life of land leaſes the ſame unto his leſſer for 
years, the remainder to a ſtranger, and makes livery of ſeiſin 
unto. his feoffor, it is no forfeiture &c.- Perk. S. 203. 

14. Huſband and wife tenants in tail had iſſue two ſons, the baren 


died, the feme made a feoffment in fee to divers perſons, 10 the uſe if 


the wife for life, without impeachment of waſte, and after her 
deceafe to the uſe of the heirs of the body of her late huſband, uber 
the brdy of the ſaid feme lawfully begotten, remainder in fee 10 IV, 
R. afterwards the mother with her ſecond baron and her youngeſ? fc. 


tle to it, be- led ied à fine to a ſtranger ſur conuſance de droit come ceo &c. 


cauſe by 
the entry 


ot his elder 


brother, as 
for a fortei- 


ture, at leaſt 


with warranty againſt her and her heirs, and the conuſce in that 
fine rendered to the younger ſon an eſtate for Go years, rendering tie 
reverſion and rent to the feme by the ſame fine, and to the heirs 
of her body, and of the body of her firſt huſband lawfully be- 


all the other gotten, remainder in fee to the ſaid W. R. whereupon the eldeſt 


eſtates are 
1 
avoiced. 


But he cites 


only D. 
111. and 
no ſuch 


ſon entered, and after the mother died, and then the youngeſt 


ſon claimed this leaſe, Quære, becauſe it ſeems the youngeſt 


had no title. D. 111. a. b. pl. 45. Hill. : & 2 P. & M. 
Coward v. Coward. 


thing is ſaid there. 


Lee for 


years makes 


f-oFmert 
and livery 
in the pre- 


15. A feaſfment without livery, or inſufficient livery, which i 
all one, made by tenant for life or years, being a void feoftment, 
is no forfeiture; Arg. 2 Show. 274. cites D. 577. 


ſence of leffor, though it does not deveſt the frechold nor can it be a diſſeiſin to the leſſor, vet it 5 2 
forfciture ; per Popham. Cro. E. 322. pl. 10. Patch. 36 Eliz. B. R. Read and Morpeh v. Er- 
rington als Mitford v. Fenwick. | 


11 Rep. 80. 
. e.. 
ed per Cur. 


16. In quid juris clamat againſt tenant in tail after poſſibility, 
and he pleads that he was ſeiſed in fee at the time of the fine and 


25 a4judzed not for life only, adjudged that this is no forfeiture, Cro. E. 
for the de- 671. pl. 29. Paſch. 41 Eliz. C. B. Veal v. Read. 


fendant; 


for tenant in tail after poſſibility ſhall not in judgment of law be included in writ or fine &c. in the 
general allegation oi a tenant for life. And cites 19 E. 3. 1. b. ä 


7. If tenant for liſe and he in the remainder for life had joined 
in a ferffment in fee, this had been a forfciture of both their etates, 
becauſche in remainder is particeps injuriæ, and ſo it is if he in the 


the remainder for life had entered and d iſſeiſed tenant for life, by 
| | ma 


fo 
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made a feoffment in fee, this had been a forfeiture of the right of 
his remainder. Co. Litt. 251. b. | 
18. Two jointenants for life ; one grants his eſtate for the lije of | 
his companion, it is a forfeiture; tor firſt it is a ſeverance of the = 
jointure, and then it is a leaſe for the life of another. 4 Le. 236. 
pl. 372. Anon. 
19. A. ſeiſed in fee has two ſons B. and C.—A. makes feoffinent Lit. R. 
to the uſe of himſelf for life, and after 1 C. the ſecond ſon /+- 39.7 
life, remannder after his deceaſe 19 the uſe of the fit jon of © which S. Ci by 
ſhautd Dave iſſue mate of his bady, and to his heirs for ev-r ;, ad for 8 
want of ſuch iſſue, tub re nainder t the right heirs of C. f.r cver 0 - 7 
and for want of ſuch iſſue, the cemaindecr to the ufe of tine tirlt in . 
daughter of C. which ſhould have iſſue of her body, and to ner Sm 2 
heirs for ever. A. died. C. entered and had iffue D. out 22, 3 K. 
died without iſſue, then C. /2vied a fie come ces Sc. wirn procti- e 
mation to W. R. and W. S. It was adjudged in C. E. and at 
firmed in B. R. that this remainder to C. and to the hrit ſo. of 
C. wo thoulo have iſſue, is but a contingent remainder, and a 
remainder to the rizat heirs veſted in C. and that this fine is no 
cauſe of forfeiture, nor could B. or the iſſue of B. tage wivin-e 
tage of it. Cro. C. 363, 364. pl. 5. Paſch. 10 Car. B. R. 
Boreton (als“ Moreton als Burton) v. Nichols. 
20. It A. ſeiſed in fee mates a voluntary ſettlement to the uſe of 
b:mjelf for life, remainder to his brother in tail, with power of re- 
vacation, if A. levies a ine without any deed declaring the ujes till 
a mnth after, and then declares the uſes to himſelf and his heirs, 
tais is no forfeiture of his eſtate for lite, but is a good revocation 
tnough the deed was ſubſequent to the fine, becauſe the whole 
eſtate moved from him; but had he come to the eſtate for life 
by the grant of another perſon, it had been a forteiture. Carth. 
22. Hill. 3 & 4 Jac. 2. B. R. in Cam. Scacc. Herring v. 


Brown, 
ch i; 21, Tenant for years makes feo/77ent it is a forfeiture, but if 
nent, he makes a leaſe fer a langer term it is not, becaule it is only a 


contract between him and the leſſce, which does not operate on 
tue intereſt of the Iletfor to affect it with any prejudice. Per 
ce tree J. 1 Salk. 187. pl. 5. Trin. 10 W. 30 Caor 
OY Kaſtcourt v. Weckes, | | 
22. by marriage ſettlement lands were conveyed to truſtees Chan. Prec. 


bility, and their hears, to the uſe of the huſband for life, remainder to the + : : 1 my 
e and ute of truſtees and ther heirs duriug his life to preſerve Ac. re- Trin. 1722. 
8 mainder to the uſe of the wife for life, remainder to the uſe of the atthe Ld, 


firſt Sc. ſon of the marriage in tail male. The huſband and wife wee, 


levied a fine (they having then a ſon an infant) and mortgaged the held ita for- 


in che lands to J. 8. The huſband died. And J. S. brought a bill feiture and 
2gainſt the wife and ſon then of age. The ſon pleaded the ſet- are 3 
ja ned tlement and inſiſted that his mother's eſtate was forfeited, and lief for the 
ſtatcs, 2 ought not to relieve, and Ld. C. upon argument allowed morgages 
in the the plea. But the cauſe coming on to be heard by the Maſter _— 


„end Wi %i the Rolls he obſerved that the uſe and legal e/tate were veſted in 
made Vor. * 8 | - f - 7.5 g N. 1 


7 
5 
i 
; 
- 


ihe 1 8 * 2 22 n 


n „„ r 94 


. NO NO nnd ba." 
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the truſtees, and the limitations to the huſband, wife, and ſons, wers 
But truſts, and a truft for life is not forfeited by a fine, and to the 
plea falſe, not being warranted by the ſettlement ; and decreed 
the plaintiff to hold and e the life of the wife. Trin. 


1723. 2 Wms's Rep. 147. Lady Whetſtone v. Saintſbury. 


(K. b) What ſhall be a Forfeiture. 
In reſpect of the Perſon to whom it is made. 


Who may diſpenſe with a Forfeiture. 
[1. IF leſſee for life makes a feoffment in fee to baron and feme in 


reverſion ſeiſed in right of the feme, this is a forfeiture to 
the feme. 39 E. 3. 29 b. per Thorpe, and ſo the feme remitted, 
Contra 39 Aff. pl. 7. 


387 J] [2. If baron and feme ſeiſed in right of the wife for the life if 


Fiub. AT. the wife, leaſes by indenture to him in reverſion who is within age 


e. r the life of the baron, this is a forfeiture; for the acceptance of 


Co. Lit. the eſtate by the infant ſhall not prejudice him. 29 Aſſ. 64. 
. . P. 5 5 
contra ſuppoling the reverſioner not an infant. 


3. If tenant for life aliens to him in reverſion for term of another: 
life, this is no ferteiture, becauſe he in reverſion is party to it; but 
by 24 E. 3. 68. it is a ſurrender in ſuch caſe as here. Br. For- 
feiture de terres, pl. 83. cites 29 Ail. 64. | 

So ofagrant 4. Tenant for life infcoffs remainder-man for liſe with warranty, 
4 this enures by way of ſurrender, and is no forfeiture. 1 Rep. 
there is no 70. b. in Bredon's Caſe, cites 30 All. 47. 

warranty ;) | | 

but if the grant or demiſe had been to a ſtranger for Efe it had been a forfeiture ; per Wilby. Br. 
Forfeiture de terres, pl. 20. Cites 24 E. 3. 68. | 


5. Tenant for life, the remainder to TV. in fee, aliened to him it 
remainder fer life of him in remainder, and he in remainder dit, 
and the feme of him in remainder brouzht writ of dower, and 
was barred ; for this alienation is no forſeiture nor ſurrender, 
inaſmuch as it was to him in the next remainder ;z quære legem 
inde. Br. Forfeiture de terres, pl. 91. cites 13 R. 2. 


(L. b) Who may diſpenſe [with a Forfeiture) 
in reſpect of Eſtate, 


1 IT ſeems tenant in tail remainder or rever/ton cannot diſpenſe 
with a forfeiture of the leſſee by alienation. 12. U 
| : | | | 1 
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for no 
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C2. If tenant for life, remainder in tail, be, and he in remainder —— 
® releaſes in fee to the leſſee, and after leſſee aliens in fee, it ſeems * Fel 5+6. 


that he in remainder cannot enter for the forfeiture againſt his * 
releaſe, yet after his death his u,jamipay enter for the forfeiture; 
for now the releaſe is void. 43 Aſſ. 45. adjudged.] 


(M. b) What Act ſhall be a Diſpenſation of the 


Forfeiture. 


[1, [FF baron and feme, ſeiſed in right of the fame for life of the pitah. Al- 
feme, leaſes by indenture to him in reverſion for the life of fire, pl. 

the baron, this is not any forfeiture, for he nas diſpenſed with 1t 25+; cies 
by the acceptance of the eſtate. 29 Aſſ. 64. per Cur. and the 8 
reverſion is not diſcontinued.] | | 

2. If a man leaſe lands for life, and the lee enfesff5 thereof a 
ftranger, and makes a letter of attorney unts his leſſur to make livery 
of ſeiſin accordingly, and he makes livery, in this Cafe it has been 
ſaid by ſome perſons, that the leſſor may enter upon the feoſtee 
for a forfeiture, notwithitanding the livery of ſeiſin made by him; 


ena 


for they ſay that the fee took nothing by him, for the lofſor had 298 J 


nothing to do upon the land, if not to ſee whether waſte were 
done, or to diſtrain for his rent and ſervices if they were behind; 
and againſt that it may be faid, that the leſſor ſhall nat enter for 
the forfeiture, becauſe he is party to the wrong, viz. the diſcon- 
tinuance of the reveriion, for nothing of the freehold paſſes uato 
the feoffee if not by the livery of jeifn, and the leſſor himſelf 
made the livery of ſeiſin, wiich is an agrcement of him that the 
feoffee ſhall take by force of the feoffment, and he who is party 
to the doing of wrong ſhall not take advantage thereof, Perk. 
S. 200, 201. 

2. If tenant for life lies a fine of the lands he is fo ſeiſed of, 
whereby he ſhould:forfeit his eſtate, yet if he in the remainde joins 
with the tenant for lite in declaring the uſes, this is a diſpenſation 
with the forfeiture; per Glyn Ch. J. in evidence on a trial at 
bar, Sty, 464. Mich. 1655. Wagſtaff y. Tempeſt. 


(N. b) What Thing will excuſe a Forfeiture. 


[1, JF baron and feme are ſeiſed for liſe, the remainder to B. Cro. C. 
their ſon and heir apparent in tail, the remainder to the 8 . 
rio h. 5 . B 4 } ; _ J g } } You et Y, 
t herrs of B. and the baron makes froſfment to C. with general Saunds, 
warranty and dies, and after the feme enters, and e and B. S. C. & 
(neath ho 5 hi 1 EY, pf . re. 
letter of them, by any thing appearing, having Anoroledge of this geen by 
vf ranty deſcended upon B. or of the feoffment ) join in a froffinent ] nes, Berks 
n fee to D. this is a forfeiture of the citate for life of the feme, wy 3 

* y * . . 0 ( — 
o hat C. may enter now for this forfeiture; for the eſtates in gc" 


5 ; . cites 
F f2 remainder 


5 
i 
: 
£1 
4 


AA m 


9 
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remainder in tail and fee limited to B. were bound by the c- 


teral warranty, ſo that the feoffment was made by the leſſee and 


another, who nothing had in the reverſion, and though the eſtate 
of B. was bound by a warranty only, which does not deſtroy the 
right, and thoug' tie feme had not any notice of it, yet inaſmuch 
as ny man Twas bound to g: de notice, the femme ounht ta take notice of 
it at her peril, and theretore inaſmuch as ſhe joined with B. in 
a Conveyance, which was voluntary, and did not grant her eſtate 
by herlelt, the not having notice of the bar of the eſtate of B. 
ſhall not excuſe the forfeiture. Hill. 10 Car. B. R. per Cur. 
upon a ſpecial verdict between Gimiett and Saundrey. Intratur 
Trin. 8 Car. Rot. 1000. I myſelf being of counſel with the 
plaintiit.] | 


(N. b. 2) Forfeiture. 
Relieved in Equity. 


. N entail was cut ef contrary to a proviſo, to the intent on. 
| to make a /einture, aud then the remainders were ſettled in 
tail as before, wherefore the forfeiture was diſpenſed with in 
equity. Toth. 146. 38 Eliz. li. A. fol. 728. Baile v. Reid, 

2. Tenant for life, the remainder over. Tenant for life, be- 
cauſe he aamits of a recovery to be ſuffored forfeited his eſtate, hit 
was relieved here. Toth. 282. 10 Car. cites Stafford v. Stai- 
ford. 

3. Leſſees of the patent for printins law books were at 2099 . 
charges at law; the patentee had promz;ed ts be at a fourth part if 
the charge, but not allowing it, the leſſees „opt their rent. On 2 
bill for the rent defendants offered payment, he performing a 
agreement. Decreed an account, and on payment of What 15 
due to the patentee, he to ſeal a new leaſe for the remainder ot 
the term in the former leaſe, and with the ſame covenants, Fin. 
Rep. 235. Mich. 27 Car. 2. Atkins & al' v. Darford & 2. 

4. Leſſee rendering rent granted an annuity, which being in 
arrear, leſſee confeſſed a juigment to his grantee of the annuity ; lade 
entered for nen- payment of the rent, and made a new leaſe to anat h, 
when leſſor and ſecond leflce had tice of the ſaid annuity and 
judgment. Decreed the original leale be revivd, during the 
term, for the benefit of the annuitant, and tha: the leſtor execute 
a new Jeaſe accordingly, and of the ſame date, covenants aud 
rent the ſame, to be ſubject to all prior eſtates, which are to fe- 
main and be in the ſame condition as before the furteiture or fur- 
render of the old lc :{2, and the new leaſe to be cancelled. Fin. 
R. 328. Mich. 29 Car. 2. Cheifam v. Aultin and Smith. 

5. A. was drvijee for life, remainder to B. in fee. A. mort- 
gages to C. fer years and levies a fine to ſtrengthen the mortgages 
and declared the uſe to C. for the term, and after to A. and his 


heirs. 3, brought ejectu. ent and recovered ; but on a bill by the 
| 7 | | PE aſſignee 
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aſſignee of C. to be relieved, it was decreed by the Maſter of 
the Rolls, that the mortgagec hold againſt B. during A.'s life, 
and A. to pay coſts and the. money, or to be forecloſed Note, 
A. on making the mortgage, made affidavit that the teſtator made 
no will, and he knew of no incumbrances on the eſtate, and he 
was his heir at law. Ch. Prec. 108. pl. 95. Hill. 1699, Willis 
v. Fineux. | 

6. By a marriage ſettlement A. aud M. his wife were tenants 


/ [OR 


for lif:, remainder t9 their fir Sc. ſons ſucceſſively in tail male, 


After a fon and ſ-veral other children born, A. and MH. by l-afe 
and releaſe and fins, make a mortzageto J. S. This is a forfeiture, 
and no relief for J. S. ſo he loſt all his money; per Ld. Mag- 
clesfield. Ch. Prec. 591. pl. 354. Trin. 1722, Lady Whet- 
ſtone v. Sainſbury. | 


(O. b) What Act or Thing will purge a For- 


feiture. 


(1, IF leflee for life makes feoffnent upon condition, and enters for * * 
ef . , . . , re Con- 
its being broken, yet the forfeiture by, the alienation re- geable, fl. 

mains, and leſſor may enter.“ 39 Aſſ. 15. adjudged. 43 Af. 47 cites 

47. adjudged. 3 


Br. Fortei- 
| ture de t2r- 
re: &c. pl. 39. Cites 5. C. Br. Entre Congeable, pl. 79. cites S. C. 8, C. cited And. 352. 
——Co. Litt. 202. b. 252. . S. P. , | 


11. If tenant for life aliens upon condition, that if He himſelf 85 P. Br. 
pays 10 J. to the alience that he may re-enter, and Hat that he hail ee ju ' 
have fee, and at the day he pays the 10 l. and re-enters, yet he in f 2972 J 
reveruon may enter for the forfeiture, becauſe by the alienation 39. cirzs 35. 
the reverſion was once diſcontinued. 43 E. 3. Entry Con- 35 
_ Ta | | rooke !2ys, 
geable 30. adjudged.) 2 
| ; th it by the 
payment and re-entry the forfeiture is not purged, and yet the reverſion was reveſted in tae leſſor. 
hr. Entre Congeable, pl. 79. cites S. C. & S. P. by Brooke. Aad becauſe he had 


wf gan br 7 * . : V2 , AM RE RO „„ 
lawful cauſe to enter at one time, which cannot be defeat d altcr by tne perform 11 “E OI Tile COUNuULs 


uon, and the re-entry ol the tenant tor life. Br. Entre Cong. pl. 56. cites 43 Al. 47. 


[3. If agift be to tios, and to the heirs of the body of one by her 
barn begotten, and he who has but for life aliens his part in fee, 
and the other enters for a forfeiture, and alter baron dies without 
ſue, by which her eſtate is determined as to this moiety (ad- 
mitting this to be law), quere, whether or not ſhe be not te- 
nant after poſſibility of this moiety ? yet this ſhall not deveſt the 
title executed by the entry for the forteitnre. 45 Aff. 7. 

4. Where tenant for life leaſed to J. &. by deed for hes life, and 
J. S. dicd, living his leſſor, there his Vr cannot enter, but he in 
reverſion may emer; for the firſt tenant for life had granted a 
greator eſtate than he had, which is a forfeiture, and therefore the 


FF 3 oihe 
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other may enter for the forfeiture, which :s not purged by the 
death of the ſecond t:ſce ; per Littleton. Br. Entre Cong. pl. 100. 
cites 13 E. 4. 4. | 
5. But otherwiſe it is where a man leafed to two and to the heirs 
of one, and they leaſed for life, and the leflee died, they ſhall have 
the land jointly as they had before, for there he who had the foe 
had ns rev , and allo he himſelf was party to the leaſe which 
made tae forfeiture, Br. Entre Cong. pl. 100. cites 13 E. 
4. per Littleton. | 

1 _ 6. Accet tance of rent will not prevent a forfeiture of which the 
Steg, leffor had no notice. 3 Rep. 65. b. Trin. 38 Eliz. B. R. Pen- 

nant's Caſe. 
7. Tenant for life levies a fine; five years paſs, leſſor is barred 
in point of forfeiture, though not in point of reverſion. Palm, 

: 236. Mich. 19 Jac. B. R. | 

8 37 8. RN att done by the party which commits the forfeiture ſnall 
14 Car. 2. purge the forfeiture, and for this the caſe between TEMPLER AND 
B R. L E- BoRTINGLASS is cited; which was, tenant for life ſuffers a com- 
Tens, men recovery, and after rever/es it by writ of error, fo that now 
S. Cela he was tenant for life again; yet the forfeiture remains; Arg, 
by alt the Skinn. 74. Mich. 34 Car. 2. B. R. in Caſe of Herring v. 


Court to de Brown. 
a forte;ture. 


The reporter adds a nota that in this caſe Sir R. T. entered before the common recovery was te. 


verſed. | 

Arg. Skinn, 10. Tenant for life makes a freſfinent in fee on condition, and 
Ta 2. enters for condition broken before leſſor takes advantage of the 
S. P. forfeiture, yet this does not purge it; per Eyres J. 12 Mod. 28. 


Trin. 4 W. & M. in Cale of the King v. Glide. 


r „ b) Forfeiture. 


— Upon whom Entry may be for Forfeiture. 
In reſpect of Eſtate. 


For he to ['l, l 

. mainder ente after the death of the leſſee, the firit leſſor 
limited. and may enter upon him for tne forfeiture; for by agreement to the 
— every remainder he agrees to the whole, and ſo party. 5o E. 3. 21. 
or lite, Wo a * . . 

ta-e by tric b. 43 fl. 17. adjudged, 45 ad) adged,] ; 
ſame livery, | 

are ot. e and the ſame tenant in law. Br. Entre Congeable, pl. 17. cites S. C. — And it make: 
but one and tue fame degree as to the bringing a writ of entry ſar diſſeiſin. Br. Done &c. pl. 7. 
cites S. C._— Fitzh. Entre Congeable, pl. 36. 8. C. 


® Br, Entre [2, So leſſor may enter pon the alienee of his leſſte, or any wha 
G ee 15 þ ty to the forteiture, * 50 E. 3. 21. b. 43 Af, 23. 40. 


= cites £ 
B. c.— judged. 25 Aſſ. 11.} 
Br. D e, 
pl. 7. cites 8. C. 
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3. So he may enter pan the alienee of the alienee, or any wha 
Contra 


has the land though he be nt party to the forteiture, 
* 50 E. 3. 22. Dubitatur 25 Aff. 11.] 
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* Br. En- 
tre Congea- 


ble, pl. 17. cites S. C. ſays it was argued that he could not enter upon the feoffee of the feo:tor, be- 
cauſe this is two eſtates; but fays it is all one at this day, and that he may enter upon the one or the 


other, if there be no deſcent. 


4. bf leſſee for life gives in tail the remainder in fee to another, 
and after he in remainder dies, and after donee dies without 
iflue the leſſor may enter pon the heir of him in remainder ; for 
by his entry he agrees to his diſinheritance which is made by the 
alienation. Contra 43 Aff. 17. per Finchden.J 

5. If tenant for life gives in tail, and donee dies, leſſor may 
enter «pon the donor for the forfeiture. Contra 43 Aſſ. 45. per 
Finchden.] | 

6. Per Manwood, if ee for life be diſſeiſſed, and levies a fine to 


 eiſſeifor ſur conuſance de droit c. leſſor thall re-enter, quod Dyer 


nezavit', becauſe leſſor at the time of the fine levied had not 
any thing in the reverſion but only a right. 4 Le. 217. pl. 350. 
1rin. 19 Eliz. B. K. Anon. N 

7. Tenant for life with power on a condition precedent to ſell the 
fee, grants to A. in fee. Reverſioner releaſes to A. but does not 
ſay for him and hrs heirs. Revertioner dies. Tenant for life 
dies. A. levies a fine. It is a forfeiture to the now reverſioner. 
Jo. 328. pl. 9. Mich. 9 Car. B. R. Dike v. Ricks. 


(Q. b) At what Time he may enter for the For- 


teiture. 


En. IF leflee for life aliens in fee and dies, he in remainder or 
reverſion may enter after the death of the leſſee. Contra 
18 E. 3. 35. 17 Afl. 27 Curia.] | | 
(2. If tenant for life of an adviwſon in groſs levies a fine come 
ceo & c. of it, and before any claim made by him in reverſion, the 
church words, after he in reverſion ſhall not have advantage of 
the forfeiture as to the preſent preſentation ; becauſe before elec- 
tion made by him in reverſion, the eſtate of the leſſee was not 
defeated nor deſtroyed ; the which election ought to be by claim, 
and then this was a chattel veſted in le{/ce before the eletizn made 
by him in reverſion, which cannot be deveited after by the pre- 
ſentation of him in reverſion. Trin. 13 Jac. B. R. adjudged in 
writ of error upon a judgment ia bank, in a quare impedit brought 
by the leiſce between Spring and Sir Julius Cæijar. Intratur 
Mich. 11 Can]: | | 
3. If tenant for life in poſſiſſion levies a fine, &c. the leſſor ſhall 
be bounden if he does not enter within five years after; per 
Anderſon and Periam ; but Windham contra, for by him it is in 
the election of the leſſor to enter immediately for the farfetture, or 
to expect the death of the leſſee. Le. 40. pl. 51. Mich. 28 & 29 
Eliz, C. B. in Braybrook's Caſe, 


Caſe of Whaley v. Tancred, per tot, Cur. and that there is no difference between leſſee for life and 
: f : F 


t 4 
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& S. P. 
agreed, and 
judgment 
accordingly. 
Watf. 
Comp. In- 
cumbent, 
8vo. 134. 
cap. 10. 
cites S. C. 
and Ibid. 
181. cap. 
11. cites 
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leſſee for years as to this point, eontrary to the opinion of Lord Coke in Podger's Cafe. 9 Rep. res. 
and of Catlin Ch. J. in Pl. Com 374. a. 2 J. ev. 52. S. C. & S. P. held accordingly... 
Vent. 241. S. C. & S. P. held accordingly. | | 


2 Le. 60, 4. If tenant for life ſuffers a common recovery, though there be 
P! 59-5. C. afterwards an execution of it, vet thr forfeiturg which was by the 
41e. z. ſuffering the recovery is not tolled by the execution; for ſince 3x 
pL"253. common recovery by aſt-nt is now by common uſage as a com- 


8. C. , A . 44 ; . . 
8 . mon aſſurance and conveyance, whereupon a uſe may be limited 


bis 


> * _ D 0 * 1 
Mo. and averred as well as upon a fine or feoftment, it was refoived 


— 
— 


2 pl. by all the barons upon great deliberation, that the try of the re- 
17 4 ah mainder-man was lawful as well after the executicn as after the ets 
S. C. . fjudgmert, and that the ſuing execution did not toll the entry. enter 
Judt da for- 1 Rep. 14. b. 15. b. Hill. 32 Eliz. Pelham's Caſe. oy ON 
feiture, but | | | | : All.-2 
ſay* pothirg as to its being after executicn.—And. 227. Pl. 243. Page v. Griffn..S. C. adjudge!; | 
Tay: that hut error was brought in the Exchequer-Chamver, but before jugoment the parties agreed; lee re 
and the Ch. luſtice of B. vas of opin.on that the udgment was well given; but the reporter TY 2 
fa's, vide Brook Entre Congeable to the contrary, and that the law ſeems to de ſo, 2nd aft 
OE | : 5 | . allize, at 
1. mw 'e 6. Tenant for life and remainder-man in tail levy a fine, it is no tance in 
— * 1 2 Fa . © — He i tine n 
wo 2 diſcontinuance of the eſtate tail, but is a forfeiture of the tenancy ale 
— — 4 2 | 5 E . f A! C 
te B. in for lite of which the remainder-man in fee may take advantage I 
__ _ after the death of remainder-man in tail. Ow. 130. Ell, + Br. 
. . . *. f as tk l 
e ies 43. Fliz. C. B. Peck v. Charnell. spe 
. me us by ded, this is no diſcontinuance, nor deveſting of the ſecond remainder for each gives what he 8 
HB lawfully may, and though B. dies without iſſue, yet the feoffee ſhall enjoy it during A.'s lite, and no 
1 - forfeiture in the caſe. Th:s is a nota by the reporter, that it ſeemed lo to the juſtices. [ 2, 
* 393 1 Rep. 76. b. 77. 39 & 40 Eliz. B. B. in Bredon's Caſe. This part of Bredon's and le} 
. Caſe has often been denied, and has been adjudged by Bramſton Ch. J. and his companions a diſcon- fiture 
1 t vance, becauſe a feoffment is of another nature than a fine. Sid. 83. pl. 10, Trin. 14 Car. 2. | 
{ Þ. =. cites Baker v. Hacker. In Bredon's Caſe 1 Rep. 76. a. the joining in a fine held no fortet- 3. 
. tre becauſe the law (which abhors wrong) will conſtrue it to be firſt the grant of him in remainder hers 7 
1 in tall, and aftet warde the grant of tenant for life ; but per Hale Ch. J. Vent. 160. Mich. 23 Car. 2. 42 E 
. B. R. in Caſe ot Bulmer v. Pawlet, the reaſon makes againſt the refolution; for if the remainder in 9 
"i tail paſſes firit, the fre? hold muſt go by way ot ſurrender, and ſo drawn ; but they ſhall rather be con- (4+ 
4A frryed to paſs inſimul & uno flaty. | | mainde 
| | : | 3 and afte 
i 6. If A. be tenant for life, and makes a leaſe to B. for his ie, for his 
4 and B. dies, and the leſſee re-enters, yet the forfeiture remains. father « 
4 Co. Litt. 252. 24 | | 25 | that it 1 
q 7. Tenant for life in remainder may enter for the forfeiture of 5. 
* the firſt tenant for life, and if the tenant for life in remainder 17 Al, 
I. makes continual claim, and the alience dies ſeiſed, then he in the re- 6. 
5 main der for life may enter, and if dies before he enters, then he in the rem 
A the remainder in fee ſhall enter, becauſe he in the remainder in fee Af. 7. 
2 could not make any claim; and therefore the right of entry [7. * 
'Y which tenant for life iv remainder by his entry ſhall go to him in 8. J 
1 the remainder in fee, in reſpꝭ ct of the privity of eſtate, and ſo it and J.. 
4 is of him in the reverſion in fee in like Caſe, for he is ao privy in forfeitur 
x | | remaind 
0 defuat 


(R. b) 
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(R. b) What Perſon ſhall take Advantage of a 


Forteiture. 
Who in reſpect of Eſtate. 


. J leſſee for life remainder in tart, rem, in tail, re- * Br, Entre 
mainder in fee to leſſee are, and leſſec infeoſſs the firſt re- Congeable, 


1.8 
mainder, if he after dies without !{ſue the fecond remainder may 8 0 hw. 


enter for a forfeiture ; for the feoffment deveſted his c. ans, and in affize ir 
tie other could not diſpe; % with the forfeiture as to him. "- wy tound 
Ail..2. adjudged. Contra 4+ 41 E. 3. 21.] 7 von 


that A. leaf. 
| ed to 5 tot 
lie, remainder to C. in a: remainder to W. the plaintiff in aflize in tail, and that B. enſcoffed C. 
and his wite now tenant in the ailize, C. died without heir of his body, and his wife held herſelt in, 
and at ter B. died, and the plaintiff freſhly entered, and the wife of C. ouited him, ar 1 W. brought 
avize, and recovered by judgment; for though W. cannot enter for alienation of B. to his difinkeri- 
tance in the life of C. who took the eitite which was in the firſt remainder, vet, when C died without 
nue, now entry is given to W. for alienation to his difinheritance, by rea'on that the wife of C 
2:reed to the eſtate, and did not waive: the poſſeſſion, quod nota. Br. Entre Cong. pl. 82. cites 41 
AM. 2 Br. Forfeiture de terres, pl. $4. cifes S. C 

+Br. Entre Congeable, pl. 8. cites S. C. per Wichengham, quod non negatur, where the feoffment 
vas to the firſt remainder- man in tail, and his wife who ſurvived her huſband. Fitzh. Entre 
Congeable, pl. 25. cites S. C. Br. Surrender, pl. 3. cites S. C. 


C2. If tenant for life, remainder in ta:}, reverſion in fee are, 
and leſſce infesffs rever/roner, remainder in "rail may enter for for- 
feiture. 1 Rep. hog adjudged. Chu: Height s Caſe.] 

3. Leſſee for /ifo, remainder in tai remainder to the right 
berrs of leſſee, and h nab: 's feof: ent, remainder in tail may enter. 

42 E. 3. 15 E. 3. 3. b. 45 AL. 9.] : 

(4. If tenant for % be, the remainder in tail, and he in re... 
mainder * releaſes i in fee to the leſſer, and after leſſee aliens in fee, Fol. 5:8. 
and after he in remainder dies, his inſue may enter for forfeiture z TL 
for his eſtate was not amended by the releaſe, (and though his [ 394 ] 
father could not take advantage of it by reaſon of his releaſe, yet 
that it is now gone.) 43 Afl. 45. 

5. If leſſee for life aliens he in remainder in fee may enter. 

17 Aſſ. 27. 18 E. 358. 

6. If leſſec for /ife the remainder in ai _ and /:ſſe aliens, 
the remainder may enter for it. 2 H. 4. 20. b. 43 All. 45. 45 
Aſſ. 7. admitted. } 

[7. The ſame law of a rer verſion in tail. 3 H. 4. 10. 

8. If tenant for life remainder for /i/e, remainder in fee are, 
and Iefſee alen in 8 the remainder for life may enter for the 
forfeiture. 50 L.. 3. 4. 

9. And in thi Ss caſe if the remainder for life does nat enter, te Remainder- 
remainder in fec may enter to the uſe of the remainder for life mas il 


cannot enter 
to defeat the alienation. 50 L. 3. 4 during te 
g | life of re- 
mainder-man for lofc, but he may enter afterwards, Mo. 18. pl. 64. Mich. 2 Elis. 
ſ10. 11 


N rr * 
* 1 r n Ne . 
* 0 . ; ES 


mu OT YE EI TOs 
— <3 44% 


my 


PP 


3 


Iran ,, 


* 


e 
a 3 


5 


n n 
< n + 


** * 
1 


3 


n 
7 " wer £ c * + 


Fro, If tenant for /ifs, the remainder in fail, the remainder 
in fee are, and tenant for lie mates froffment, and after he in re- 
mainder in taz/ dies, his iſſue may enter for the forfeiture. 43 


Aſſ. 45. 
S. P. per 11. So if after the alienation he in remainder in tail dies with. - 
Dyer and out iſſue, he in remainder in fee may enter for the forfeiture. For | 
Brown, and : | En : 
vet during his remainder was deveſted by the alienation. 43 Atl. 45.] 
the lite of | | 


him in the mefne remainder he could not have entered; for he is eſtopped to claim any thing therein 
during the life of the meſne remainder-man, though the alicnation was originally to his diſinheritance. 
Mo. 18. pl. 64, Mich. 2 Eliz. | 


[12. If a gift be to two, and to the heirs of one, if he who has 
but for lißfe aliens in fee, the other who has the fee may enter for 
the forfeiture. 45 Aſſ. 7. admitted. 


C13. If the [rd of a conyho'd for lite leaſes for years to commence 


at the end of farfeiture or ſurrender of the tenant for life, and after 
the tenant for liſe commits a forfeiture by making of a feoffment, 
if the lord will not enter for the forfeiture yet the leſſee for years 
may; P. 8 Ja. B. per Cur. between Were v. Ridont.] 

(14. If a gift be te a feme covert and J. S. and to the heirs of 
the body of the feme by her baron begotten and after the baren dies 
without 1/ſue, and aſter aliens his part in fee, the feme ſhall not 
enter into this for a forfeiture ; for by the death of her baron 
without iſſue ſhe cught to be tenant after poſſibility of the re- 
mainder ; but becauſe ihe was ſeiſed of this per my & per tout 
for her life before this eſtate vaniſhes, and ſhe had not any eſtate 
in remainder at the time of the forfeiture. 45 Aſſ. 7. ad- 

judged. } | | 
Br. Entre [15. If a leſſee for /ife aliens in fee, and afterwards he in rever- 


Congeabie, ſion dies, his heir may enter for this forfeiture. 27 Aſſ. 32. ad- 


EL T_ judged. * 41 Ed. 3. 21. b. adjudged. f 50 Ed. 3. 21. ad- 
Fitzh. Entre judged. ] : 


Congeable, | | 
pl. 34. cite: S. C. + Br. Entre Congeable, pl. 17. cites 8. C. For title of entry may deſcend 


trom the anceftor to the heir. Fitzh. Entre Congeable, pl. 36. cites S. C. Br. Done, pl. 
7. ces S. C. See pl. 1. and the notes. | : 


16. Where the tenant for life had aliened in fee, he in rever— 
fon brought writ of entry with thoſe words, quia ea alienavit con- 
tra formamſtatuti Glouce/t” &c. and it was abated ; for this ſtatute 

20-1 makes mention of tenant in dower aliening. Thel. Dig. 117. 
Lib. 10. cap. 28. S. 1. cites Hill. 3 E. 2. Entre 8. | 
17. If tenant for FS the rever/ion to a feme covert in fee alien 
to the baron and his ſaid feme, who has the fee, and the eme dies 
without heir, the lord cannot enter by the eſcheat, nor "a6 forfel- 
ture ; for this is given to the heir only, and here is no heir, wobich 
was in a mainer agreed. Br. Forieiture de torres, pl. 97. cles 
1 E. 3. 29. | . 
Br. Forfei- 18. In a ſſi ſe a man leaſed 19 A. for life, remainder to B. in tall 
debe tee remainder t9 C. in fre. A. aliencd in fee. B. died without Hui 


res, pl. 85. 4 / | 
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the diſinheritance of them all, and yet at firſt he could not have 
entered, and ſo might the ſſue in tail if B. had had ifſue, and died; 


for when entry is veſted in the father, it ſnall deſcend to the ſon, 
and there if the alienee for life had died, and he in remainder en- 


tered, the iſſue of him in the firſt remainder may enter upon him 


in remainder who is in by his tenant for life, as well as upon the 


tenant for life, to whom his tenant for life aliened, for when he en- 
tered and agreed to the remainder, he is in immediately by his tenant 
who aliened, for all the remainders which paſſed by one livery make 
only one tenant in law, and therefore the entry lawful upon any in 
the remainder, as well as upon the firſt alienee, though he be in by 
title, for now he 1s a party to the alienation when he hath agreed 
to the remainder, for at this day a man cannot have an entry 


upon him who was in by title, unleſs in ſpecial cafes as here, 


where he is party to a wrong, and cannot have an entry upon 
him who was ſeiſed a year and a day, which appears often in the 
book of aſſizes. Nevertheleſs it is contrary at this day, for now 
a man may enter p97 the 20th alienee if no deſcent be had which 
takes away the entry, or ſuch like, Br, Entre Cong. pl. 85. cites 


43 Alt. 45 3 
19. Land was given to IV. and to A. and B. his wife, and to 


the heirs of the boay of A. and B. after which the donor releaſes 6 


. and A. and B. in "yp In ſuch caſe, if A. dies leaving iſſue, 
and IV. aliens in fee, B. may enter; and though the donor had 
releaſed in fee to W. and B. before the alienation, yet if the uz 
died without iſſue after the alienation of MW. and the entry of B. yet 
W. cannot re-enter, becauſe the entry of B. was once good; 
but if B had not entered for the alienation in the life of the iſſue, 
ſhe could not enter after the death of the iſſue without heir of his 
body; for then ſhe is in effect no more than tenant for life, 
where before ſhe was tenant in tail. Br. Entre Cong. pl. 87. 
cites 45 Afl. pl. 7. | 

20. Leaje to B. for term of life, the remainder to C. in tail, the 
remainder to W. in tail, and after B. the tenant for life nfesffed 


C and his feme in fee, and after C. died without iſſue, by which 


M. then entered for the forfetture, and well; for the feoffment was 


no ſurrender to C. becauſe his feme was joined with him who 
bad nothing in remainder with her baron. Br. Surrender, pl. 
4b. cites 3 H. 4. 12. 

21. A, makes a leaſe for life, remainder to the right heirs of J. 


S. The leſſee for life makes a ferffinent in fee, in the life of F. S. — 


A. may enter. Jenk. 248. pl. 38. cites 9 H. 6. 

22. Where a man enfeoffed the father and the ſon and the heirs of 
the father, and'the father made a feoſfinent in fee, the fon may enter 
into one moiety for the diſſeiſin to him, and into the other, becauſe it 
is a feoffment and an alienation to his diſinheritance. Br. En- 
tre Cong. pl. 36. cites 22 H. 6. 51. 

23. And if a man gives land ts the father and ſon, and to the 
beirs f the bedy of the father begotten, and the #ather aliens in fee 
wh warranty and dies, the ſon may enter into one moiety — 

| | tne 
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the diſſeiſin, and ſhall have his action of the other moiety, Br. 
z Entre Cong. pl. 36. cites 22 H. 6. 51. Per all the Juſtices, 

_ Le 267 24: If tenant for 4½ be diſſeiſed and takes a fine of a ftranger 
5. Gs. p. It is a forfeiture, and yet he in reverſion has but a right in 
by Man. reverſion; per Manwood J. Le. 264. pl. 354. 19 Eliz. C. B. 
wood ]. Anon. 
Quod Dyer 
negavit, becauſe the leſſor at the time of the fine levied had nothing in the reverſion but only a right. 


2 Te. 1-8. 25. Leſſee for life and he in the reverſion join in a fine to a ſtranger, 


J. 39 77171 7 5 , ; - : 
1 and after the reveiſioner reverſed the fine for nonage. It was held 


| per Curiam, that he ſhall not enter for the forfeiture, becauſe he joined in the 


fine and ſo conſented to it; and aſterwards the fine was reverſed 
waad the infant on. Cro. E. 124. pl. 3. Hill. 31. Eliz. 
R. Pigot v. Ruſlell. | | 
26. The right of a particular eſſate may be forfeited, and he 
that has but a right of a remainder, or reverſion, ſhall take bene- 
t of the forfeiture z as if tenunt for life be diſſciſed, and he levies 
a fine to the diſſeiſor, he in the reverſion or remainder gha prejent.y 
enter upon the diſſeiſor for the forfeiture. Co. Litt. 257. 4. 


27. And /o it is if the leſſee, after the diſſeiſin, had levied a fre 
to a flrarnzer, though to ſoine reſpects partes fines nihil habue- 


runt, yet it is a forfeiture of his right. Co. Litt. 252. a. 


28. If leſſor infeoffs firſt leſſee, ſecond Ie may enter; per 


Croke. Hetl. 55. Mich. 3 Car. C. B. Northen's Cale. 

29. A. ſeiſed of a manor, and having bona felonum de ſe within 
the manor, leaſes parcel of the manor for years to B. and then 
makes another leaſe to commence after the determination, ſur— 
render, or forfeiture of the firſt leaſe. B. was ſelo de je. Whe- 
ther A. or the ſecond leſſee ſhall enter. Hetl. 55. Mich. 3 Car, 
C. B. Northen's Calc. 


(S. b.) Leaſe at Will. 
By what Words it may be created. 


[1. IF a man commands another to occupy his land at his will, this 

is a leaſe at will. 11 Hl. 6. 33. b.] | 

+4464 Op ſ2. If A. leaſes to B. Habenduin at the will of A. this is a goo 
2 3 53. leaſe at will; for by conſtruction of the law this is at the will of 
ol Ca. J. A. and B. inaſmuch as a leaſe at will is at the will of the leſſor 


in Cc ot and leſſee, and cannot be at the will of one only. Co, Litt. 


3 55 [a] 

I: was hell, Cz. So if A. leaſes 1 B. habendum at the will of B. this is 8 

F good leaſe at will; for by conſtruction of the law this is at the 

will of both for the cauſe aforeſaid. Co. Litt. 55. Trin. 9 Car. 

B. R. between Taylor and Ajhe, intratur * P. 9 Car. Rot. 412. 

— adjudged upon demurrer, where it was pleaded, that it was agreed 
| between 
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between A. and B. that A. being poſſeſſed of land for years, 


ſhould permit B. to put a ſtack of hay upon the land of A. fo long 


+ 396 
at the will 


of the leſ- 
ſec the leaſe 


as it pleaſe B. [now] to admit this to be a leaſe at will, then it is 397 ] 


at the will as well of A. as of B.] 


42. cites 9 E. 4 1. but ſays, that 35 H. 6. fol. ult. it was doubted, but it was not much 


good, and the beſt opinion was, that it thall be taken to be at the will of the leſſor and 
each ſhall be at liberty; for otherwile it is not indifferent. Br, Leaſes, pl. 39. cites 20 


[A. If A. being poſſeſſed of land for years, agrees with B. that 
he will permit B. is put a ſack of hay upon his land ſo long as B. 
pleaſes, this is not any leaſe of the land where the hay is put, but 
only a licence. Trin. 9 Ja. B. R. per Cur. between Taylor and 
Aſp. ] | 

5. Abbot leaſed land at will to J. NM. for years, and fo from year 
tr year, rendering certain rent to him and his ſucceſjars at ſuch feaſts. 
The term commenced at Mich. and at Eaſter the abbat died, and 


A. was elected abbot, u after the death of his predeceſſor, and be- 


fore any entry, received the rent at the next time of payment, and 
Moore, Brooke, Lee and Grenevile held it to be a leaſe at will, 
but Pollard e contra, who held it a leaſe for a year, and ſo for 
another year, till he be diſcharged; for in the principal caſe the 
words (at will) refer to the occupation of the land, and not to the 
will of the years; and per Brooke, a /-aſe for years, without ſaying 
for how many years, is only a leaſe at will, Br. Leaſes, pl. 22. 
cites 21 H. 7. 38. but Brooke ſays, quære inde, becauſe Fitzher- 
= held the contrary in 14 H. 8. which ſee at Br. Leaſes, 
pl. 13. | 


6. A leaſe for /o many yeats as liſr and leſſee can agree, is a 


. leaſe at will only by reafon of the uncertainty. Br. Leaſe, pl. 


13. cites 14 H. 8. per Brooke. 


is good, Br. 
Leaſes, pl. 
argued in this 


In debt on a ledſe at the will of the plaintiff, it was doubted if ſuch leaſe was 


letiee, ſo that 
E. 4. 9. 


See tit. lis 
cence, 

We bb v. Px 
terncſter. 


Leaſe of 
lands for 
one year, 
rendering 
rent, and 


afterwards for nine or twelve years, as W, R. a third perſon ſhould agree, by whom no agreement 


was made, but the leſſee continued in poſſeſſion atter the +car, all the Court agreed clearly that he 


waz tenant at will; for it appears by the deed that it was the will of the leſſor that he 
the land after the term, though the certainty of years is to be nominated afterward 
naked agree ment makes a tenancy at will, is proved by 15 E. 4. 6, 2 Sid. 153. Palch. 
Bedford v. Iohnſon. | 


7. Leaſe for a year, and ſo from year to year as long as both par- 
ties pleaſe, is only a leaſe at will; quære. Br. General Brief, pl. 
20, Cites 14 H. 8. 10. 


not at will. Br. Tenant per copie, pl. 17»cites 


8. Leaſe to J. S. habend to J. S. and J. N. for their lives, 
rendering rent; as to J. N. it is a void leaſe, he not being party, 
and he is not ſo much as tenant at will though he entered and 
paid the rent; per Wray. Cro. E. 116. pl. 16. Mich. 30 & 
31 Eliz, B. K. in Caſe of Reynold v. Kingman and Brown. 

9. Leflec for years of a meſſuage grants tm meſuagium ſuum; 
grantee kas but at will; but by grant of ail his interæ and = 

| | e 
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atudged the whole leaſe paſſes. 2 Le. 78. pl. 102. Trin. 31 Eliz. in 


in the Caſe the Exchequer, Griffin's Cafe, 


of one 
Winnibank. Ibid, 
10. If a man having lands or tenements will /zt ſuch lands or 
tenements to another, to have and to held to him and to his heirs, 
at the will of the leſſor, theſe words (to the heirs of the leſſee) .[ R 
are void; for in this caſe, if the leſſee dies, and his heir enters, the 7. 
leflor ſhall have a good action of treſpaſs againſt him. Litt, ad 
S. 82. 
D 398 J 11. So that by the death of the leſſee the leaſe is abſolutely de. . 
| termined which is proved by this, that if the heir enters, the leſſor livery 
| ſhall have an action of treſpaſs quare vi & armis, before any KS fo 
entry made by the leſſor. Co. Litt. 62. b. | agrecc 
12. If one makes a leaſe of his land to B. until bis debts are de 


. paid, it was reſolved Trin. Paſch. 24 Eliz. C. B. as appears in 
the Biſhop of Bath's Caſe, 6'Rep. 35. b. that this is but a leaſe at 


Same Cales 14. 


7. [ 
fete 


will, without livery made, but if he makes livery then he bath a e, 

freehold ; per Coke Ch. J. 3 Bulſt. 100. Mich. 13 Jac. in the 8. C. 

Caſe of Blamford v. Blamford. 4 wk 

13. Grant to A. that he Hall have the rents and profits of the A. ſha! 

land makes him tenant at will. Cart. 60. cites Cro. J. 659. the int 

(pl. 9. Hill. 20 Jac. B. R.] Powſly and Blackman's Cafe. 9. Ce 

| Leaſe for years, provided that the. leſſee may enter at his cis 7 
OT will, this is a good leaſe determinable at will, being uno flatu ſo; deed bu 
Jas. C. per Velverton J. Het. 128. Mich. 4 Car. 2. C. B. in Caſe of 10. C 
Lit. Rep, Turner v. Hodges. cites 21 H. 7. 14 H. 8. held, a: 
235» . 15. A bare agreement that F. S. jhall have the land will not life, this 
amount to a lcaſe at will, dictum fuit & non negatur- Keb. 20. expect 

pl. 74. Paſch. 13 Car. 2. in Caſe of Monitas v. Baker. Tr. 5 

16. If A. is pH of bl. acre for a term of years, and grants 11. f. 

zt to B. generally, (not ſaying and to his executors nor for wht of land 7 

term and inter) in ſuch caſe B. is only tenant at will of the prefits, y. 

term to the grantor ; but if he deviſes bl. acre to B. the whole | 7. Rello' 

term paſſes; for if it ſhould be an ettate at will it would either 12. [8 

never begin or determine as ſoon as it begins by the death of upon cor 


A. 1 Salk. 347. Mich. 3 W. & M. in B. K. ſays that this diffe- 


rence was taken in Caſe of Germain v. Orchard. 


enſuing, ; 


«. 
Land as; 


44 
J 
. 
. 
Ry 
2 * 


2 X. leaſes a meſſuage to B. but after excepts and reſerves any pro 
hes a part for the uſe of himſeif when he hail ve there, but that the te, * aforeſat 
Car ch. 2 2. nant may enjoy it at athir times, the leſſee is only tenant at will of that the b 
S. C. held the part ſo cxcepted and reſerved. he Court at firſt doubted, but gainee ſh; 
. after ſome time taken by them to conſider of it, judgment Was is tenant 
155. pl. 1. given that the defencant was only tenant at will. 4 Mod. 12: R. per 
S. C. ad- Hill. 2 & 3W. & M. in B. K. Cudlip v. Rundall. | 
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[S. b. 2] Created. * 
By Act of the Party. 


3.[1. IF le r at will determines the will, and leſſee continues 
poſſeſſion, and pays the accuſtomable rent incurred after- 

wards, he is tenant at will again. D. 2 Eliz. 173. 15.] 
6. [2.] If a man makes a deed of leaſe for life, and bids him 


enter into the land according to the deed without making any 


lrvery, (it ſeems it is intended to be out of the land, and ſo no livery 
within the view) this is a good lcaſe at will, becauſe he has 
agreed that leſſee ſhall have an eſtate, and he cannot have other 
eſtate without livery. 18 H. 6. 16. b.] 

7. [3-] If a man delivers a deed of feoffment to another the * 
feoffee is tenant at will till livery made, for he ſhews his will by 
delivery of the deed that he ſhall have the land.] | 

8. [4.] But it ſeems if a man delivers a deed of feoffment to 
A. which purports a feoffment in fee zo A. to the uſe of B. there 
A. ſhall not be tenant at will till livery made; for it appears that 
the intent was that he ſhall not have any thing to his own uſe.] 

9. (5.] So it ſeems in this caſe ce/tuy que »/e ſhall not be te- 
nant at will, for he cannot take any thing by the intent of the 
deed but that which was before in the 2 | 

10. {6.] If a man covenants to permit and ſuffer another to have, 
bud, and occupy Certain lands from the day of the date for 
life, this is but a covenant, and no leaſe, and fo the law will not 
expect any livery, and therefore he ſhall not be tenant at will. 
Tr. 5 Jac. B. R. between Tooker and Squier. 

11. [7.] Before 27 H. 8. of uſes, if a man had made feoffment 
of land to his own uſe, and after the feoffee ſuffered him to take the 
profits, yet he is not tenant at will, but only a. /ufferance. 17 U. 
7. Rellowey 41. b. 42. Vide Littleton ſect. 402.] | 

12. [8.] If A. bargains and /clls land to B. by way of mortgage, 
upon condition to pay certain /everal {ms annually for fix years 
enſuing, and in the deed is ſuch covenant, © And it is covenanted 
"and agreed between the partics that the bargainee ſhall not take 
any profits of the land till there be difuult of. any of the payments 
* aforeſaid,” this will not make any leaſe at will, becauſe it is not 
that the bargainor ſhall take the profits, but only that the bar- 
gainee ſhall not take them, which ſounds in covenant, and ſo he 
s tenant at ſufferance and not tenant at will. Mich. 20 Jac. 
B. R. per Cur. between Powſeley and Blackmen.) 


the bargainor, 


[ 399 J 


* Inthe ori- 
ginal it is 


(leſſee.) 


Cow. x. 
659» f. 9- 
8. C. ms 
law accounts 
that the 
bargainor it 
in of his 
former 
eſtate, and 


the will of 


the bargai- 
nee is good, 


and judg- 


ment for 


2 Roll. Rep. 241. 284. S. C. and the Chief juſtice and Chamberlaine held, 


that A, the bargainor was tenant at ſufferance ; but Doderidge and Haughton cited Litr. fol, 198. 


ms it was a leaſe at will, to which the others ſeemed to agree.— 
"dem. 12. S. C. 4 Mod. 48. Arg cites S. C. thus, viz. A mortgage was made 
Pymentof money within the ſpace of five years at ſeveral payments; and in the ſame 


ed, that the mortgagee thould not intermeddle with the actual poſſeſſion of the profits until de- 
| | fault 
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Kult of payment &c. afterwards the morteagor made a leaſe of the lands for fix years; the leſſee en- 
tered, the money was not paid, and at the end of the term the leſſor had his eſtate again ; the more. 
gage< without any lawtul entry, deviſed the lands to his ſon and died; 2nd it was adjudged that the 
deviſe was good, which could not be if the leaſe made by the mortzagor had been a diſleiſin. 


9. If A. enters upon B. by the agreement of the ſa:d B. he is te- 
nant at will, and not a diſſeiſor; quod nota bene. Br. "Tenant 
per copie, pl. 5. cites 15 E. 4. 4. 5. 

10. Before the ſtatute of 27 H. 8. of uſes if cęſtuy que uſe of a 
maner to which an advotoſon is appendant preſents upon an avoid- 
ance by /tff-rance of the ferffee, yet if he be diſturbed he could not 
maintain a quare 1mpedii, for he had not any eſtate at will, 
Kelw. 42. b. 17 H. 7. 

11. If er mates livery to another upon the land by aſſent of 
Ice, and in his preſence, it is a good livery ; for the allent of 
leſſee ſhall make a leaſe at will or a ſurrender for the time. 2 
Roll. Rep. 5. pl. 17. cites 40 Eliz. 6. per Cur. between Shep- 
herd and Grey. | 

[ 400 J 12. If terant at will be 11/7ed hy a flranger, and he re enters, 
Bridem. 14. he is tenant at will to the leſſor ; held per Cur. Cro. 5 660. pl. 
4 9. Hil. 20 Jac. B. &. in Caſe of Powſeley v. Black man. 


entry be | 
his reduced the eftate to the leſſor, and cites Ld. Abergavenny's Caſe, D. 173. 


2 Roll. Rep. 241. 284. 
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13. Leaſe by tenant in tail and him in reverſion for life of the 
lefſee - tenant in tail dies without itfue. This is a diſcontinuance 
by tenant in tail, ard the leſſee is only tenant at will to him in 
reverſion, notwithſtanding his joining with tenant in tail. Cro, 
Car. 495. pl. 4. Paſch. 12 Car. B. R. Baker v. Hawkins. 

Brownl. 30. 14. If tenant for years holds over his term, and continues to pay 
3. S. P. Vis rent quarterly as before, that this payment and acceptance of 


the rent amounts to a leafe at will ; per Roll. Ch. J. on a trial at 


bar. All. 4. Mich. 22 Car. B. R. Sir Tho. Bowe's Cale. 

15. When a fe;f/ment is made on confidence to perform the ! 1/7 
will of the feoffor, it ſhall be intended by the law that the feoftor 
ought preſently to occupy the land at the will of the feoffecs. 
Cart. 60. Paſch. 18 Car. 2. per Brown Arg. cites Litt. S. 403. 


Entry by 
1 beth parties, or till there is an entry; per Bridgman, Cart. 67. 
makes him a by 0 

denn at Paſch. 18 Car. 2. C. B. 
will, and i 
ceſtuy que truſt is ſuch; Arg. Show. 31 5. Mich. 3 W. & M.— A bare agreement will mike 
a t*nancy at will. 2 Sid, 153. Paſch. 1659. B. R. Bedford v. Johnſon. —'To make e. tate 4 
will, it is not always requiſite that there be expreis conſent of both parties, but it ſuffices it there be 
ſomething tanta mount, which the law ſays there is i the caſe of a ceſtuy que truſt; for every lch 
traſt aplies that the leſſor ſhall take the profits, becauſe he is ceſtuy que truſt, which iacludes 42 
etate at will; reſolved. Sid. 458. pl. 1. Trin. 22 Car. 2. B. R. in Caſe of Freeman: v. Barnes 
Au entry by the conſent of the parties makes a tenancy at will; Arg. See Carth. 101. 


. . . 
Veit. 8. 17. If Her enters on his leſſee for years, he is tenant at Wi: 


ol 


16. There cannot be tenant at will till there is agreement 7. 


a Ye)! 
upon 
6. 
tell-e, 
made 
the m. 
h's 77 
rant : 


Car, ] 
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Sid. 249. pl. 16. Trin. 19 Car. a. C. B. Refolve& 


Barns v. Freeman. 


Barns, S. C. 
& S. P. 


Le!d accordingly by all, præter Morton. 


18. One that could read made an agreement for a leaſe for 21 


ears; the leſſar himſelf drew the leaſe but for wine year, and read 
J | * year, 


it fir 21 years, and after the expiration of à year ejected the 


leſlce, and he brought a bill in Chancery to be relieved upon all 


this matter, which was in proof; but it was diſmiſſed with co/ts, 
for it was within the ſtatute of frauds and perjuries, and being 
able to read it was his own ; otherwite it he had been un- 
lettered. Skin. 159. Hill. 35 & 36 Car. 2. Anon. in Chancery. 


(T. b) In what Manner a Leaſe at Will may be 


made. 
By Act in Law. 


[1. T* the grandfather enjoys the land of the fon fr cauſe of na- 
ture, he is tenant at will. 42 E. 3. 7.] 

[2. If the King grants land to anther and his heirs males, this 
grant is void for the wncertarnty, and grantee ſhall not be tenant 
at will. 18 H. 8. 5 1 Rep. 43. b. Altonwaad's Caſe, Da. 
I. 430 


[ 1 


Fol. 860. 


Je 


* 2 And. 


156. pl. 86. S. C. & S. P. 


[Z. So if the King grants rent er land without limiting any 
eſtate, the grant is void for the uncertainty, and the grantee ſhall 
not be tenant at will, Da. 1. 45. Dea and Chapter of Ferne's 
Caſe, Contra 17 E. 3. 45.] 

(4. If the King grants land probis hominibus de dale, rendring 
D. 1 My. 100. 

(5. It the King grants an office to another at will, and grants 
a rent to him for the exerciſe for his lift, yet this is determinable 
upon the determination of the office. Co. Litt. 42.] 

b. A feoffment was made habendum a die datus for life of the 
tel-e, and a letter of attorney to make livery. The attorney 
made livery the ſame day it bore date, The livery is void as to 
the making it a good leaſe, and yet the leſſee entering and paying 
bs rent is tenant at will; as one entering without livery is te- 
nant at will to the feoffor. Cro. C. 338. pl. 21. Mich, 10 
Car, B. R. Bull. v. Wyatt. | ; | 


(U. b) 


gor Eſtate, 


(U. b) [Leaſe at Will.] 
Out of what Eſtate it may be made. 
LI. IF the King jeizes lands of priors aliens, for cauſe of war, he 


may leaſe it at will. 17 E. 3. 2. 17. b.] 
2. A. and J. his wife, and J. and M. his wife, were agreed 


upon exchange of land for land, by which T. and M. entered, 


and after feoffed A. and his father in fee, where they ought to have 
given to A. and J. his wife in tail, the remainder to the right heirs 
ef the wife, and alſo L'. and MI. his wife ſhould pay annually 40 8. 
8 d. to the ſaid A. and J. his wife. This was arrear for four 
years, wherefore A. and his wife entered, and T. and his wife 
ouſted them, and they brought an aſſiſe and recovered by judg- 

ment, for by the — F the c/late A. and his wife were only 
tenants at will, and therefore the entry of A. lawful, Br. Ent. 
Cong. pl. 10. cites 45 E. 3. 20. 


(K. b) [Leaſe at Will.] 
To whom it may be made. 


In reſpect of the Eſtate. 


| Lr. 0 * E joiutenant in fee cannot leaſe at will to his companion, 
One jointe- becauſe by the law they hold per mie & per tout, and the 
nant 2 ene may take all the profits, and the other has no remedy, 


Yeaſe hi + oe Ie] 
— 11 H. 6. 34. But quære, for if the one takes all the profits, this 


[ 402 J] is a tort, and the other my take all from him, and this leaſe at 
years or will tolls them both; ] | 


at will to 
his companion. Co. Litt. 286. a. 


Ow. 702. 2. Two are jointenants for life; one aſſents that the other 
=_”* ſhould occupy and take the profits to his own uſe, this amounts 
S. C. ard to a leaſe at will, which one jointenant may make to the other; 
judgment but if one ſays to the other, © I wil] not occupy it,“ this is no 


accordingly. aſſent, nor is material. Cro. E. 314. Pl. 7. Hill. 36 Eliz. B. K. 
| 3 Geanes v. Portman. 


the ſaying, : : | 85 
« that he will not occupy are words in the negative, which will not exclude him of his intereſt, 


but in the cafe at bar they will, becauſe they are in the atirmative ſo, viz. that he ſhall occupy the 
and ſolely, | | 


(V. b) 


toe, [ 
cauſe 


55. b. 


4. 
2ppenc 
is a de 


5. 
Will 17 
the wil 
55. b. 

EO, 
doton 01 
may ha 


| grave na 


merſet, S. 
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7. 
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Co. Lit. 
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B. R. per Gawdy. | 
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(T. b) Leaſe at Will Determination. 
What A& ſhall be a Determination. 
* a man leaſes land at will, and after grants a rent-charge 


Tt. 2 
oof = row | 

in fee io another, this is not any determination of the will; 
admitted 11 H. 6. 33. (But quære for what remedy ſhall 


the grantee have for the rent, for he ſhall not diſtrain the beaſts 


of the leſſee if the leaſe continues, becauſe this was paramount 
the charge. 

C2, If ieffor at will of black acre covenants with a flranger 15 — the 
| : 25 8 3 „ feoffment of 
make a fed ment o hun cf 'ts this is not any determination of the 5 left 
will 711! frement made; for notwithſtanding the covenant perad- the will was 
denture he never will make the feoffment. M. V8 & 39 Eliz. 5 

; 4 1 * * 
| Marg. pl. 
h 106. cites 
1 H. 6. 17. Fitzh. Aid de Roy, pl. 22. per Newton. D. 18. a. b. pl. 106. S. P. but takes a 
difer:nce between a feoffment by the leſſor of tenant at will, and where it is made by a ſtranger who 
b. a right of entry to the lame land, tor that is no determination of the will of the leſſor. 


3. If Her at will enters into the land wethout the aſſent of the 0 C. but if 
75 4 a 1 i 6 " 7 * * ; t: trees 
tile, and cuts down alree, this is a determination of the will, be are oxo_ 
cauſe otherwiſe would be a wrong in the leitur., Co, Litt. then it is no 


- ; etermina- 
55. b.] 5 Arden f * 
| tion of Ve 

will; for then the act is lawful albeit the will does continue. Co. Litt. <5. b. 


4. If a man leafes at will a manor to which a common is . tenant 
zppendant, and afterwards puts in his beaſts to uſe the common, it ol py 3 
is a determination of the will. Co. Litt. 55. b.“ 14 E. 4. 6. 

| - ——— 
: pl. 29. Cites 14 E. 4. 7. 


[5. The leſſor may by aual entry into the land determine his 
will in the abſence of the leſſee, but by words jpoken out” of the land 
the will is net determined 77 the leffes bas notice. Co. Litt. 
e Le. 167 
o. If tenant at will cuts down timber trees, or viluntarily pulls k „ 
deion or proitrates houſes, this determines the will, and the leſſor Trin. 
P ) ) 
may have trc/pa/s for it. Mich. 28 & 29 Eliz. B. between al- [ 403 J 
grave and Somerſet. Rot. 318. adjudged, cited Co. Litt. 57.] ” _— 
: ; | 1 grave v. So- 
meriet, S. P. admitted, the Court being clear of opinion that treſpaſs lay againſt him, and cites Litt. 
8. 25. Gouldib. 72. pl. 17. S. C. | 


— 


(7. If tenant at will grants over his e//ate to another, though it 
be a void grant, yet it amounts to a determination of his will. Fol. 867. 
Co. Litt. 57.] | — — 

8. When a man diftrains his tenant at will for rent, and makes 

| ä a pound 


403 _ Effate. 


a pound in the ſame nd, this making of the pound there is a dil- 
charge of the leſſee; per Keble, quod non negatur. Br. Diſtreſs, 


pl. 30. cites 21 H. 7. 32. 


m-_ B 9. I agree to ſurrender my lands, is not a preſent and expreſs 
3 Cds“ ſurrender. Le. 178. pl. 230. Trin. 31 Eliz. B. R. Sweeper v. 


judged. Randall. | 


10. If tenant at will takes ferffrrent of a firanger it is a deter- 


mination of his will. Cro. E. 116. pl. 16. Mich. 3o & 3t 
Eliz. B. R. Per Wray in Caſe of Reynold v. Kingman. 

11. There is an. -xpre/s ouſter and an inplied outer; exprels, 
as when the leſſor comes upon the land and expreily forewarrs 
the leſſee to occupy the ground no longer; and implied, as it 
the leſſor without the conſent of the leſſee enters into the lands 
and cuts deton a tree, this is a determination of the will; for that 


it ſhould otherwiſe be a wrong in him, unleſs the trees were ex- 


cepted, and then it is no determination of the will; for then the 
act is lawful, albeit the will does continue. Co. Litt. 55. b. 
12. Tenant at will is at the will of both parties, but the wil! 
ſhall not be determined by every act; if eme leſſee at will takes ba- 
ron, or a feme leſſor at will takes baron, although the feme has put her 
will in her huſband, yet it ſhall not be faid a determination with- 
out the election of the leſſor or huſband to the contrary, Cro, 
C. 303, 304, per Cur. Paſch. 9 Car. B. R. 
12. If A. make a leaſe at will to B. and he is ted, and then. 
enters again, and tazes @ new effate, the will is determined; but 
a ſtranger cannot determine his eſtate without his conſent ; but 
in the principal caſe he determined his firſt eſtate by making 2 
new contract with the difleifor of his leſſor; per Roll. Ch. J. 
Sty. 363. Hill. 1652. Locky v. Dumiloe. 
If leſſor 14. In debt for rent the plaintiff made a leaſe at will, and after 
r ee yak makes lege to another for years, to commence immediately, but lelior 
with the and leſſee for years agree that he ſhall xg enter till after the rent 
continuance is due by tenant at will, this was a determination of the eſtate 
- —' at will; and action for the rent lies not againſt him. 2 Lev. 88. 
ſhall deter- Paſch. 25 Car. 2. B. R. Dinſdale v. les. 


mine it from 

ſuch time as the tenant at will takes notice of it, and before the entry of the leſſor, though this may 
prove a miſchievous caſe in regard of the frequency of conveyancing by leaſe and releaſe ; per Hale Ch. 
J. Vent. 247. Mich. 25. Car. 2. B. R. Hlinch man v. Iles, S. C. — Raym. 224. S. C. but 15 tated 
as an action of treſpaſs brought by leflze at will againſt the leſſor for ditraining his goods for the rent 
arrear at the end of the year, and adjudged for the plaintiff, becauſe the leaſe for years was a determl- 
nation ef the eſtate at will eſpecially the plaintiff in his pleading having acknowledgsd the Jeale for 
years to commence in intereſt at a time prior to the end of the leaſe at will. 3 Keb. 207. 
pl. 6. S. C. in treſpaſs, and adjudged per tot. Cur. tor the plaintiff, 


15. If a ſettlement be made by leaſe and releaſe, if tenant at 
will knows nothing of it, it is no determination; fo to ſay [ a9 
determine my will is not enough without notice to the leſſee at 
will; and that he will take advantage of it. 3 Keb. 208. pl. 6. 
Mich. 25. Car. 2. B. R. in Caſe of Dinſdale v. ies. 

L 404 J 16. If a leſſor fays the late ſhall hold it ue lnger, the leſſee (8 
ſoon. as he knows of the words) may take an advantage of the 
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as a determination of the will, Vent. 248. Mich. 25 Car. 2, 
B. R. Hinchman v. Iles. 

17. A man leaſes at will, reſerving rent, from Michaelmas as 
long as both parties ſhall pleaſe, the %% puts in cattle, and yet 
diftrains for rent; the leſiee brings treſpaſs ; the leſſor avows for 
rent upon the leaſe ; the leſice replies the determination is good 
&c. et judic* pro quer'; but if the cattle had been put an fri- 
vately without the leſſor's knowledge, or privity, or notice, the 
jeſſce will be liable for the rent. And per Parker Ch. J. it ought 
only to be ſhewn that the will was determined and the manner 
of the determination ought to come in evidence. Hill. 9. Geo, 
B. R. Harold v. Norman. | 


(Z. b) What Act in Law [js a Determination of 
an Eſtate at will.] | 


[1. IF the lehr at will be outlawed in a perſonal action, the yet the lef- 
will is determined; for the King ſhall have the profits ſeeſhalhave 


5 * 2 [ b — 
afterwards. 5 Rep. 116. b. Oland's Cale © H. 6. 21.3 2 
| Rep. 116. 

b.$. E. Mo. 394, 395. S. C. but S. P. does not appear. Cro. E. 450. (bis) pl. 10. S. C. but 


S. P. does not appear. — Couldſb. 190. pl. 136. S. C. & S. P. 
nation till ſeiſure. 5 Rep. 116. b. S. C. 3 Keh. 207. Outlawry is a determination of eſtate 
at will, though not or a copyhold eſtate, Het. 127. Arg. But it is no determination till a ſeiſure 
in cale of leſlor, nor an extent till a liberate ; per Hale Ch. J. Vent. 248. Mich. 25 Car. 2. B. R. 
Hinchman v. Les, : | 


The outlawry is no determi- 


2. If lee at will be cutlatoed in a perſonal action the will ihe in ſuch 
"= 6 ; 1 , 15 * Cale the 
is determined by it. 5 Rep. 116. b. Uſand's Caſe.] King ſhall 
have the emblements. Ibid. 


3. If a /me leaſe at will, rendriug vent, and after takes baron, 5 Rep. 10. 


this does nat determine the leate, but baron and feme ſhall have —< 
action for the rent, Co. Litt. 55. b.] Eliz. C. B. 

Henſtead's 
Cafe S. P. reſolved, that without expreſs matter done by the baron after the marriage to determine 
the will, it is not determined. Cro. C. 3c4. Patch. 9 Car. B. R. per Cur. S. P. accordingly. 
kel. 102, 163. Arg. cites 35 H. 6. and 18 H. 6. S. P. 


[A. So if a leaſe at will be made te a feme rendring rent who 5 Rep. TO 
takes baron, this does not determine the leaſe, but an action lies a. S. P. re- 


againſt them for the rent or a diſtrets. Co. Litt, 55. b.] —_ 
ad s 


"OE: Caſe, —— 
Cro, Car. 304. S. P. per Cur. 


5. So if baron ans ſome leafe at will the land of the feme, ren- 5 Rep. 10. 
dring rent, and the baron dies, yet the leaſe ſhall continue. Co. HED 
niead 8 


Litt. 55. b.] Cale. 


( Soiſa leaſe at will be made by two to two, and after one 5 Rep. 10, 
683 of 


Eſta te. 


2. 5 A tes of the lors or leſſees au die, the leaſe at will is not determincd 

3 wy | in either of theſe cates. Co. Litt. 53.3 

leaſe made 

to ſeveral, and held to be no dete rmin ation of the will, and tho: EN? nothing can ſurvive, 

much as every jointenant is peitetle d per my & per tout, they ſhall be charged with the wh hole 
rent; and that fo the quære ia 10 Eliz. D. 269. pl. 20 22 Is, Well reſolved. And s 


— 
i 495 ] to the leale at will by two reſolved accordingly, Ibis. 10. b. 


yet ina fs 


D. 18. b. 5. here the Vr at will dies the leaſe is determined; for the 
Marg. pl. 
x06. cites | = : 
21 H. 6. the one part, it is determined of both; and there if he occupies 


SY g . — . Ss — * . 
17 Fitzh. after, it ſeems that he is a tenant by ſufferance, and ſo it appears 
Aid de Roy, 1 


N. 22. per 
ewton, 
® Fitzh. is (17) but it ſhould be as it is in Br. (35.) 
Br. Replea- 8. If tenant at will be onſtid, and his leffor diffoifſed, he may have 
"57 en e trefpaſs without regreſs, and per Forteicue and Velverton 3 he 
Br. Tref- by is re-entry cannct re-continue his eſtate, not the eſtate of the 
pais, pl. teffr. and may have treſpaſs without regrets, but there he dig 
"2: peg and brought treſpaſs ; and recovered, and yet by them he cannot 
1 re-enter; for by the diſſeiſin the will of his leflor is determined, an? 
therefore cannot re- enter. Br. Entre Cong. pl. 46. cites 38 
$5. 6 28. 
9. If the leffor diſtrains for rent, and impounds the d:/trej3 
upon the ground letten at will, the will is determined. Co. Litt. 
07.0 | 
Tf in ſuch 10. If a man makes a leaſe at will and dies, now is the will 
caſe leſſee determined, and if the leflee continues in poſſeſſion he is tenant 
Coptipues in 
at ſufferance, and yet the heir by admiſſion may have an aſſize of 


poſſeſm̃on, 
ace claims mortdanceſter againſt him. Co. Litt. b. 


fee, the 
heir ſhall have a mortdanceſter; Arg. Ow. 28. cites 10 E. 4.——* Br. Tenant by copy &c. pl. 


ente: 21 II. 6. 37. But quare if it be net otherwiſe of tenant by cc ; of Court-roll, 


11. Ifa man &c. will let lands and 3 to another,: 
have and to Held to him and to his hears at 4% of the leſſor, hee 
words (to the be irs of the leſſee) are role for in this caſe, if the 
Jeſice dies, and his heir enters, the Icfor hall have a good action 
of treſpa ifs azainſt him &c. Litt. S. 82, 

12. By which it is proved, that by the death of leſſee the "ET is 
arj2/utely determined, which is proved by this, that it the heir en- 
ter the leſſor ſhall have an action of treſpaſs quare vi et armis 
before any entry made by the leſſor. Co. Litt. 62. b. 

13 An extent upon the l. ee will not determine the will t 
the liberate j per Hale Ch. J. Vent. 2. 48. Mich. 25 Car. 2. B. K. 
Hinchman v. Iles, 

14. If a man makes a leaſe at will 7 two, and one dies, the lecie 
is not determined. Freem. Rep. 450. pl. 5 Paſch. 16/7. 
in an anonymous Caſe. 


0. 


will is determined by his death; and where it is determined of 


in Lib. Littleton. Br. Fenant per copie, pl. 4. cites 21 H. 6. 37. 
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(A. c) Eſtate at Will. 
Who may determine it. 


3 * 5 8. 2-7 
diſſeiſes me, yet this is not any determination of the |;., 3 = 
. S *1 * . — | 3 
will, but my tenant at will may well re-enter. Mich. 3 Jac. a nota, that 
B. R. between Carpenter and Collins. Per two againſt one, and | 406 } 
that he is chargeable to the leſſor for the rent afterwards.) 1 of 

a ſtranger 
upon the leſſee, though it be by his agreement, ſhall determine the leaſe againſt the leſſor, becauſe it 
is covin, unleſs the leſſor be privy to, and acquainted with it; quod fuit conceflum.—— Mo. 774. 
775. pl. 1069. S. C. adjudged that it one enters by title on the leſſee the will is determined. 
Brownl. 88, 89. S. C. but ſeems only a tranſlation of Yelv. By the diileitin the will of the 
leſſor is determined. Br. Tenant by copy &c. pl. 6. cites 28 H. 27. Tenant at will ouſted by 
a ſtranger may re- enter without commandment of his leilor ; for the act of a ſtranger is no deter- 
mination of the will of the leffor. Br. Tenant by copy &c. pl. 11. cites 11 E. 4. 3,—— Br, Tref- 
paſs, pl. 227. S. P. ut videtur cites 38 H. 6. 27, 


[i. IF a ranger enters upon my tenant at will and oufts him, and * Yelv. 52, 


2. By diiſſeiſen the will of the leſſor is determined. Br. Tenant 
per copie &c. pl. 6. cites 38 H. 6. 27. 

3. If the leſſee at will be 9/ted by a ſtranger, he may re-enter 
notwithſtanding it has been heretofore controverted, and the 
reaſon is, becauſe he hath the firſt poſſeſſion. Sty. 250. Hill. 
1650. Per Roll Ch. J. and Nicholas J. in the Caſe of Bawſey v. 
Lowdall, . 


(B. c) Tenant at Will. 


At what Time it may be determined. 


I, Tenant at will rendering rent cannot determine his will Feu. 77, 


a day before the rent day, and ja avoid payment of the 2 3 : 
rent. Dubitatur Mich. 3 Ja. B. R. between Carpenter and Yio. --4. 


- WH > . , [ITS 
; 8. hut 
S. P. does not appear. Brownl. 88, $9. S. C. but ſeems only a tranſlation of Yelv.——- ; 24. 


159. Arg. cites S. C. Leſſee at will rendering rent cannot determine his will but at rent day, 
unleſs he pay the rent to the day of payment next alter his departure. Per Cur. Sid. 330. Kiuihily 
v. Bulkly. All. 4. Mich. 22 Car. B. R. Bowes's Caſe. S. P. It he enters upon a quarter, 
though but one day, he cannot determine his will. 2 Ld, Raym. Rep. 1008. Hill. 2 Ann. Per Ho!! 
Ch. J. at the fittings at Weſtminſter. Title v. Grevet. 8 


2. If tenant at will rendering rent quarterly begins a new quarter, 
and voluntarily determines the will bef:re the quarter ended, yet he 
ſhall pay the rent for that quarter. All. 4, Mich. 22 Car. B. K. 
dir Thomas Bowe's Caſe. | 
3. After commencement of the year the leſſce at will cannat de- 
termine it to the prejudice of the leſſor for his rent. 2 Jo. 5. per 
Cur: Trin. 21 Car. 2. C. B. in Caſe of Timberley v. How. 
4. A. demiſes lands to B. for a year, and js from year t9 year, K-lw. 64, 
| EE4 this 


406 = © 


d. Trin. 29 this i is not a leaſe for two years and afterwards at will; but it is 
. leaſe for every particular year, and after the year is begun leflee 


But be ma 

determi: 7b cannot determine the leaſe before _ year is ended. Per Holt 
immediate- Ch, J. at Lincoln. 2 Salk. 413. pl. 4. 1699. Anon. 

ly when the 

fir year is ended, or before, Kelw. 163. pl. 5. Mich. 3H. 8. 


Collected A leaſe at will is determinable at the il of either party, 
from the leſſor or leſſee; but yet this contract is to have a reaſonable con- 
ſeveral 
books. ſtruction. For . ith par ty can determine the wil! to the pre ud. ce 

of the other; for if they ſhould, ſuch a determination of the will 
would be fraudulent, and a fraudulent and 1 injurious determination 
of the will is none at all; and therefore if. the leſſee ſhould deter- 
407 J mine the will before the rent day, he m uſt pay the rent, becauſe it is 
2a fraudulent determination of the will to avoid fuch PR; 0 
rf the leſſee takes the farm at will from Lady-day he caunot determine 
it at Michaclmas, though the yearly rent be payable by equal por- 
tions, becauſe having received the fummer profits ſuch determi- 
nation would be in fraud of his landlord ; but if he comes in at 
Mit aclmas into meadrv or paſiure ground, 17 may determine it at 
Lacy-day if the rent be payable half yearly, becaule that is no frau— 
a determination, nor prejudicial to the landlord, ſince the 
landlord receives the ſummer profits. But F /e be tenant at ll! 
arable land, and comes in at Michaelmas, he cannat determine the 
will at Lady-doy unleſs he has ſown 1t ; becaule the time of ſowirns 
* over, it would be prejudicial to the landlord to let it lic 
fallow til] the next year; ut if he determines it, havins tt, 1 tt, 
he ſhall locſe the emblements ; ſo in the caſe of the landlord, : if the 
landlerd determines his will before the rent day be e loſes his rent; and 
if the tenant comes in at Michaclinas into paſture meadow or arab! 
ground, the landlord cannot determine his will at Lady-day, becau/? 
that coneld be prejudicial to the tenant, fince he cannot receive the 
 Jummer profit ; but if the tenant comes in at Lady-day the landlord 
may determine his will at Michaclinas, / ince the tenant has received 
the ſummer profits; but in houſes, if the rent be referved quarterly 
or ha-yearly, the landlord ar the tenant may determine the will at 
every rent day, becauſe there is no difference touching the profits; 
but if the landlord determines it before the rent day he loſes his 
rent, and he muſt give the tenant a realonable time to remove, 
and if he determines 1t at the quarter day he muſt give him a rea- 
ſonable notice before, or a reaſonable time afterwards to remove; ; 
and if the leſſee determines the will before rent day he mult pay 
the rent, and it ſhall not be apportioned; and if either party 
dies before rent day, this act of God ſhall do neither party an 
injury, and therefore the leaſe in cafe of houſes ſhall continue till 
the next rent day; and if it be a leaſe of lands commencing at 
Michaelmas, it mall continue till the ſummer profits be received 
by the tenant at will or his executors. 13 H. 8. 16. Keylw. 65. 
Cro. Eliz. 775. Wynch. 32. Yelv. 74. Allen 4. 1 Sid. 339 
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775. P 


1. X Tenant at will cannot determine his will ſecretly without Velv. 23, 


v. Sced. 4 
2. So if leſſer ſays, I do determine my will, this Ts no deter- 


- Tent to the leſſor. The reaſon ſeems to be, becauſe it is a de- 
termination of the will of the leſſee when he permits it, and will 


Eſtate. 407 


Salk. 413, 414. 3 Salk. 222, and Cumb. 255. and 6 Mod, 
115. &C, | | 


(C. c) Tenant at Will. Determination, 


How it may be determined. 


notice to the leſſor. Mich. 3 Ja. B. R. between Car- 2 
penter v. Callins. Brownl. 89. 


S. E 
S. P. but ſeems only a tranſlation of Yelv, Mo. 774. pl. 1069. S. C. but S. P. does not appear. 


— Br. Leaſes, pl. 53. Brooke ſays, that it ſeems the leſſee ſhould have half a year's warning —— 
By the cuſtom of London where a meſſuage is above 401. a year rent, there ought to be half a 
year's warning given, and a quarter's warning where it is under. Skinn. 649. pl. 7, Tyley 


mination of the will unleſs the leſſee at will has notice of it, and 
will take advantage of it. 3 Keb. 208. in pl. 6. Mich. 25 Car. 
2. B. R. in Caſe of Dinſdale v. Iſles. | 


(C. c. 2) Eſtate at Will, "©. a 
How the Rent to be on Determination. 


1. T HE leffor is always at liberty to ouſt the leſſee if he makes 
his leaſe with ſuch words, (to have at will of the leſſor,) 

and the tenant is at no prejudice ; tor if he holds till the /a/? day 

ef the year, and then Ir on/2s him, he ſhall take all his occupa- 

tion to his own advantage. Per Frowike Ch. J. Kelw. 65. b. 

Trin. 20 H. 7. 

2. If tenant at will is 2u/ed by a ranger he ſhall not pay his 


not re-enter ; for ſuch leaſe is at the will of both. Br. Leaſe, 
pl. 12. cites 14 H. 8. 10, Per Fitzherbert. 

3. Leaſe de anno in annum g win ambabus partibus placuerit, , com 
ee enterson a third year and dies; per Gawdy and Fenner, though ee 
It was a leaſe certain at firft but for two years, yet when he en- of the year 
joyed part of the third there it is a leaſe certain for that year alſo = wn” 

. - „ Fe 8 erermine 
not determinable by either, ſo that action lies for the rent of that pis vill o 
Jear 3 but per Popham it was a leaſe at will for the third year, che preju- 
end then determined by the death of leſſee. Et adjornatur. Tro. dc e 


L. 775. pl. 6. Mich. 42 & 43 Eliz. B. R. Agard v. King. e 


his tent. 
Jo. 5. C. B. in Caſe of Timberley v. Grubham How, 


Per Cur. 2. 
4. Leſſee 


8 Elkate. 


4. Leſſee at will cannot determine his will wihin the year to 
>judice of the leſſor, but that he ſhall anſwer the whole rent 
for. E 


rownl, 89. Mich. 3 Jac. Carpenter v. Collins. 
5. A. leaſes a chamber to B. 1% Hel as long as leſſee Plegſes; 
per Roll. Ch. |. bythe old books this is as long as both y2rties 
picaſe, and if leſſor bring action for the rent it ſhal! be intended 
that the term was determined, unleſs defendant ſhewed that he 
would have held it longer, and if the time be determined leilee 
ought to pay the rent preſently if no time be expreſſed for the 
payment thereof, and the averment ought to be on the defen- 
dant's ſide, viz. to allege that plaintiff did not ſuffer defendant to 
hold the chamber to long as ſhe pleaſed. Sty. 397. Mich. 1653. 

B. R. Fzrmer v. Lawrence. 

262. 6, Demite at will paying after the rate of 18 J. per ann. during 
ut the continuance of that demiſe, the relervation ad ratam on 
incl ne! leaſe at will is not good where time of payment ſhould be very 
that it being certain; for if the tenant hold over a day he mult pay the rent of 
pace: the next quarter. 4 Mod. 76. Hill. 3&4 W. & M. in B. R. 

ad Farker'v. Harris. 5 


7 
" 14 - 
* Ol 4 COne 


tiaue in poſcemon, being only tenant at will it might be a good reſervation. 4 Mod. 79. S. C. 


7. A. makes a leaſe at will to B. and afterwards a leaſe fir 
years, i; commence preſently, but leſſar and leſice er years agreed that 
lefſee for years Haul not enter till after rent day. Adjudged 
that this determined the eſtate at will, and that action for tie 
rent lies not againſt B. 2 Lev. 88. Paſch. 25 Car, 2. B. R. 
Dinſdale v. Ifles. 

8. if there be a tenant at will, and the er ates the day be. 

fore the rent day, the tenant may keep his rent; per Eyres |. 
Cumb. 255. Paſch. 6 W. & M. B. R. Harding v. Brook. 
409 ] 9. Acomprption of tithes between the parſon and his pariſhioners 
tes gramain ambaius partibus placuerit, if the pariſhioner plows and 
De fows the parſon ſhall not that year recede and demand tithes in 
e kind, but muſt make his election at the beginning of the next 
2 Jo. 5. year; for the pariſhioner would not perhaps have ſowed his land 
but that he relied upon his contract ; per Holt Ch. J. cited 2s 4 
Caſe before Hale Ch. J. 2 Salk. 414. pl. 6. Hill. 7 W. 3. B. R. 
in Cate of Legg v. Strudwick. : 
Keiw. 65. 10. In a leafs at will the tenant may determine bis twill aſtet 
H.- payment of the rent at the end of a quarter, but not the begin- 
ning, leaſt the leſlor ſhould loſe his rent. 2 Salk. 413. pt. 4 
per Holt Ch. J. at Summer Aſſizes at Lincoln 1699. 

11. The leſſor cannot determine his will in the middle *f 
quarter without permitting the tenant to have the emblement>3 
per Ho!t Ch. ]. at L. Afizes. 2 Salk. 413 pl. 4. 1699. 

3 Salk. 12 A. holds at will rendering rent quarterly, leſſor may de— 
_ . termine his will when he pleaſes ; but if he determines it 4 
— "Though L g 

be holds @ quarter he ſhall loſe the rent which ſhould have been paid fut 


(vet but one that quarter in which he determines it; ſo the leſſee may deter- 
5 mite 
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mine it when he pleaſes, but then he muſt pay the quarter's rent; day. 4 Mol. 


Y . . Hill. 
per Holt Ch. J. 2 Salk. 413. pl. 5. Hill., 3 B. K. 795 = * 
Leighton v. T heed. | | NI. B. R. 
in Caſe of 
Parker v. Harris. 2 1.4. Raym. Rep. 1008. IIill. 2 Ann. S. P. by Holt Ch. J. at the ſtings 
àt Weſtminſter. Title v. Grevet. | | 


12. 11 Ee. 2. TVhereas great inconveniences may happen to land- 
lords iu hefe tenants have power to determine their leaſes by giv- 
ing notice to quit the premiſes by them holden, and yet refuſing to 
deliver up the poſſeſſion when the landlord hath agreed with another 
tenant for the ſame ; it is enacteu, That in caſe any tenant fhall give 
notice of his intention to quit the premiſſes by him helden at a tim: 
mentioned in ſuch notice, and ſhall not accordingly deliver up the pe/- 
ſeffron thereof at the time in ſuch notice contained, that then the ſaid 
tenaut, his executors, or admiiniſtraters, ſhall from thenceſorward pay 


0 the landlord or leſſor double the rent or ſum which he ſhould 


otherwiſe have paid, io be levied, ſued for, and recovered at the 
fame times, and in the ſame manner as the ſingle rent or ſum before the 
giving ſuch notice, could be leviei, ſued for, er recovered; and ſuch 
auble rent or ſum ſhall continue to be paid during all the time ſuch 


tenant ſhall continue in pojſeſſian as aforeſaid, 


(C. c. 3) At Will, 
What Actions ſuch Tenants may have; and where. 


I, THE old law doubted whether a leſſee at will could bring 
an action of rre/paſs in his own name; per Bridgman Ch. 
J. Carth. 60. cites 18 H. 6. though now he ſaid it is otherwiſe. 
2. If I leaſe land at will, and a /tranger enters and manures the 
aud, the tenant ſhall have treſpaſs of his loſs, and I ſball have 
trejpaſs for the loſs and deſtruction of my land. Br. Treſpaſs, pl. 
131. Cites 11 H. 6. 44, 45. | 
3- Tenant at will brought wrt of treſpaſs, where J. S. was 
ſciſed, and leaſed to A. for life, which A. leaſed his eſtate to H. 


which HH. leaſed to the plaintiff at will, and a ſtranger diſſeiſed the [ 410 J 


tenant for life, and ouſted the tenant at will, and he re-entered, 
and brought treſpaſs, and averred the life of the tenant for life as 
he ought ; per Cur. but he did not aver the life of H. his k/Jor, 
and yet the plaintiff recovered ; for his life ſhall be intended, 
Guzre inde ; for the Jaw is contrary by the reporter; but Brooke 
doubts. Br. Averment, pl. 25. cites 38 H. 6. 27. 
4. Tenant at will who zs ed by one, who diſſoiſed the leſſor, It leflee at 
may re-enter asit ſeems there: for he re-entered, and brought treſpaſs, will of te- 


and recovered. Br. Tenant per copie, pl. 6. cites 28 Hi. 6. #7. 2 


5. Alſo he may have treſpaſs without any regreſ; for by his re- and then the 
greſs he does not re-continue his own eſtate, nor the eſtate of leſſor dies, 


his 


410 Eſtate. 


Lecen. will of the leſſor is dap Et and he caunet have action to re— 
paſs with a Cover his eſtate as tenant for life or for years may by 4 122 or 
eoatinuande ęject᷑ment; for tenant at will has not any e/tate certain, and yet he 
«cg Hg made regreſs, and brought treſpals, 9 upon all the matter ap- 
PW he parent IN pleading he (hall recover by aw ard, Br. Lenant per 


may not copie, pl. 6. cites 38 H. 6. 27. 
enter, the | 
law ſupplies it, and the mean profits belong to him; per Gawdy J. Godb. 145. cites 38 H. 6.— 


Br. Entre Cong. pl. 40. cites S. C. 


6. If the leſſee be diſturbed of his free entry, egreſs and reg 
which the law gives him, he ſhall have his action upon this caje, 
and recover his damages, and this action the law gives to him 


&c. Co. Litt. 56. a. 


(C. c. 4) Tenant at Will. What he may do. 
And where an Action lies againſt him &c. 


And what Action. 


5 PRESEF. ASS upon the caſe lies et tenant at will who 
does waſte, or burns houſes voluntarily, and not action ct 
waſte. Br. Action ſur le Caſe, pl. 25. cites 48 E. 3. 25. 
Rr. Tenant 2, He cannot cut wnderwood without licence. Br. Treſpabs, 
. 02. cites 2 E. 2 


c. pl. ©. 
eites S. C. : 
—— Br. Waſte, pl. r31. cites 2 E. 22. S. P. per Cur. and Littleton quod fuit conceſſum.— 
Some held that me may Cut u e or ſeaſon able wood, before that he is Ziſcharged or COU 
termanded. Br. Treſpaſs, pl. 216. cites 5 E. +: . 

Lefſee at will of 20 acres of wood may cut ſeaſonable trees, but not great trees, and he may g give © 


ſell the ſeaſonable wood. Br. Trelpals, pl. 327. cites 12. E. 4. 8. per Choke.——He may under 
cds or . but not oaks nor timber trees - per Trema y . qu od non negatur, and there! ſore ® 
may grant them ver. Br. Tenant by copy, ol. 14. cites 21 E. 4. 


2: It ſeems that as long as tenant at will is not countermanded 
he may cut /-a/-na' le % &c. But Littleton ſaid, that then be 
ought to ſay that they have uſed ſuch cuſtom in the Country 
to cut ſuch under woc d; 1 otherwiſe the juſtiſication is not 
good; quęære inde. Br. W aſte, pl. 114. cites 8 E. 4. 6. 7. 


trees ſeaſonable, but not the great trees, and he may ſel] tie 

L 411 J wond ſea! (onabie, or give, or do as he will with it; for it cant 
otherwiſe be intended; for he cannot make thereof other prof. 
But of eſtovers, viz. ho uſchote, he fhall have only for reparatio” 
of the houſe, and cannot expend to other uſe; per Choke. Pr. 
Waſte, pl. 120. cites 12 E. 4. 8. 


Br. Waſte, 5. Lelſice at will of @ mine me) take the oar and fell it, for le 
can 


mow the his leſſor; per Forteſcue and Yelverton ; for by the diſſeiſin the 


4. If a man leaſes 20 acres of * at will, the leſſee may cu 
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can make no other profit. Br. Treſpaſs, pl. 327. cites 12 E. 4. 8. pl. 126. 


m ites 8, C. 
Per Cateſby. 4 S. 5. 


But if J. leaſe 20 acres of land at will in which is a mine, the leſſee cannot dig. 


6. Tenant at will may grant to another that which he himſelf may 
lawfully do, Br. Treſpaſs, pl. 362. cites 22 E. 4. 5: | 

7. But he cannot grant over his * intereſt ; per Brian. Ibid. P. S. no 
: : more than 
he who has licence may grant it over ; for this continues only till he has warning, and fo ſee that he 
thall have warning. Br. Tenant per copie, pl. 14. cites 21 E. 1 S. P. For he has ns 
intereſt certain, Ibid, pl. 15. cites 27 H. ©. 3. 


8. If tenant at will cuts den timber trees, or voluntarily pulls The leſſor 
down and proſtrates houſes, the leſſor ſhall have an action of tr. EN 

„„ | Be f a » em, but 
paſs againſt him, quare v! & arms, for the taking upon him fall have 
power to cut timber, or proſtrate houſes, concerns fo much the an actioa 
treehold and inheritance, as it amounts in law to a determination en the 


1 ns : 0 caſe ; per 
of his will, and ſo it has been adjudged. Litt. S. 71. and Co. Cateſby. 
Litt. G7. as But Fairfax 

| and Jenner 


ceatra; for he cannot have waſte, as againſt tenant for years, Er. Treſpaſs, pl. 327. cites 12 E. 


4. 8.— Cart. 60. per Bridgman Ch. J. S. P. cites Litt. S. 71. and 22 E. 4. 6. and 27 H. 8. I 


9. If I lend to a man my ſheep &c. he kills them, an action of 
treſpaſs lies notwithſtanding the lending. Litt. 8. 71. And the 
reaſon is, that when the bailee having but a bare uſe of them, 
takes upon him as an owner to kill them, he loſes the benefit of 
the uſe of them, or in theſe caſes he may have an action of treſpaſs 
en the caſe for this converſion at his election. Co. Litt. 57. a. 


19. Traſpaſs quare vi & armis &. was brought againſt tenant 4 Le. 167. 
- ./ 271 


at will for cutting down trees; and upon demurrer to the de- 333 PP 


claration it was agreed by all, that waſte would not lie againſt clearly ac- 
him ; and therefore adjudged tnat this action was well brought. cordingly. 
Goldſb. 72. pl. 17. Mich. 29 & 30 Eliz. Walgrave v. Somerſet. 

11. For negligent burning the houſe by tenant at will no action _— he 
lies; for he comes in by act of the party, and it was his folly that — 
he did not provide for his remedy. . Cro. E. 777. pl. 10. Mich. treſpaſs 
42 & 43 Eliz. B. R. Counteſs of Salop v. Crompton. lies; and 


relolved, 


that for the negligent burning the action lay not, Cro. E. 784. pl. 22. S. C. 


12. Statute of Glouceſter, cap. 5. extends not to a tenant at 
will, and therefore for permiſſive waſte the leſſor has no remedy 
at all. Co. Litt. 57. a. 5 | 

13. Waſte lies not againſt tenant at will for pulling down Br. OL 
houſes, cutting trees &c, but an action on the caſe, Arg, Hetl. 35. age. 
Mich. 3 Car. B. R. | | 


4.8. 
But it he 

pulls down the houſe he is a treſpaſſor ab initio; Arg. Cro. C. 196 For the privity of the leaſe 
is determined by this act done, which his eſtate permits not. Cro. E. 734. Counteſs Salop v. Cromp- 
ton; per Gawdy J. — His intereſt is determined, and he is become a ſtranger by voluntarily doing 


an act which could not be done by his intereſt, and determines his will; per Popham. Ibid. 


14. Indite- 


412 | Eſtate. 
14. Tiditement lies againſt a tenant at will for ſuffering a houſe 
en the hig hw, y to be ruinous and likely to fall down. 1 Salk, 
357. pl. 3. Trin. 2 Ann. B. R. The Queen v. Watts. 
(C. c. 5) Leaſes or Grants by Tenant at Will. 


Good or not. 


1 


Cited per I. ] EASE for years by tenant at will is net 992d ien en the par- 
three J. Is ties to it, but that the leſſee might well ſay that he had no- Gobt, 
317-355" thing; per Anderſon. But per Mead contra. 4 Le. 148. pl. 2 Ve 
per Cur. 41 — 5 s . * 
Eliz. that 259. Paſch. 25 KEliz. C. B. in an Anon. Cale. | 2. 
the leaſe ; | for or 
was good except again{ the firſt leſſor ia the caſe of Sparke v. Sparke, | pleaſe, 
. | : 3 
r E 2. If tenant at will, or for years, or at ſufferance, make a nuance 
WE en leaſe for years, it is a diſſeiſin, and a tenant at will thereby gains moved 
12 E. 4. 12. A freehold, and claims a greater eſtate than he ought ; per omnes in the 1 
nb * juſticiarios. Ow. 28. 30 Eliz. in Rouſe's Caſe. that th 
Oiden dy 5 er - 
all the juitices. S. C. cited 4 Le. 149. per Anderſon. But it is not a diſſeiſin partibus invitis; ra 
for if it were otherwite, neither a fine nor recovery ſuffered by leſſor during the poſſeſſion of his 4 ich, 
leſſee for years is good, for he holds by agreement, and whoever holds by agreement is my tenant =! 
will, and I have the eſtate; Arg. Cart. 108. pl. 6. Paſch, 9 Car. B. R. cites Cro. C. 302. Biunc:1 
v. Baugh. Jo. 316. S. C. and judgment in C. B. was reverſed. 8 | 
3. If tenant at will leaſe for years, rendring rent, he ſhall have 
no rent till entry of leſſee, tor it was not a perfect contract; other- What 
wife it is where a man ſeiſed of lands leaſes the ſame ; per Dyer 
Ch. J. 4 Le. 35. pl. 95. 15 Eliz. C. B. in an Anonimous | 
Cal. f 
o_ 189. in 4, If tenant at will grants over his eſtate to another, and the : WI 
Pi- 336. it : ek. 27 
was ſaid by Eantee enters, he is a diſſeiſor, and the leſſor may have an action at 1010 
Coke, that Of treſpaſs againſt the grantee; for albeit the grant was void, yet 4 . 
it is com- it amounts to a determination of his will. Co. Litt. 57. a. Ty 
monly a- | y . te 
greed, that the leſſee of a leſſee at will is a diſſeiſor — 3 Mod. 1 0. Arg. cites Ld. Coke's Comment for in prev 
on Litt. S. 7 1. and ſays, that what ground Ld. Coke had for ſuch an opinion is not known, and ti for h 3 
the year books quoted in the margin will not warrant it; for they are in no fort parallel. þ i ir TI 
| e might 


Agreed fer 5. If leſſee at will makes a leaſe for years to commence in Rolls, Mic 


Angeron futuro, it is not a preſent diſſiſin. Noy 56. in Caſe of Cooper 
juſtices v. Columbell, "2 | 
Godb. 15. 

and denied 14 E. 4. tobe law. 


rer q . 6. If leſſee at will leaſes to B. for years, and leſſe enters, leſſer 5 
r * * only is the di//e;/or. Noy 56. in Caſe of Cooper v. Columbell. 1 7 

Eliz. C. B. ER, : * 2 
Shaw ev. Barbor, S. P. agreed per totam Curiam, and that a releaſe or confirmation to tenant *t ; plac 
will afterwards is void, becauſe the privity is determined; and Walmſley ſaid, that ſo it had bei him at will 


+ 

i relolved againſt the opinion in 12 E. 4.12, | | 

ö | (C. c. 6 
. 

4 
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(C. c. 6) Actions. 
Tenant at Will and Leſſor. 
Inter fe. 


I, LE ASE at will quamdiu ambabus partibus placeret, yielding 
10 J. quarterly, in this caſe every quarter's rent is a ſeveral 

debt, and diſtinet actions may be brought for each quartei”s rent. 

2 Vent. 129. Hill. 1& 2 W. & Ml. in C. B. Welby v. Phillips. 

2. In debt for rent, the plaintiff declared on a leaſe of a rectory my 2 5 
for one year, and ſo from year to year as long as boch parties cortinzly, 
pleaſe, rendring rent, and this action was brought for rent ar- ber Toll 
rear the third | year after the demiſe, without averring the conti- Len. 
nuance of pelſeſſion. After a verdict for the plaintiff, it was 
moved in arreſt of judgment, that this was but an eſtate at will 
in the third year, and therefore the plaintiff ought to have averred 
that the polleſſion continued; but per Cur. "this is aided after 
verd:#, and fo would not a zireft the judzment. Sid. 423. pl. 2. 


Mich. 21 Car, 2. B. R. Goſtwick v. Maſon. 


(C. e. 7) Tenant at Will. 


her- What ſuch Tenant may claim as appertaining to 
2 him. 

nous 

d the ae HERE tenant at wil of a manor is, Which has villeins re- 


gardant to it, if the villein pur ge land, and the tenant. 
46 | at Quill 2 he ſhall retain it as peruiſite. Er. Tenant per 
* copie, pl. 4. cites 21 H. 6. 37. per Paths 


2. A tenant at will ſhall : gs al:imued in Chancery any thing 
\mment for zmprc: vement, unleſs it were in his bargain; / far repar atims, 
and dit forhe is not hownd to repair; ſo if he ſets up a maält- mill, for this 


he might have carried away &c, Per Trevor Maſter of the 


Rolls, Mich. 2 Geo. 


(C. c. 8) Tenant at Will. 
Pleadings. 


PRE ESPASS of trees cut; the defendant jaid, that the 
place &c. was the franktenement of J. N. who /zajed 79 

him at will &c. and no plea, per Cur, f he does not ry that he 
-ntred 


e 


CO | * 4 
Wes ee FOO 


4% rea 


++ 
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3 

wherefore 
he ſhewed 
certain by 
demile of 


Frery te- 


nant at ſuf- 


ferance 13 
made by 


laches o 


the leſſor, which laches cannot be imputed to the King; per Manwood Ch. B. 2 Le. 147.5 
178. 33 Eliz. in the Exchequer, in Sir Moile Finch's Cate. 


Eſtate; 
entred and cut, and ſo juſtifies; quod nota 3 wherefore he faid 
ſo accordingly to the part, and the firſt plea for the reſt to try 
the law, but the Court was againſt him. Br. Treſpaſs, pl. 8. 
Cites 2 H. 6. 13. | 

2. In treſpaſs, a man cannot ſay that A. was ſeiſed and leaſed 7 
B. at will wha granted his eſtate to the defendant, for it is no 
eſtate, and therefore cannot be granted, and therefore a que eſtate 
of the tenant at will is not good. Br. Que Eſtate, pl. 38. cites 


27 H. b. 3. 


3. He who pleads that he is tenant at will ſhall Here how, viz. 


by demiſe, or as copyholder, or as tenant by ſufferance, or the 
like. Br. Pleadings, pl. 85. cites 5 E. 4. 12. 


| the lord &c. and then well. Br. Tenant per copie &c. pl. 8. cites S. C. 


4. It was ſaid by Littleton in a note, that tenant at wil! H 


maner to which villeins are regardant, cannot diſable them in ac- 
tion brought by them againſt him as a termor may ; quzre inde. 
Br. Tenant per copie &c. pl. 18. cites 14 E. 4. 6. | 

5. In treſpaſs, the defendant titled Eimfelf ty a leaſe for years 
made by one who was tenant for life, the reverſion to the planitif, 
and that the tenant for life, who leaſed to the defendant, died ſich d 
day before the term ended, and that the defendant, as ſoon as he had 
notice of the death of the tenant for life, his leſſor chaſed out his 
beaſts, and the treſpaſs meſne between the death of the tenant fir lite 
and the chaſing. And by all the juſtices of B. R. this is no plea 
after notice; for he ought to take notice in convenient time, and 
therefore ought to plead what day his leſſor died, and at what place, 
and where the land lies, and that he chaſed out his beaſts ſuch a dy 
after the death of his leſſor, and then it lies in the diſcretion of the 
juſtices, if he chaſed out in reaſonable time or ndt, and if he took 
notice accordingly or not; and ſo was the opinion of all the 


Juſtices there. Ur. T reſpaſs, pl. 386. cites 22 E. 4. 27. 


(D. c.) Tenant at Sufferance, 


[17 ho 11. 


I. IF leſſee for years of the King holds over his term, yet he is 
not any tenant at ſufferance, but an intruder, becauſe na 
laches of entry can be imputed to the King. Co. Litt. 57. b. 


And therefore where the King 


leaſes upon condition, the leſſee, when the condition is broken, is not a ten int at ſufferance, nor iha 
have the profits of the lands to his own uſe, but ihe law ſhall account him to be a bailiff of his on 
wrong, and ſo be accountable to the Queen, but no intruder till office be found. Ibid. 


* Grandfather 2. If a man leaſes at will and dies, and afterwards leſſee © 


nti- 
Hue! 


#12 
tell 


grand 
judge 
he ih 
Caſe, 


[ 
fl 


eſtat 


4. 
polle 
feoffe 
Paſch 


the will 
the teot 


5. 

4 leaſe 
death, 
only te 
of the 
3. I. te 
intende 
b. pl. 1 
6. II 
ferance 
35. Mie 
+. 
truder, 
fuit, anc 
Eliz, A: 


held at an a! 
t ceſtuy qu 


preceden! 


20 Eliz, 


9. Ter 
ef inherita 
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10. Le, 
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vues poſſeſſion, though the leaſe was determined by the death of the tenant at 
leſſor, yet leſſee is tenant at ſufferance. Co. Litt. 57. b. os _— 


grandfather died; the father entred and paid the rent to the leffor, and dicd o poſſellion, Ad- 
iudged that it was not any deſcent; for the paying the rent explains by what title herr 


iS II. I l and 19 
he ſhall not be a d iſſeiſor but at the ele-tion of azutherz Arg. Le. 2. pl. 147, cites olipwith's 
Caſe, And. 134. pl. 184. Hill. 27 El:z. Skipwith v. Conies, S. C. adjudged. 


4 


[3. If a guardian after the full age of the heir continues in pe On Us 
/ 


/ E Co. 

ſeſſun, he is not tenant at ſufferanòe, but an abator, becauſe his —— 

eſtate is created by act in law. Co. Litt. 57. b.] 134. S. P. 
5 2 le. 47 


in pl. 182. he is not a diſſeiſor, nor has any greater eſtate in the land. 


4. C:fluy que uſe is only tenant at ſufferance if he continues | 415 J 
poſleſſion, and cannot juſtify the occupation of land againſt tnc Kelw. 46. 
feoffees. Kelw. 41. b. pl. 2. and 42. b. at the end of pl. 7. N 
Paſch. 7 H. 7. per Frowike. | hy 

| merely at 
the will and pleaſure of the feoifee by the common law, and if his occupation be againit the will of 
the fconce it is a mere tort; per Frowick Ch. J. 


5. A. ceſfuy gue uſe for life, remainder to B. in tail. A. made 
s leaſe ty C. for the life of C. and C. continued in paſleſſion after A. 
death, It was held by the juſtices of B. R. and C. B. that C. is 
only tenant at ſufferance; for the leaſe made no diſcontinuance 
of the remainder, becauſe he had authority by the ſtatute 1 R. 
3. 1. to make a leaſe, grant or feoffment, but this ought to be 
intended of ſuch eſtate only as he may lawfully make. D. 57. 
b. pl. 1. Mich. 35 H. 8. Zouche's Caſe, | 

b. If tenant for years holds over his term, he is tenant at ſuf 
ferance, and his deſcent ſhall not toll an entry; per Dyer. Ow. 
35. Mich. 13 & 14 Eliz. Anon. | | 

7. But if tenant pur auter vie holds over his term, he is an in- Cro. E. 
truder, and his deſcent ſhall take away an entry ; tic dictum 238. pl. 5. 
fut, and conceſſum fuit ; per Dyer. Ow. 35. Mich. 13 & 14 SO 7 
Eliz. Anon. | Wray ſald 

that it wag 

held at an aſſe mbly of all the juſtices, that if tenant pur auter vie continues in poſſeſſion after the death 


4 % 
ot ceſt 


tuy que vie, he is but tenant at ſutterance, and his deſcent ſhall not take away an entry ; which 


Candy agreed, and that 18 E. 4. 25. is not law. 


8. Leaſe made October 18th. for 21 years from Mich. pre- fe. 266 pl. 
celing ; leſſee entred craſtino Mich. Per Coke of Countel, 4 S. C. 
leſſee ig tenant at ſufferance, and not a difleiſor, becaule of the idem 


p a ; ve. bis... 

precedent communication of a leaſe. 2 Le. 71. pl. 96. Mich. Crs. E. 50. 

29 Eliz. B. R. Criſp. Vs, Golding. | : pt. 5 7 6 
Dut BB; Fo 


does not appear, 


9. Tenancy at ſufferance cannot be after the ceſſir of an of: te 
 mheritauce ; Arg. Le. gr. pl. 117. Mich. 29 & 30 Eliz. in 
Caſe of the Earl of Arundel v. Ld. Dacres. - | 
, 10. Leaſe far life on condition to be void; after the condition 3 Le. rg2, 
| Vo. X. a broken 
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- 


pl. 204. 
S. C.—— 
2 Le. 138. 
Arg. favs it 


was !at-lv the opinion of the Court of C. 
Finch's Cate. 


{ 416 ] 


Eſtaté. 


broken he is but tenant at ſuſterance, and not capable of a re/co/-, 
ro. E. 238. pl. 5. Ein. 30 Elz. Allen v. Hill. 


D. .: Le. 14. per Manwood Ch. B. in Sir Molle 


2 bd * 
11. None can be tenant a: ſufferance but he th at comes in by 


— 4 % * — 41 * 


h.; Arg. 2 Le. 147. pl 182. T rin. 36 Elz. B. R. in Caſe ot 
Berry, alias, Perry v. Goodman. 
12. Tenant at ſufferance is in truth a: tar?fea/or, by which his 
3 G 6 6 a 6 . , 8 ' WET 7 
taking toe __ is not ſuch as is intended by the ſtatute 32 II. 
8. 9. of buying titles; per Wray Ch. J. 3 Le. 233. pl. 317. Mich. 
31 Eli IZ. B. . in Cafe of Pike v. Haſſen. 

123. In caſe of a common perſon, when /e for years holds ce 
his term; he is become tenant at ſufferance, and Rich a-tenant 
fhall not pay rent, for it is the folly of his leſſor, to ſuffer his leute 
at ſuFerance to continue 90 lie ſſion of the land after his te! 2 

= 


p. Eliz. in the Exchequer, in Sir Moite 
Finch's Caſe. | 


If: "IF" "Ps F 
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5, the iſlue is immediately 
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15 i Jeflec for yea! ter his ferm ü es pired, takes a new | 
for 1 Years of a #7 Yang ery re nde FIR CY Al To Pa! VS 7 ai yet he re malt 
1 in ſuch caſe the 


tenant at ſufferance as to the ert leflor, and 
leſſor may leaſe it to another before any entry by leer, 
not out of his poſſeſſion. Noy 120. Preſton v. Love. | 
16. A. and B. have each a manor on the fide of a river, A. 0! 
the ſouth ſide, and B. on the north ſide. The river being "= ked 
and fubject to Rods , they agree te cut a ſtrat. channel, and the 
noo Ks, by parol agreement, Were to be on whole {1 de © f the new 
cut it ſho uld lie. A. dies. His heir takes the protits and the 
nooks of his fide. They are wh ly tonants at ſufterance, and there 
is no deſcent of the nooks and land fo exch ee ſo as to make 
the heir to ſuc livery. Ley by, Hill. 16 Jac. Green v. Lap- 
worth. | 
17. If one enters into my land, and claims 20 years therein, 
and I ſuffer him to continue there, and accept the rent, t, and aiter- 
wards he commits waſte, I thall maintain action of Walle, and 
declare on the ſpecial matter, and | though by his entry he 151 
aifeijor, and cannot guality his on Wn wrong, according to D. 
134. Trap's Caſc, yet per Sir H. Ve verton, 1 may admit him to 
be tenant for years if 1 accept the rent, or bring wats, as Carrel 
ſaid, 14 H. 4. But he has not but tor ye ars in reſpect of hi5 
claim; but I am concluded by acceptance of the rent, or by bring- 


ing of the action of waſte. 0 384. pl. 472. Paſch. 3 Cat, 
B K. Green v. Moody. 
(D. c. 2) 
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(D. c. 2) Tenant at Will and Su ſlerance; 
And the * between them. 
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and recovered a third part, and afterwards P. came to her age of 19, adjudged mt M. having r. 
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e. 13. pl. 187. Geſlin v. Warburton, S. C. adjuiged. 
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the bringing the writ of dower ſhe has tacitly affirmed that {hc 
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N. in Caſe of Holland v. Franklin. 
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a good bar to her, although it was a leſs quantity then the three 
parts of the land mentioned in the record. Mo. 679. pl. 928. 
Mich. 44 & 45 Eliz. C. B. Anon. | 
15. If A. B. is outlawed by the name of A. B. Ei; and comes 
in gratis, aud reverſes it for want of prociamations, he ſhall not ve 
eſtopped to ſay afterwards, that he was a knight, and no efquire. 
It ſeems to be admitted, Sty. 395. 440. Mich. 1653. Boyle v. 
Scarborough. | | 
16. Scire facias upon a r-cognizance (given in a writ of error) 
Exchequer Chamber. 
was not afirmed, prout patet per recardum in the Exchequer-Chams- 
tr, The plaintiff replies, that the judgment was affirmed in the 
Excheguer-Chamber, prout patet per recordum, that was ſent by 
mttitiry int B. R. and demands judgment . whether the defen- 
dants ſhall be admitted to aver againſt this record. Reſolved they 
were eſtopped. Freem. Rep. 375. pl. 485. Mich. 1684. Freke 
v. Finch. | x 
17. Ita man enters into a recognizance to a corporation, he is 
Hao ped by his recognizance to /ay that they were not a corporation. 
Ld. Raym. Rep. 1535. Irin. 2 Geo. 2. B. R. Henriques v. 
Ihe Weit-India Company. 
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and Rules rclating thereto. 


1, THE eftoppel is to gfop the other party to ſay that which he 
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2. Eftoppel ſhall be good to every common intent, and 
otherwiſe it is not good. Br. Eſtoppel, pl. 172. cites 21 E. 4. 
51. 53 and 54. | | 

3. Eſtoppel ought to be certain in every intent. 


br, Eſtoppel, pl. 177. cites 21 E. 4. 83. 
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. not Vis deed by reaſon of infancy. 1 u r 9 H. 6. 60.] not 
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and after is indicted and arraigned in appeal of it he ſhall not be 
eltopped by the firſt record to plead not guilty, for the iu con- 


I1i1100 WAS ot as of felony. Br. Eltoppel, pl. 50. Cites 7 I. 
4. 34. RE . 
13. Averment of primo deliberatum againſt a deed inrolled ought 2 Le. 121 


4 . 2 8 0 2, pl 
not to be * received; for by the fame reaſon it might be averred 3, Hal. 
that nunquam deliberatum, and ſo upon the matter it would be jand v. 
non eſt factum; per Curiam clearly. 3 Le. 175, 176. pl. 227. Boin, 5. C. 

6 RA 17 . 3 i in totidem 
Mich. 29 Eliz. C. B. Holland v. Bonis. „ 

that the 

Ow. 138. Holland's Cate, S. C. & 

Sav. 91. pl. 169, Holland v. Downe, S, C. adjudged, 
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14. Aoainfl a deed inrolled a man may plead infancy, although 
none can plead non eſt factum; per Manwood, 2 Le. 65. 
Paſch. 31 Eliz. | 

15. Leſſee enters before the day; leſſor afterwards brings debt 
for rent, and recovers, quære if leſſor ſhall notwithſtanding his 
recovery, in which he has admitted him to be leſſee for years, 
put him out as a diſſeiſor; or if his Heir ve eflopped by it to ſay he 
is not in by the leaſe ; or if the recovery in debt has purged the 
wrong; per Yelverton, by the bringing debt for the rent the leſſor 
is concluded. But quzre if it ſhall bind his heir. It was con- 
ceived it ſhall, becauſe it is by record, the ſtrongeſt concluſion 
tat is. Godb. 314. pl. 472. Paſch. 3 Car. B. R. Green v. 
Moody. | 

1H, Where a man confe//es an indiftment he may produce af- 
fieavits to prove jon aſſauit upon the projecitor in mitigation of the 
fine; otherwiſe where the defendant is found guilty ; for the en- 
try upon a confeſſion is only non vult contendere cum domina 
regina & ponit ſe in gratiam curiæ. 1 dalk. 55. pl. 6. Trin. 
Ann. B. R. the Queen v. Templeman. 


(c) Upon Records. 
In what Caſes a Man ſhall be eſtopped. 


"I. \ Man ſhall not be received to aver any thing againft the 
certificate of a judge.) 
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that ſands well with the fine. But if a ftranger, whois not ef my name, levies a tine of my lan in 


hat 


r e SOT 
. * 


. ak ns es 


Pans hr", wn 2 


n 7 e 


n 
1 . * 


2 pes 


ö Wo 
5 — 2 : 


er 1”; 


Eg; 


* * 


9 


02 Aud 
N 


* 


12 
* 


n _— wv "4 
"I. LO 2. he Wen n 
. 8 — 5 
FR" N 
5 an * 


4 Cn OI Ine 
8 
. A 


$a : 367 a . _ - 
ou” n OT " * r 9 — , £ 5 R 3 4 
1 * 2 bo * e . 1 0 "I F ITY »” * 0 N n * K * „ 323 
1 IRR 8 . . 0 N * 5 *. 0 8 R 2 


424 | - | Eſtoppel. 


doppel, pl. condition where it has not any, and ſo not his deed ; for this ſtand; 
5 cites 9 with the deed, and this had not been any plea in the garniſhment. 
1 Dubitatur 9 H. 6. 59. b. 11 H. 6. 5. Quzre, for there it is ob- 

ected that the demand was of a deed, the which he then 
* and he might nave Javed it by proteſtation. 

0. $5 in detinue if infant garnipee lijes by iſſue tried of the 
conditions performed, yet in debt upon it againſt him he hall jay 
not is deed by realon of infancy. IH ubitatur 9 H. 6. 60.] 


— — In indicdment of e if defendant renders himſelf, an 


„Fol. $53. Eg fine, yet he may after plead not guilty i in action of treſpaſs for 


1 it; * for the entry 15 quod poſuit fe in gratiam regis & petit ſe 

r 1139 

pel, pl. 8 admitti per finem, and ſo it ſtands with the conuſance that he no 
n not guiity 9 l. 6. 6. 4 

6 *. er 


Bab. Br. Eftoppel, pl. 59. cites 7 FH. 3. 30 Per Nulf. contra, and fays that it is denied in tle 
the 


written bool SO it it had ve-n tried tor King, it: ſeems it is no eſtoppel for the plaintiff tz 
take advantage, becauſe he was a ſtra ge: to the record; but a ſtranger may have advantage ot a con- 
ſeſſion; 2 for it Cannot ever ed; but record pon verdict may de reve led dy error or attaint. Note 


the diverſity. Br. Eitop;e , pl. 64. cites 11 H. 4. 65. 


[8. So er. r 6 Pardon plea, led and allatbed in ane 
et he may picad t 4 9 H. 6. o.) 
Br. _ ['g. man be bound in an, | bligation by name of J. §. D. 
r "lea nde upon it that there are two D.'s in the ſame 


Cites . | =] 5 : 5 
Fitth. county, ſciicet, XC. and none without adllittan; for this ſtands with 


 Eftoxpe!,p!l. the deed, for he aCc<aowieges the obligation and more. 14 H, 


I. Cite, 
1 6.8. 


Debt upon 
a beud againſt H. P. late of L. Gent. tte defendant ſaid that he was dwelling at S. the day of the 
writ purchaſed, 
which you ſhall be eitopped to lay that you was never duwelung at L. for in debt upon a leaſc for 
years by in er ne leiſa pas is no gl 5 but he ſhall anſwer io the deed. Br. Ettoppel, pl. 9“. 
gez e E. 4. A. is bound to B. obligation; A. is named of Dale without an addition; 
B. ſuet A. upon this obligation; A. ſha ws not be received to read, that there js Over- Dale and Ne- 
ther- Dale, and that there is no Dale without an addition; tor the o! bligation is otherwiſe; an he mal! 
not be received to contradict his own deed, but he ſhall be eltop ped by it; by the juſt ices of both 
benches, Jenk. 103. pl. 12. cites 2 K. 3. Fitzh. Eftoppel 181. [Iu is miſprinted, and ſhould de 


% 


Pls 8.— 


10. In aſſiſe of tenements in w the defendant pieaded efteppil 


by fine levied -f the fame tencments by the anceſtor of the plaint! 1 

in O. Judgment if the plaintiff jhall jay that they are in M. and the 

428 ] plaintiff id that O. is a hamlet of I. and a good plea, by wh ich 
they plead over. Br. Brief, pl. 292. cites 28 Aff. 6. 

11. Pracipe quod reddat ¶landi in H. the tenant ſaid that. 4 
are in B. and the demandaut fl:aded eſtoppel, becauſe at anther 
time he brought aſſyje againſt K. coufin of the demandant, whoje heir 
he 15, of tenems „its in B. and tho Je fame tenements fut in VIEW, "where 
he came and accepted the writ, e pieaded i in bar; judgment it he 
ſhall be received &c. and becauſe it ſtood with [&c. ] that the v 
might be known by both 1emes, the writ was held good. Br. 
Etftoppel, pl. 101. cites 39 E. 3. 7. 

12. If a man is bound by recognizance to gcep the peace, and 1s 
attainted i in cir ? facias, becauje be frich 5 N. by which l «i ed, 


4 all 


abſque hoc that he was dwelling at L. Per fenney, you do not deny the deed by 
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put 4 
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celv 


fiday, 
fine ; 
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regin 


An 


my land, 


| that e 


im it 
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WW hich 


"at t/ 7. 
ther 
* heir 

ere 
It if he 


the v1 
1. Br. 


, and 1s 
bs die. * 


and 


word (* received) is there 


but action on the caſe or diſceit. 
Fitzh. Dilceit, pl. 1 
my land, I may well confeſs and avoid this tine, by ſhewing 
| nt ſtands well with the fine. 


Eſtoppel. 


* 


and after i is 11died * arraigned in appeal of it S ſhall not be 


eltopped by the firſt record to plcad not guilty, for the fir/t con- 


diclion was not as of felony. 
&. 34. | 
13. Averment of pri imo d-liberatum againſt a deed inrolled ought 
not to be * received; for by the fame reaſon it might be aver red 
that nunquam deliberatum, and ſo upon the matter it would be 
non eſt factum; per Curiam clearly. 3 Le. 175, 170. pl. 227. 
Mich. 29 Eliz. c B. Holland v. Bonis. 


Br. Eſtoppel, pl. 56. cites 7 H. 


(reverſed) and ſo miſprinted. O. . Holland's 
Sav. 91. pl. 169, Holland v. Downe, S, C. «djud ged. 


S. P. accordingly. 


14. Again/t a deed {rele a man may plead infancy, although 
none can plead non eſt factum; per Manwood, 2 Le. 65. 
Paſch. 31 Eliz. 

15. Leſſee enters before the day; leſſor afterwards brings debt 


for rent, and recovers, quære if leflor ſhall notwithſtanding his 


recovery, in which he has admitted him to be leſſee for years, 
put him out as a diſſeiſor; or if his heir ve eflopped by it to ſay he 
is not in by the leaſe ; or if the recovery in debt has purged the 
Wrong; per * elverton, by the bring TINg aebt for the rent the leſſor 
is concluded. But « quære if it ſhall bind his heir. It was con- 
ceived it ſhall, becauſe it is by record, the ſtrongeſt concluſion 
- at is, Godb. 314. pl. 472. Paſch. 3 Car. B. R. Green v. 
Moody. 


10. Where a man confe//es an indictment he may produce af- 


fiaavits to prove jon aſſauit upon the projecutor in mitigation of the 


fine ; otherwiſe where the defendant 1s found guilty ; for the en- 


try upon a confeſſion is only non vw contendere cum domina 


bs Yo & ponit ſe in gratiam curiæ. 1 Salk. 55. pl. 6. Trin. 
Ann. B. R. the Queen v. Temple eman. 


(C) Upon Records. 
In what Caſes a Man ſhall be eſtopped. 


FE. A Man ſhall not be received to aver any thing againſt the 
certificate of a judge. | 
(2. If a man acknowledges a fine in my name of my lands, this 


ſhall bind me perpetually, for I cannot ſay that I was not party 
to the fine. 


ig H. 6. 44. 58. b. 


eS A fine of 
the i{pecial matter, for 


>, Cites S. C. accordingly, —— If one of my name levi 


Br. Fines de terres, pl. 54. cites S, C. accordingly. — 


But if a ſtranger, whois not ef my name, levies a fine of 


425 


2 Le. 12 
122. pi 
162, Hole 
land v. 
Boin, S. C. 
in totidem 
verbis, and 
that the 


Caſe, S, C. & 


Br. Eſtop- 
pel, pl. 182. 
cites L. C. 
that I have 
no remedy 


[ 420 ] 


my land in 


name, I Hall not be received to aver that I did not levy the tine, but another in my name, for 


that 


8 rence. 


426 Eekttoppel. 


that is ore contrary 70 the record; and ſo it is of 70 reconuſances and other matters of record, Ry? 


I conceive when the fraud | appears to the Court as here, they may well enter a vacat upon the roll, 
and {o make it no fine, although the party cannot avoi id it by averment during the time that it remait.s 
ecord ; per the Lo: "y 4 Keep: r in the Star-Chamber, a! nod laid that he had always noted this difle- 


28 a 
Cro. . 5 . Mich. 35 & 39 Eliz. in Ilubert 5 Cale. 


Br. Eſto p- . prœcipe quod reddat again A. if B. comes by the name 


el. ni 2 
ne? T of A. and acknowledges the action, this will bind him perpetually, 
C1 — — . 


and he has no remedy, but a writ of deceit againit B. 19 H. 


—— —Þr. 
Fines de 6. 44.0 
terre, pl. 54. 
cites S. C. Fitzh. Diſceit, pl. 19. cites S. C. but neither of thoſe books mention a præcipe quod 
3 


Br. Efop- O4. So if a man be vouched and a Hranger upon ſummons 
g : 


el, pl. 182. | | N 1 
Fad < ＋ returned comes as duc fee and ACKNGWICKIES Fe Action, ils {hail 
* S. P.— bind the vouchee. 19 H. 6. 44.] | 
Br. Fines de 


Fitzh. Diſceit, pl. 10. cites S. C. & S. P 


terres, pl. 54. cites S. C. & S. P. 


Br. Eſtop- C5. “o a man ſhall not be received to ſay that he is not the fam: 
ow In perſon who act noti ledged the recagnixance. 19 U. 6. 44. 

& S. P.— | 

Br. Fes de terres, pl. 54. Cites S. C. & S. P. If one appears by a name which ie not in truth 
his right name, ſand there: pon the plaintiff declares againſt him by thit name, he ſhal! be eltopped 
after wards © lay he is not righ RAPS. 20 Oct. 16:0. B. S. For he ſhall not be ſutte: cd to take 


advantage of his own wrotg to prejudi dice another thereby. L. P. R. 85. 


Br. Eſtop- 6. §⸗ if a man acknowledges a /tatute merchant, or ſtatute 


og $2 ot: = in my name, it ſhall bind me, and | have no other remedy 


CIfes . C 

+S. p but writ of difccit : againſt him who acknowled: ged 1 its-- 39 H, 
Br. F. OS de 0. 44. 

te rres, pl. 


88. C. & S. P. 


[7- If A. is bound to B. in 201, by obligation, and B. by ether 
deed promiſes in conſideration of 5 J. paid by A. to him that he 
will not proſecute any attion againſt A. bt fore fuc/ h a day, and in 
defauit of this that he will forfeit 10 l. in an action of debt by A. 
againſt B. for the 101. upon this laſt deed, if he aver 5 that 2 
before the day proſecuted a writ original cut of the Chancery aue 
him, and fhews the ſubſtance of the writ returnable in bank Wy 
certain day, and that at the day of the return the ſaid 13, by J. 8. 
his attorney obtulit ſe againſt A. de placits predicts, and the fu 1 
non venit, and the ſheriff then returned that the {aid B. had = un 
pledges de proſequendo breve illud ? prout per recordum Sc. it l 
not any plea for B. to ſay that he, after the making of the det 
and before the ſaid day, did not projecute out of the ſaid Court vi 
Chancery againſt the ſaid A. in manner and form prout &c. 0 
de hoc Po,. it Je ſuper patriam tor he 1s eſtopped to ſay ſo aga ink 
the record. Trin. 22 Car. B. R. adjudged between Hare 
and Cheſon. Intratur P. 21 Car. J 


8. In writ againſt two, if they plead ſeveral tenancy of | Jarcel 


to the writ, the demandant may aver that they are en in 
common 
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(ommon 1 notwithſtanding that one of them ſhewed fine, by 


which he pure bated parcc] 70 > himſelf n ſeveral. L hel. Dig 
226 lib. 16. cap. 7. f. 17. eites Trin. 7. E. 3 

9. Ti /tament mw d under the jel of the ordinary, is no eſtop- 
PC for the plat t. , to jay tj; il {DE HeGLD) 41 . 77 | fo | Sd nota; 
and therefore it ee that this is not matter 071 a re. 
cord of a judicial act is at common law. Br. Record, pl. 12. 
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10. Aman 
after capt 4s ad fatis) es Wllere 
C. of . butc 
always at S. and 1 * at D. and was Iujbandman, and nat butcher, 
and that he never appeared to the be plea in perjen, nor by attorney 
per Paſton, if he avers {uch matter by form &c. he Gall pew what 
perſon it was that made the all9ruey in the plea, and give to him 
a4 name, abjque hoc that he is the {ame perſon whe mad? the attorney 
mates a*qz7', if he ſhall have the plea con- 
trary to the record; for 3b 141. 8. ſuch pica was reſuſed in avoid- 
ance of a ſtatutæ acknowleged in the name of a man of Eſſex for 
great inconvenience, Which might come of it, Br. Miſnomer, 
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47 5 Eſtoppel. 


tu. A. mnkes a froffnent by deed indented to B. of Black-acre, in e 
which he has nothing, to the ule of C. and the heirs of his body, la 
remainder to B. and his heirs, and after purchaſes Black actes. 

Per Saunders, C. can take no advantage of an eſtoppel in this hi 
Caſe, becauſ he com's in by the flatute of uſes. Freem. Rep. 475; 5. 
pl. 651. TIIn. 1679. Anon. to 
| | b. 
Ll 
L 428 ] (C. 2) By Records or Recoveries as to Eſtate or 420 
Rights accruing afterwards. a 
1. I mortdanceſter, the tenant pleaded ſesſſinent of the anceſtor 5 
of the deinandant, he cug ht to traverſe the dying ſciſed; contre 1 
where ne pleads fine or recovery by or againſt the anceſtor, for BY 
by tais he is concluded if he canr.ot make title after the fine or 5 
| recovery. Br. Ettoppel, pl. 219. cites 6 E. 4. 11. . 
1 2. A. recover lands in fee- ſimple againſt B. in a real adi 5 
ti tried, where B. had nothing in the land; becau/e B. appeared and if 
bt pPleaded to this action, this recovery ſhall deliver A. and his heirs cela 
4 | by eſtoppe!, although B. ſhould after wards purchaſe the faid land, 1 
9 113. pl. 20. - 0 K 
72 1 toy 
1 (D) What Records ſhall be Eſtoppel. f | 
T4 8 | pence 
+3 . . ' OViIL 
. Br. Eftop- CI. Record of a thing of which the Court where the record 1: 1 8 
. 1 7 has no juriſdiction of the cauſe, ſhall not be any eſtoppel in 
Ti Furh. another action. 10 H. 6. 13. b. For it is coram non judice. “ | 
5 Eſtoppel, ; | "7 US > 
"oY pl. 18. cites S. C. and Trin. 3H. 6. | . Ji 
44 5 | a 
1 Br. Eſtop- [2. As a record in the Mearſpalſea, where no party is if it make 
* rel, pl. 215. þyujhold. H. 8. 1 
1 cites S. C. "_ hs 7. 7 
. Fuzh. | Fee © 
A Eſtoppel, pl. 18. cites S. C. and Trin. 3 H. 6. | | top, 


[3- So a record in B. R. upon a formedoen ſhall not be ar; 
eſtoppel, for it is coram non judice. 10. H.6.13.] | 
[4 So a fine received there ſhall not be any eſtoppel, but !! + 
Fol. . void. 10 H. 6. 13. b.] | | 2 
[5. If a man purchaſes a licence of alienation of the King, ye: "ee 


— 8 he may after ſay the land is not held of the King, and he ſhall not nor Uh 
cites S. C. be eſtopped by the charter. 29 Aſſ. 38. adjudged. ] 

Br. Office [6. If J. S. be ſeiſed of land of the feoffment of J. M. and after 

devanteſ= acknowledges in Chancery that F. N. was aiding to the enemits of 

N fl. the King, and by patent accepts a grant of the lands from the 

8. C. but is King, Claiming nothing in the franktenement, he ſhall be aftef [16 
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429 1 Eſtoppel. 


F xn. Sci be eftopped to /ay in the ſame plea, that he has not ent nor co 


3 mon ſeul, for this is confeſſed by nient dedire. 11 H. 4. 69.) 
. Ayde, pl. 50. cites S. C. 
Br. Aid, C15. If Ieſſee rays i gi, and demandant ſays that he is ſeixed 
2 e in fee, and this is not denied nim, by which he is ouſted of tne 
11 0 Core 21d, he ſhall not ſay after that he is tenant jor 1555 „and vouch tie 
acias.ph rever/oner. 11 H. 4. 69.} 45 

| 4 * 16. If a man eutlawwed a vers that he was in ſuch a priſon at the 
. time * e and the other avers that he nas at large at B. 
he ſhall be eſtopped by record of execution by flatute-merchart ſerved 
. 


again 7 the outl. = for it may be that he ed at la LC after, and 
alſo it ſeems good cauſe inaſmuch as he is a ſtranger to the re- 
cord. Br. Eſtoppel, pl. 212. cites 18 E. 3. and Fitzh. Ut- 
lawry 47. — 
17. In aſſixe the tenant ſaid that he himeelf 
te lain tif eobich paſJzd wi th him, this is no eltop; pel nor bar ; ; for 
it is only a verdict without judgment given, and fo n perfedt re- 
cord. Br. Eitoppel, pl. 189. cites 21 Aff. q. 
18, Office was found that H. S. was aidins to the enemies ef the e 
Ing, and was ſeiſed of ſuch land &. by which the Kis g ſei! 
. and granted it by patent 1 T. N. and after H. S. traverſed the oc 


ant ſuit n parliam— N. and had re) [711 tien, and 7 WI 2 the eſc heat, y 


* 


to make livery to him, wwhs returned that T. N. di/turbe 4 him, upon 


which 7. V ſaid that before the office H. . Lunſelf infeoffe d ht 


and was tapped by the pate at, becauſe he took it oy the grant 01 


the King, and then claimed nothing in the franktenem ait, 2 at ing 
therefore t the patent eſtopped him, quod nota, by which J. 
made fine for the contempt ; and ſce that a ſtranger took: den. 
tage of the eſtoppel ; quod mirum ! But it ſeems that the | King 
was party to punith the contempt, Br. EItoppcl, pl. 144. cites 
43 Atl. 29. 

19. It was faid that a man ſhall not take adv antage at another 
time of a recerd in which he was nonſuited before. Br. Eitoppe!, 
p!- 37- Cites 44 E. 3. 45: I 

. Waſte of a op Tnment F. by fine, and ſhewed the fire, which 
wille, 4 that 7. and C. afſigncd the remainder to the plaintiff | by the 
fine, by which the tenant upon the monſtrans f the fine pleaded t! 5 
to the writ, and the plain %, aid that C. had nithing in 3 everſt; a 
but was tenant by the curteh, and yet after the writ was abate 
thereby, in %. uch as it was by tine, which is matter of record; 
contra if it had been by deed as it is ſaid, Er. Brief, pl. 429% 
. 4-0 
21. Certificate of baſtardy is eſtoppel for all the world; contra 
of certificate of mulier ; per,Þrifot ; but per Danby it is all one. 


Br. Eſtoppel, pl. 1 5, cites 33 H. 6. 7. 19. 50. 

22. Aud it is agreed there that all records in wh h franktente 
ment come in debate ſhall be eſtopped with the land, and ſball run 
wich the land, ſo that a man may plead it as party, or as h 
as privy or by qu2 eſtate. Ibid, ; 
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24. R, brought a Writ of dotw:r againſt J. S. who. pleaded, Dal. res. 
and judgment given for the defend 


2 * * * 2 1 7 x 

ant, and afterwards the = 31. S. C. 
Ne 74 17 1 * 7 1 97 9x. -OY lo B 7 N - , 1667171 af F 5137214 1 1 38 
TC reverſed; and 111e TOUPEnT a HET WWF ER aNnG-Hne 


accoreingly, 
n that he alibays wos ready, and yetis & c. againſt which 
the demandant pleaucd the firſt record to eſt p the tenant; Io 
which the fenant pleaded nul tiel record. It was the opinion of 
he Court, that here the demandant cannot conclude the tenan 
[1cation to plead nul ticl record; for the judgment is 
reveried, and ſo no record, and it cant le ce tied a record, 
But if the tenant had taken. itiu2 upon the p lea of the tenant abſ- 
que hoc that he was ready; 5 ſame might well have been 
given in evidence againſt the tenant. 3 Le. 52, pl. 75. Mich. 
15 Eliz. C. B. Riche's Caſe. 
25 In det Ut 9% bonl 4 ed 27 Apri 


; 
„ 2 Ann, defendant prayed 114. The 
oper of the original, which bore tote 16 


Apr 2 Arn. W hereupon reporter 


dete enda: $4 / p 122 Lat: thy GY : m11al TU faced out bejore ths ute We TI Ota, 
the band. 33 10 A 5 £4 lit itt re lite A, that the crit uſp G1 T4 hich ho He=- 5 ann bl PR 


J * 
clared was another writ, aud then fe ts it forth ; ; the defendant re- mand oyer 
joined by way of eſtoppel, be cauſe of the oyer aforeſaid; the 


0 £ 
LL „„ „ dbu 
plaintiff demurred, : and concluded in bar, and eee IC joined ir - 
in demurrer. Trevor Ch. J. and Nev ——_ . encow J. held its being 
the replication good; for the writ being filed, the reading Git! 
| 2 } A _ and that 1s 
is the act and office of the Court, an ih: 5 not conclude the fer an me 
plaintiff from ſhewing tlie true it, and that t this. is net {ihe to term in 
tyer of a deed, the rea- wag ef wehich is the a of the plaintiff hui H Wh t, 
. 2 ¾ of * was peas 
and therefore ſhall not be ee d to ſay (| EL tt: 1E deed ſo rcad ed 10 urt, 


5 he defendant is not mo jced upon which he counted; but and cites 


racy J. held, that when the defendant prayed oyer of the writ, . 2 
and it was read to him, this was the act of the Court, and when Cale te wat 
it is entered upon the record, the plaintiff hall not be admitted RP: 
to ſay, that this is not the true writ, and 10 l the act of the it is as much 
Court; but had the writ been miſtaken, the plaintiff®s attor: ey, s 
upon delive ery of the paper- book, ought to have redtißed it, r have « . 


applied to the Court to rectify it; but after it is recorded, he is of! « deed as 
eſtopped to ſay that it is not the true writ; but judgment was #22 

given for the plaintiff, 2 Lutw. 1641. 1044. Inn. 2 Ann. 2 
Simpſon Fa Carbs: - oy = 


rence between oyer of the writ and oyer oi the degd. 


6. The putting in a bail iy a wrong name is the act of the 
Court and not of the party, and therefure cannot eſtop the de- 
fendant; but the defendant appearing ly that name inc ep him— 
felf; and bail is an appearance as v, ell as bail. But then it or gt 
7 be pleaded as an appearance it the plaintiff will make uſe of that 
san eſtoppel. 1 Salk. 8. pl. 19. Mich. 6 Ann, B. R. Stroud 
„ Lady Gerrard, = 
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life of M. fo that he was tenant in tail at the feoffment. 


Eſloppei. 


(E) By Record by Conuſans. 
What Perſon mall be eſtopped by Conuſance. 


TY al/ize ga. 1/7 baron and feme, if they plead the feoffment by 
de ed of 7 5. after * . death ” AZ. by V TW/ hich he Was tenant 


after prffibility, and the plaintiff ſaith that the ferffment was in the 
In other 


ana 


action the feme ajter the death of the baron {hall not be citop ped 
to /ay that thing paſſed by the ſaid deed of feoffment, thou! it 
was acknowled red e contra before, becauſe ſhe was then a fene 
covert, 32 Ail. 9. adjudged. ] 

. demands land as heir to B. again/t bars! 
and they tral erſe the alien, and this is fo. 417 hn ti) i, VE 
after the death of the baron the feme may ſay in another action that 
the demandaut is a baſtard; for the admittance during the cover- 
ture ſhall not pes her. 22 A, J. of Qurre. 

£3: IFA. in ſee of land is diſſciſe of it by B. and di ur: | 1 

3 a preci be 1s brought of it by D. ar, 2770 A. who juiſcrs 
a common recovery of it ts the uſe of D. the recoveror ; * Sol gh 
this is in truth a void recovery for want of a tenant to the præ- 
cipe, yet this mall be a good recovery by eſtoppel to bind A. ht; 


J 
Fan fen 45 


Sy 


Mich. 10 Car. B. R. be tween Bali and TV ati. 


heirs and ali 7%. 
ed upon a ſpecial ver- 


Intratur 'i rin. 9 Car. Rot. 514. adjudg' 
Cit, [ | 
4. If e upon ora N aud render be 15 A. for years, remainder ti 
B. in fee, where A. wl now by the fine is to have for years Was 
2 e ſei Jed of the fee, now A. 15 only tenant for years, per An- 
erſon Ch. J 2. And. 79. cites 2 E. 3. tit. Rep levin 
bd bring af/ize of commun and make 2 aint fo A certat! 
71; ml I cannot have another aſſize there and make bee or 
tea/is without number; for I ſhall not be received to this; for it 
15 Ny to my firſt plaint. Br. Eſtoppel, pl. 116. cites 8 
All. 9. 

5. Atta inder by inqueſt is not as ſirong as confeſion of the parti, 
for confeſſion cannot be ſet aſide, but verdict may be ſet aſide 
by attaint. Per. Shard. Br. Ei 1 el, pl. 132. cites 27 Aſſ. 67. 

7. In treſpaſs the defend ant ju/iified by a teaje 5 . made 18 
him by the plaintiff, the plaintiF ſaid, that he ze le pas, the de- 
fendant pleaued bar by acquittance which the plaintiff had made to 
nim of the rent of the ſame leaſe, and the plaintiff was compelled 
to anſwer to the deed, quod nota. Br. Eftoppel, pl. 1co. cite 
39 E. 3. 
Il þrecipe quod reddat arainſt two, the ene has nothing, and 
the ther is tenant, if Ve who has nothing takes 5 entire tenanch, 
and the other diſclaims, thee he wha takes the ter ancy may ouft tht 
ether of the intirety, Br. Eſtoppel, pl. 60. cites 8 H. 4. 7. Fer 
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9 1 


to which the de man; dant ſaid to this he ih 1 not be received; for nure, pl. 2. 


9. If a Vene is evicd to 1 and B. w'ere A. is feifed in fee, both 
A. and B. ſhall be conclude | to ſpeak againſt the fine; per An- 
derſon Ch. J. 2 And. 79 cites 9 II. 4. 8. 
Note for wy, at where tenant in præcipe quod reddat Er. Nor 
pleads Jjaintenaucy w at a ſtranger, he ſhail not plead zontenure = 2. 


: . CITES &. | he 
in another writ. Br. Eſtoppel, pl. 13. cites 33 H.--6. 2. 
4 — A A Wo o 
11. And where 5 tenant wazes his law of nonſummons there Fr. Nonte 
: 5 8 * nure, p 
in another writ he mall not plead ut. NUT. Br. Ibid. TOY 


ey pleat Aed nontenure, 1. Nonte⸗ 


. 


12. Formedon azain/? baron and foms, 
at another time he b rought formedin againſt the fame baron nh of © C. 
the ſame land why plea ded jointenaucy with Fo B. upon which he 
prayed leave to enquire a better writ, ny had it and Immediately, 
the ſaid F. B. died, by which he tack a new writ by Journeys Rs 

nts ag ainſi the baron and feme and Þ. 1 1d had day &c. at 
which day the parties appeared except R. H. and the others Pieaded 
the death of R. H. after the laſt cont {RANCH and the demandant 
prayed leave to enquire a better writ, and t, this writ againſt 
the baron and feme, and ſo the day of the firſt writ purchaſed the 
baron was tenant, judgment &c. Priſot aſked them what they ſaid 
as to the feme who was n-. party to the firſt writ; ſor the 
is at large to plead nontenure, and cannot be eſtopped 8 XC. 
quod Littleton conceſſit by which Eillinge maintained his writ, 
that at the d: ay of the ſecond writ purchs :{cd againſt the (aid baron 
and feme, and the ſaid R. H. the baron and eme were tenants, 
and the others e contra. Br. ER coppel, Þ! pl. 14. cites 33 H. 6. 3. 

13. Debt u, pon a! bond ara 1/7 | B. late of 'Þ Ele. that he And tke 
was never dwellins at 1). Ho 3 the plaintiff ſaid, that to this „ 
he ſhall not be received ; for he is bound by name of D. e 
And the beſt opinion was, that the obligee 1s not eſtopped i in this 33. where 
point, for nothing is feQua il in this to this purpoſe but the |, 1 
name and the ſur-name. Pr. Ef toppel, pl. 16. cites % . 10. % 


1 ters MATe- 
AY 11 KN. os ! . 54 - ” I Fa 17 * A 11 „ — ; 17 5 1 12 
ral in the band but the name, ſurname, and the ſum, and ſail there that anno 31. it was adjudged 


a 449344 w 


14. Where baron and feme bring quod ei defyrceat which they 


4 
4 


claim to hold for term of the feme's life, tie parties appear, 8 the 


baron dies, the feme may have another quad ei deforceat, which ſhe 
claims 19 held to ber and the hetrs of | ber body, a ind the firſt action 
iha!l not be eſtoppel, becanſc it was the act of the baron, and- 
the was covert. Br. Eſtoppel, pl. 92. cites 15 E. 4. 28. Per 


Littleton. 
1 The lerd diftrains for rvices the catile of the tenant's leſJee 5 C. cited 
avm. 
r bo years, who plead: that the tenant made him a leaſe for 10 3 


Jears, and prays in aid of the tenant his le or, ſuppoſing by his aid Curiam. 

Prager that he holds of him by a leaſe of 10 years , afterwards a bar- wy 33s 

gainee of the tenant after the 10 years were expired enters, and the © 5 1 

twice pleads his leaſe of 60 years. It was reſolved by all the juſtices 

that this was no eſfoppel, becauic it was the leaſe and not the - 
F142 nuinber 
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10. It a eto na Ef be  brou gt t a rent tobere there 15 
) 3 5 5 425 
not auy ſuch, and he acknowieages it by fine, it ſcenis it will be 
1 - 1 * * . . ; Sp 1 «I 11 4 x 55 , . ; '1 a 
eitoppe ] * ALT hi , And ail E Under him. n. or. 
4 ol 1 | 
e 1 4 $1 
b 7 ſhall not be boun by eſt: Joerg! „ odleridge 
1 "a | 
* — 7 17 * * 
37 R mY R- p "304. E aſch. 21 Jac. in the Court of Wards in 
O1r to V. Cook's 81 


x3. The diſſeiſee lev es a fine, Reeve and Crawley Juſtices held 
that it ſhall not give right to the diff ifor, becauſe that this tine 
ſhall enure oily by wa y of eſto opp I, and e ppet bind only privies 
to them and not a ſtranger, and therefere the 645 el ifor here hail 73 
rake benefit of i i, 2 and therefore they did c. onceive the 2 Rep. 5b. 
a. to be no law. Mar, 195. Pl. 180. Car. Ra. 

19. f a femme covert be 41 refted by a wrong name, and gives bail. 
Fend, yet fre may ” lead OR „; for her bond being that of teme 
covert, ſhe may 0's d nan eit factum to it; ideo it will not eſtop 


her, Per Cur. Mod. 311. Mich; Ann. B. R. in Caſe of 
Lynch v. Hocke. 


(F.) Eſtopped by Confeſſion. 
In what Caſes a Man ſhall be eftopped by Verdict, 


Confeſſion, or &c. 
Not where it ſtands with the Verdict. 


Fitzh. [T. HE iſſue is as high in a writ of treſpa; Hit be taken itt 
ppt oe ; 7 voy © 
eint 7. 7 H. 5. 9. 


= toe realty as 1% an at 
Mich 7 SY 


. ——ITue tried in an action of treſpaſs, and judgment given upon it, is a good eſtoppel 3 
2 tion ret. Pr. ppel. p.. As in aflize, the tenant ſald that his ! father was let! 

an. en ſeiſel, and he careres a5 heir, and gave colour to the plainteff; the plaintiff faid that the 
fat er of the tenant had nothing but by diſeiſin Gone to the plaintiit, and "a made continual claim, 
and dairei not ester for fear of death Ar. 15 wh h the tenant ſaid, that at another time be 


i , - N 1 , 8 
bro ' ſpafs again the plaintif, in which he incd becauſe the father of the tenant leaſed to 


— 


him ier ite, and the tenant ſaid that bis father lied ſeiſed, and this lound for the tenant. and 
he e tamages; judgment if he ſhall be received to defeat this ifſue once found ; and by the 
beſt og Nn it is a £00d ctouppel; for he cannot avoid the thing which is found againit him deiore, 
Ibid. citts7. H. 6. 8. 9. 


ſtoppel 3 , 
wre  fendant died ſeijed, and it is found that he did, in other addion the 
„ I plaintiff / _w may ſay that he h:mfelf made continual claim before 
Br. Eſtop- the dvith of the ance, Har Fog For this i 1s not Contrary to the ver- 


of the dying ſeiſed. Dubitatur, 7 H. 6. 8. b. 20.] 


C3. 99 


3 2. In an action, if the i/ſue be whether the anceſtors of the de- 


dict, for the jury cot 14 not. inquire of the continual claim, but 
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Eſtoppel. 


13. So in an action if tenant ſays sthat his anceſlox died. ſeijed, and 
- is His heir within age, by which he has bis age, he may after Joy 

hat his anc -e. had nothing but by diffeifmn ; 3 for this ſtands with 
the firſ plea. Dubitatur 7 H. 6. 9: | 

4. If a releaſe be ada in bar, and #laintiff denies it, and it 
is aun againſt him. he ſhall be after eitopped tO /ay that it was 
maae by dufte. 7 5. 9. ] 

[5. So he c cannot /ay after that nothing paſſed by the deed. 7 H. 
6. 9.] | 

ſ6. If a man would auiid a deed becduſe it was made when he 
was within ape, and it is found againſt him, he cannot after jay that 
he made it by dure)s ; for by the firft plea he acknowledged the 

deed to be good i in all points but for the infancy. 7 H. 6.9. ] 

(7. In deter the tenant ma y ſay ne unque ſei ifie &c. and after ne 


UN: if accouple, 7 H. 6. 0 b. | 


_ (8. In e of . nce/ter, tenant may ſay that he is net te- 
ant, and at another time may /ay that the demandant is a baſtard. 
7 H. 6: 8. þ}] 

(9. In mertdas co/ter, if the tenant traverſes the ation, and it is 
found agan; t him, the tenant iz ether action cann- t / that the 
demaumdant is a baſiard; tor it was "ck zed betore, e contra 

waen he pleaded to the action. 32 Aft. 9. admitted if the te- 
nant had not been covert. 

10. In a writ of atel, 7 ppoſeng his gr andfather to be named F. 
and defendant (eys that he was named I. and it is found that he 
was named J. according to the writ * and he recovers, and after 

he brings ether writ for other 1 52 1 lame anceitor againſt the 
lame tenant, he may ſay that rhe father of the plaintiff was a baj- 
turd, though in the other action 4 Was not denied that he was 
Miller, 30 Af. 51.5 

(11. If a man brings ver it of 1 7 the mulier, futpe/ing 

the buſiard to be beir to bis tenaut and i. e the 
does not deny that he is heir, bit tales Fae) upon any point, 

which is found ag 210 As, he {hail by this ve diunherited Por- 
petually. 30 All. 

E in marian eur brought l the baſtard againſt the muli er, 

if the mulier ays that He ts eldeſt, 710 ſaying r that the plaintiff 15 4 
baſt: re awd it is ford that the {ev d is el /Jeft, the mulicr ſhalt 
never be received aſter to /ay that he 75 4 bojtard. 30 Ail. 51. 
per Finchden. J 
13. In e, if. the tenant ſays that A. died ' ſeiſed, and he as 
mulier enter. ed, and fiaintiff being d baſtard ov/ted him, to which 
plamtiff jaith, that F. 9, enfeaifed Yi ui, by 4 he was ſeiſed tiil 
by the tenant diſſeſſed, by this plea he has acknow.edged himſelf to 
He a baitard, and therelore in another action ſhall nat jay that he 
35 a mulier. 42 Aſſ. 20. 


een. 44 Hil 
| 


[14. In an ad terminum qui preteritt, if the tenant ſats ferth the 
aged of the anceſtor of the pmuintiff, by which he alicned to him in 
114 | fee, 
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15. In a! T: 275 if the tenant 95 ls that FJ. F. made feoffment by 
this ace: | afto1 14 tf e deat 50 of 114. t { J WAI he was tenaiit aft: 9 7 


bi! ty, a and plain int 21/6 /ays that he in 77 c cd 64 Vim by os doed 11; the life 


of . IJ. /9 that Pe Was Tee 17 in 1Q! at: the [7 ME £ T1 / 72 (12; at, HPO il 


which they arc at e 4 And g 
action, if this deed of tcotrment be plea de 0 the tenant in the 

firſt action cannot jay that nothing paſſed by "KP of feoffment, 
becauſe that it N 3 wledged in the other action. Vide Du- 


bitatur, 32 Ail, 


4 , 


* 
/ 


: G 5 1 "'W 6-3 
[ 16. To a hs, it a recovery is pleaded, and the ether might hace 


fal/;fied it, but does not, but ks Nie upon another matter, ich 

is found again him, he ſhall be eſto pped by this admittance, ſo 
that he ſhall not be received to falſify this recovery in any other 
action. 40 Aff. 40 Curia. 

If a man be rceived fer deſa ult of tenant for life, and plead; 
to ue, and at the 1 75 Prius mage. 2 fault, by w thich the demanda;:t 
r G s, it is eſtoppel to the tenant: by reſceipt to ſay in another 

Ctio n, that A. againſt whim the Jud! doment was given, had nothing 
in the fr anktenement je the time of the it action. Br. Eſtoppel, 
s Mich. 17 b. A. | | 

18. In a 1:70, if A. all:zdpes E. to be mucter 11 an ation between: 
him and M. there in a ” ht agaii M. it AM. pleads in bar 


by E. there . cannot joy that ” » TAS a 5. ard Pr. Eſtoppel, pl. 
124. Cites 1. + All. 10. 
15. Ace at common law of treſpaſs in ancient denne again/t the 


0 


5 rs, there if the tenant dies nt take the tenancy ups 
hin, but leads another piece, he ſhall be eftopped at another time 
by 1 it to jay ! that the land 15 ancient demeſue. Er. Eſtoppel, pl. 204. 
Teites 21 E. 3. 25. 

20. Aſſize again A. _ B. both 5 in bar £ verally, 
* iat intiff took A. bs r his tenant, and B. wou'd aue opel 
725 2 becauſe before the aliize en ht th, 2 Ye plaintiff i REL 1 t Writ of 
ad termmnum qui præteriit agat 15 the | ſaid B. and affirmed him te- 
rant, and no eſtoppel by award z for it may be that the deman- 
ant entred after the bringing of the writ of entry, and the de- 
e ouſted him, and that of this he brought aſhze, br. 

E ſtoppel, pl. 191. cites 23 Aſſ. 14. 

21. In aſſize the tenant anſwered by guardian; It Is no eſtoppel 
to the plaintiff to lay that the tenant, at the time of the alice nation 
of the land made to the plaintiff, was of "full age, for he had not time 
to ſay it till now; quod nota. Br. Eſtoppel, pl. 130. cites 25 
Ss 2. | 

22, Scire Facias, ſuppoſing land to be given to IL in tail, re- 

mainder to J. ſon of the ſaid M. in tail, remainder to the rioht 
heirs 4 5 I. and the errang of F. was ' Pleaded in bar, 


and 


e, upon which | 5 t F maintains his writ, if t is be found again 
i n he paint 72 he {hall not after be received 7 'y that nothing fs 
tops. by th e deed, 32 Aff. on Per 41 norpe. * 3 


nd it 1s found for the plaintiff ; in another 
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Eſtoppel. 


7 1. 7 P 4 9 Do J — | ap v7” 7 » 1s . lea 1, 
and the Paint: [aid Hat be TAS A L a/ard, and Was Plea wy for 


. eſtoppel, becauſe he is named 7. /on of M. & non al llocatur ; but 
he was C lied to ant to the baſtardy; per enz Br. 
4. Del, pl. 1 3; CITES 2J 2 3.245 25+ 

23. But it a man 7 5 bimjelf Heir in the writ, where he needs 
not to name I neit heir, and recovers, yet after he na ſay that 
Lc 15 not / nt r C] lame Ih: |. 

24. Contra 150 lere the writ of neceſſity et to be brought againſt 

y 04g 3/95 Qs 
1 {4 eir. |! id. 

25. As where a man by warranty , F. brings a writ of war- 

ggaint W. heir r of 7 and recove rs, he ſhall not be 


| after to ſay that he is not heir, Ibid. 

26. 8&9 where the writ cannit be brought but azain/t the party 
numſef 6 r h1s þ Heir; per Clame, quod non negatur. Ibid. 

27. In aſſize, the tenant ; mails bar, and the plaintiff made title by 
leaſe t9 the tenant for life, and fer entry by altenation made by the 
tant to bis diſinheritance, and the tenant pleaded appel by mort- 
dunceſſor brought by the plaintiff at another time againſt the te- 
nant, in which it was found that he had = and therefore the 
plaintiff was barred of the aſſize. Br. Eftoppel, pl. 148. cites 
45 All. 15. 

28. In treſpaſs the defendant pleaded nt grzity, and the plain= 
tiff eſtopped him, bece auſe he was indifled es F at anather time, 
an 4 traverfe dit, ard ſaid th at it was of the aſſault of the plaintiff, 
and ſo to iſſue, and after waived it and confe the traverſe, 
and held that this confeſſion is good citoppel to plead not guilty, 
and alſo to juſtify de fon aflault demeſne, ſo that he ſhall not plead 
the one nor the other contrary to his confeſſion. Br. Eſtoppel, 
pl. 64. cites 11 H. 4. 65. 

29. If there are a fon and a daughter by one venter, and a daugh- 
ter by another, and the elde/? brother enters and dies 7 iſed, and his - 
ter enters as hein, if the other /ifter of the haif bi brings a writ 
of nuper oblit, and recovers by faije verditt, or erroneous Judgment, 
It is eſtoppel to the eldeſt daughter to ſay but that the other is co- 
heir with her, the judement being in its farce, and if ſhe brings 
writ of partition, ihe ſhall compel her eldeſt ſiſter to make par- 
tition ; but yet by a writ of error or attaint, ſhe ſhall defeat it, 
and ſhall be reſtored to her firſt right ; quod nota and fo ee that 
eſtoppel extends to a thing done bt fore during its force. Br. Eſtop- 
pel, pl. 81. cites 19 H. 6. 26. 

30. In debt at the copias the defendant named F. S. of B. ap- 
peared and demanded judgment of the writ, for he ſaid that there 
i: B. upin M. and B. upon P. abfque Hoc that there is any B. with- 
et addition ; Port. to this he ſhall not be received, for he has pur- 
cnaſed ſuperſedeas by the ſame name, and becauſe this allegation ſtands 
with, and was not contra, therefore no eſtoppel ; the fame law of 
attorney who has warrant, he ſhall not plead N. ſuch vill as B. 
nor here, for it is contra &c. contra of that which may ſtand 


with "Why Br. Additions, pl. 30. cites 19 H. 6. 35. 36. Ie 
- 31. 


us. Eſtoppel. 
bo, 31. If trwo ſue livery as heir it is ef ſtoppel between them, 5 705 
1} that one jhull * balfardize the other after. Br. Eitoppel, pl. 185 
1 15. cites 33 H. 6. 7. 19. 50, per Laicon . | 2 
* 32. If 2 man con es the deed of his unc r pleaded againſt him, IM 
f g it 18 eſtoppel for all the world to plead = Ibid, per Litt. aid 92 
Fi Needh. 55 
bar 32. Note per P Fort. arguen Jo in an attaint, that in præcipe quod till 
LH reddat the tenant rad: ed join tenancy by = ed, the demandant main- 1 
* tained bis writ, and it is fourd for the tenant „ and affirmed by at- obs 
+4 taint that they are jointenants &c. Then F he "fs other fræ- 4 | 
. H cide again? beth , and th, oy plead 7 ie Jan "AP. in bar, the demandant | 75 
By i ſhall not be ei] OpPC d to piead et his deed, or riens pa, 7a &C. for fe 
„ the efiect of the iſſue, whis 2 was found and affirmed, was tie ah 
iS Jointenancy, and not upon the dee d. Br. Eſtoppel, pl. 19. 259 OF 
1 35 H. 6. 20. ney 
8 34. In debt a releaſe wwas pleaded in bar, and they are at iſſue if 5 
5 it be his aged or not, and the lame releaſe 1s 4% in 1/Jae in a, 14 al 
1 ion bettocen the fame parties, there if the one iſſue be found that 625 
$ it is not his deed, this does not make an end of the ather iſſue; 3 
4 but it was agreed that it may be pleaded for eſtoppel upon the Fog; 
4 other aQion ; quod nota, Br. Ef toppel, pl. 159. cites 1 E. Moy 
. | . | there 
: 8. P. Br. . if a 8 judicted of extortion. or treſh afs puts himſelf ints to the 


ca 


EftoppYs grace of ! he Ke? 2, ati d mM at; 's fine, and aſter 7 te „ Jues 5 again 


5 7, and ma . 
Bast him 3 Lili or 10 rit, « al nd he pleads not guilty, he ha all nave 2 
57. the plea, at ad r the making of tine Wy the King hall not cit top him. * 

Br. N. C. Temp. H. 3. pl. 367. (bis.) jen , 

35. Fon the entry is 0 19 pet. 7 edmitti per finem, and ches un 4 

conſejs it preciſely, and crefore it is no eſtoppel. But Broos ed 

ſeems to make the fine by 7 proteſtati Mm that he is not guilty, and the” 

then this is all clear. Ibid. furvi, 

37. A man pl-aded a pardon of the King in the Exchequer, fr Was 

alienation ous let nee,! 260 here TT land 25 Not held of the Alu bil ma 10 

capite, this Was ettoppel to . 55 | to ſay after that he did not nold 18 

in Capite. Br. Eftoppel; pl. 2224 % 7 E. G6. that 

| mater 


[ 437 Fl (G) Eſtoppel by Verdict. 4. 
! : deed 7 
In what Cafes a Man ſhall be cſtopped, as 
| Ore th 
. | 9 Dr. w— by a, 
I : By Thing not material. . br 
1 3 now pl 
2 . E#- 5 LI. FN moridanceſtor as heir to B. if the tenant ſays that A. was that 77 
4 r 2 ſeiſed, and enfeo} ed the ſaid B. and him and his hetrs, and which 
" demandant /ays that the tenant had net any thing therein vut 6 and ns 
4 feme ; upon which the e finds the purchaſe as the tenant ban bp. of . 
M alledged, by which the demandant is barred. In a new dſſis. * i the | 
. tile dan he ſhall be eltoppe d by the ſaid verdict to / t: b th; 
fy l 110 that 


m, ſo 


el, pl. 


Vim, 
t. and 


quod 
main- 
by at- 
pres 
indant 
C. for 
as the 
ite 


Eſtoppel. 


4 purchaſe Was 1 B. ard the tenant, and to the heirs of B. though 
the effect of the plea before was not whether the tenant had fee, 
or only for life, for the demandant was to be barred though he 
had but for life. 45 Aft. 15. adjudged, - It ſcems becauſe it 
was in a manner put in iſſue.)] | 

2. Coſinage of the jeijin « ef V. the tenant {aid that 7 was feilcd 


till 22 A. granafatb. 'r of the demandant, a brother to this IV. 
i ciſſad, upon which J. brought diſtæe againſt 4 A. au made title that 


8 * 


6 
tie ſame I enferfed him in his life „ by which he was ſeiſed till by 


F.. bro ther of It 272 /ed, and th, ſame e A. ſaid th at IT his brother died 
ſift, and he enteredas heir ta biin; upon which the aſſize was taken, 
fe found that IF. did not diefeiſed; judgment if &c. Verc if the de- 
mandant ſhall be bound here as heir to his grandfather, where he 
aims by his couſiu, and not by his granafather, but he conveyed by him, 
nevertheleſs it ſeems that he ſhall not be b nt but Brook makes 
aquere, for there: eaſc ofthe grandtatheratter the death of the couſin 
Hall be a bar, ther fore quære of the eſtoppel. But per Finch. and 
nt the fed #f thr i] fue in the Cle was but 1 25 on the ſeiſin and 
"1fan of the plaintis, and therefore the finding that M. did net die 
ſe: ed w as furplujog „Which mall notbe e ſtoppel b y them. But note, 
that the writ of cot inage is if he wa ſeiſed the day that he died, 
therefore it may be that he did not die ſeiſed, and yet was ſei fed 
the day that he died, and ſo is the opinion of Fitzh. in his new 
Nat. Br. „ v. Eſtoppcl, pl. 27. cites 40 E. 3.38. 

3. The plaintiff declares that B. hgia of him a * and an acre 

" land by 16 marks, and that the Plat ntiff rained , and the de- 
Din mt nude rejconus, The deten ant f/ ads that the plaintiff at 
anther time brought an Hexe againſt the fat 4 B. of the faid 10 

marks, 20 vhs pl, ae 4 hors de an fee; and the Plaintif Amade title that 
the defendant Heid th horſe, "and five acres of land, and a mill, by the 
ſervices of 10 m bY s, and fo within his fee, and that the plaintiff 
was nonſett, and: he B. leaſed ro the defendant for years, and de- 
mands judgment if the plai! tiff ſhall be received to ſay that the 
19 mars are iſſuing out of the houſe and acre only ; and reſolved 
that the plea is n. ta ood, becauſe the quantity of the ſervic 2s is not 
material in an action of reſcous, but the tenure only. 
per Cur. cites Mich. 7 E. 4. 18. Fitzh. Eton 69. 

4. A ſize by F. late wife of R. the defendant Pi eads feofimert by 
decd of the plaintiff 5 2 ther with war ranty; the pla intiff replies 
ri. ns paſſa per le fait; the defendant v elne, thet the defendant be- 
forc that time had br 970 ht an aſſixe againſt the Plaintiff and Jer late 
huſband, who to it pleaded that the lands were given ta one MW. and 
A. his wife, and the heirs of therr bodies; the remainder to J. the 
now plaint , and her heirs; that MAH. died without iffue by M. and 
that I. after the death of M. aliened in fee to the now defendant for 
which J. entered and demanded Judgme nt i &c. the pla: tif there; 
and now the d. -fendant rep lied, that the feeffment was during the 
bye FM. by the deed; and the jury found accordinghy; judgment 
i the plaintiff ſhall now be admitted to plead that nothing paſſed 
by that deed ; and reſolved that the plaintiff here was not eitopped, 
becauſe in the firfl action the deed was net in queſtion, but the time 
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ihe plaintiff, here the wera!d? wiuld bave made it an e/top pet, and 
the Court thould be aſcertained that they were one and the ſum? 
perſon; and ſo judgment in B. R. was reverſed in Cam, 


Seace. Cro. J. 358. Hi. 17 Jac. Watkins v. Oliver. | 
7.: 20 Car. 2. Vaughan brought a wilt of aber unde nib! 


F.. 19. S. C. habet in the great ſeſhons at Brec Kn againſt Morgan, and 


had] judgment. And Morgan the ten. t bri ings a writ of error, 


4 


an { o/fi /fugn's fo 'r error that he was an infant a the time of the) judgment 
21 Was! VIZ: © the age of 14 and no more, ard that he aptrearcd 
s he ought to have appeared by guardian; and 
UPON this 1Nfinc) ine Was taken, arlt q lard Oo De at Abergavenny 
in Con? Monmouth, and tried at Monmouth, and found for t 
tiff in the writ of error. And now Pollexfen moved in 
arreſt of judgment this excepr ion, Viz. The writ of error Was 


— 14 
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, 1 7 JJ ” * wy 
brourht 20 Larc 2. and the tenant had alleged in 20 Car. 2. th 
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but judgment was reveried bs the whole Court. Here is no 
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, 3 I 3 E 1 Y : . 17. 
eſtoppel, becauſe the alledging the preciſe age in the Viz, 
z I 9 * I 
pn 8 s 200 4 | > £2 ns * 12 4 14 ” +3 " } = 
IS idle and oe AY CTIaDIC, and he might have alleged any other 
] — ] 5 2 1 1 % * » * 4 12 4 — 1 | - * 
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the iſſue upon it. Raym. 450. Mich, 33 Car. 2. B. R. XIor- 


A 5 and it Lan V, Va TY Shag. 


8. An eſtoppel up s Merge goes a great way; iſſue in tail 
Wall never falſify it. ut it 5 is oftopped, and he js ins H. with 


him, whether this att aVO 0d the eſtoppel | is a quære. Show. 28. 
Trin. 1 W. & NI. Inc edon v. Burge 5. 

9. Fury is luud by ettoppel, unlefs the party leaves the fact 
t large by pleading. 1 Salk. 276. pl. 3. Mich. 3 Ann. B. K. 


Trevivan v. Lawrence. 
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In 


adſue 

0 
den Je. 
plain 
this \ 
All. - 
* 7. 
il ON 
bitaty 
June 5 


Cites 14 


[(8. 
35 du 
ſuited. 


Nonſfuit. 


(I) Eſtoppel upon Records after Nonſuit. FA 
: _ 
Tn what Caſes a Man ſhail be eſtopped after 


1. JF the plaintiff denies a died by traverſe, if he be after non- D ogy 
= X \ |. 62 

ſuited he cannot affirm the deed, Contra 11 Th, 4. 30. 1 any 
1 1 J 41 [ ' 716 | , p! | G ( 8 : 4 * 


- 12 g 51 4.4 7 1 ! J . 4 —_— 4 4. | . 4 ! - . NK 8 
2. If a deed b. 7 eaded 1. a Jar, and 14746 7 [AV £1; * ne Made it 221. LAI, 
i d ” , 


by 4 dureſs ot impriſo ume 25 and after the plaintitt is nonſufted, in hi - 'Y. 
2 new action he cannot fay that he was within age at the making, tutnors.P. 
tor he mite the dced good before in every point but for the Fh. 
dureſs. 2&8 E. n= 2 b. E H. 6. 20. 14 oy . 9. b. 55 2 88 
tes S. C. but I do not obſerve S. P. there. Br. Eſtoppel, pl. 77. cites 7 II. 6. 8, 9. . 
—-Fitzh, Eftoppel, pl. 20. cites Mich. 7. HH, 6. it S. Pp. 4 not appear. 


— 


3. So in ſuch caſe he cannot ſay that not his deed. 6 H. 


4.4. b.] f 7 . 


GH, cites 9 II. 4. and 6. II. 4. 4. S. P. bz Hank. 


C4. In aſſize, if the plaintiff acknowledges a matte) W EY Hu- 


2 


fel and atter 1s nonſuited, yet in a new action he ſhall be eſ- 
te pped by it. 3235. 

5. In a//ize, if it be Hun d by verdict that he was not ſeiſed nor Br. Eg 
d:i//cijed, and after, before judgment, is nonfuited, in a new aſhze Pol pl. 
he ſhall not be eltopped by this verdict, becauſe now he cannot «< CG 


have attaint upon the verdict. 18 E. 3. 35. Cur. 17 Aff. 27. S. P. dces 


. * 1ry . 2 CCA] 7 
adjudged.) ü - = 

3 . 7775 PENS 
[ 6. In 7 3 if a See as the Ne 6f ?, C 5, 727. a 11 be 
den 12d, C. 5 it 18 fer "1d by Vi ict 5 I. IT 18 C < 70 * 1C Et 'T? and afte! r 
ple alntiff ! 18 non{uted it 2 f 15111 1211; HI Ee mall 110 be a 1 bed by 
DI, 6 2 a „ * * | By - Ty -4 
this verdict to deny the Lead in a new action. 16K; 3 358. 15 


Alt. 28. adjudged. } 
7. In debt: 1:1 ano pation, if the plain: : 7 counts of the mating Ile is not 
in one place, after nonſuit he cannot allege it in ↄ‚ m Hu- ERR 
bitatur 14 H. ©. 9. b. | | 58 2 pn 


June Ch. J. for when the is nontuited the record is as null; 
cites 14 H, 6, 9. 


[8. Tf > deed 12 pie Laded 1 711 bar, ti; © w hich 7; 7 [a t to be 724 4. Nr. Eop- 
by dureſs of i impriſonment at D. and. after the plainticf is non- „„ 
ſuited, in a new action he cannot vary from the place. 45 E. 3. 2.1 Ir. 


Lieu 0 Ca 
4 14 cites S. C. -Fitzh. Eſtoppel, pl. 197. cites S. C. & S. P. Ibid. pl. 198. cites 
8. C. but S. P. does not appcar there. | . 


9. In falſe umpriſonment, if the plaintiff corn: ol an im 2 
ment in one Place, after nonfuit he may allege it in another place, 
for che place! is not material, Contra, 14 H. 6. 9. b.] 


O10. In 


440 __ Effopyel. 


Br. Brief, ſro. In aſize by A. B. and C. again D if they male their 
FE 1 ves Plaint, and after the writ abates by nonfuit A. and B. only may bring 
EC. @ new writ, though C. be in full lite, for if they miſtook their 
Br. Ettop= writ before, they ſhall not be ouſted of a good writ for ever. 31 


pel, pl. 192. : Hudoed 
cites 9 AT. AT 15. adjudged. 


dg. SP. Fitzh. Eſtoppel, pl. 140. citesS. C. & S. P. [and Roll ſeems to be miſprinted. ] 
F. P. Br. XI. If in an action the d fendant pleads a releaſe, and the Plaintiff 


Eftopre!, pl. 8 a 5 5 x 
+ phe denies it, and after is nonſuited, and brings another action, and the 
S. C. and defendant pleads the ſame releaſe, the plaintiff was not eſtopped there 
Fitah. Scire to avid it by raſure in (ſcire facias.) Br. Eſtoppel, pl. 186. cites 
Facias 129. E 1 | 
24 F. 3. 35+ f | BE 
XII. In affize, the tenant pleaded matter in another aſſixe, in 
which he himſelf was nonſuited, and becauſe he was nonſuited he 
was not ſuffered to plead it as eſtoppel, but was ouſted thereof by 
award. Br. Eſtoppel, pl. 194. cites 44 Aff. 19. 
XIII. Where a man brings an action and is nonſuited, he ſhall 


not be eſtopped by this record after, for by the nos ſuit it is no re- 


cord; per Wankf. and Litt. But Brooke ſays, quære. Br. Eftop- 
pel, pl. 15. cites 33. H. 6. 7. 19. 50. 


XIV. Where a man in an aſſixe makes title that A. was ſciſed 


, 


and enfeiffed B. who enfirffed C. who enfeeffed the plaintiff ; and 


after is nonſuited, the plaintiff ſhall be He to deny the ſciſin of 


any of them, for each of their ſeiſin is material and traverſable. 
Br. Eſtoppel, pl. 162. cites 5 E. 4. 7. 8. 7 E. 4. 19. 20. 


XV. A xrecerd in which the party was nonſuit, ſhall be eſtop- 


pel to him to ſay contrary to that which he ſaid in the record oi 
nonſuit ; per Chock. Br. Eſtoppel, pl. 98. cites 9 E. 4 29. 

XVI. But per Needham, he may convey by other anceſtor in the 
ew ſuit, notwithſtanding the nonſuit. Ibid. 


(H. 2) Suppoſal. 


Fiah. Ef. [II. Aue poſal in a writ ſhall not eftop a man, if he be non- 


toppel. pl. | : 3 Se | 
3 ſuited, in bringing of a new writ. 6 H. 4. 4. b.] 
S. C. and 


9 H. 4. 


Debt upon a leaſe made to M. for arrears of rent for the years 20 and 21, and becauſe 


it appears that the leaſe was expired before theſe years he was nonſuited, and brought other writot, 


debt upon the ſame leatc, aid declared for arrears for the years 13 and 19, and counted of a leaſe 
made to A, where the hrt was to M. and the firſt action ſuppoſing the leaſe made to M. was pleaded 
for eftoppe! to ſay now that the leaſe was made to A. and per Brudnel and Kingfmill it is no eſtoppe13 
for the writ and declaration is not but ſuppoſal which ſhall not be eſtoppel. Br. Eſtoppel, pl. 119- 
cites 21 H. 7. 24. As 1a tormedon the demandant conveys by one defcent and is nonſuited- 
and brings other formedon and conveys by another deſcent, and well. Ibid. And in mort- 
denceſtor as fon and heir to one, he may be nonſuited and bring another writ as ſon and heir to ano- 
ther. Ibid. 
action of waite upon a leaſe for 10 years; for the firſt writ may be falſe, which is the cauſe of the non · 
ſuit prradventure, and then it is no reaſon that it ſhouid be eſtoppel. Ihid. And per Kingſmill, 


if the defendant had pleaded, and the plaintift had replied of record and had been nonſuited, there the 
fuſt record ſhall be eſtoppel, for the replication is matter ia fact though the writ and count are only 
ſuppolal; but per Rede the writ is ſuppoſal and the count is matter in fact, and it is. eſtoppel by him, 
and ihe lame a of part confeſſed ty be paid by the count, but uo matter here was mentioned _ 


And in action of waſte upon a leaſe tor years he is nonſuited and brings another 


07411 
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WAas 1 
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wiiethe 
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Eſtoppel. 


+ 449 


we ef Foppel | ſhould be inſufficient by reaſon of the nonfait; and therefore it ſeems that the r-cord im 
which the plaintitt was nonſuited may well remain as eſtoppel if there was no other matter but this, 


guod nota, Ibid. 


[12. In 2 rtdanceſor, if plaintiff ſuppoſes his anceſtor of the Pr. Eftop. 


name of Ii. if he be nonſuited he may ſuppoſe his name in another P. 


writ to be L. 46 E. 3. 18.] 
[r3. So it is ina formeden, 6 H. 4. 4. b.] 


al. 


A 
comny _— 


toppel, pl. 96. cites S. C. 


75 "of 


"14. If a man in msrtdance/ts; - juppojes th bat his father a: 4 feifed 


4 


ef fee aſter nonſuit, he may bring a /ormedon ſuppsjen; g him to have 


eſtat 1a - ©; 4. 5 j 
15. In writ of coinage, if plaintiff makes himſelf heir to an 
an ceſtor, after nonſuit, he may bring formedon or other writ of 


8 ze ſame land, becauſe that the firſt writ was but a ſuppoſal. 


H. 6. 15. b. 
- „pl. 1. cites 2 H. 6. 1c. and 39. S. P. by Martyn and W 
Cites S. C. & 5. P. per Martyn and Babington. 


Soo In « 4 upon ORE if plarntrff alleges the makins in J. 
after nonſuit, in a new action he may allege the making in ano- 
ther „ e any eſtoppel. 6 H. 4. 4. b. adjudged.) 


1 7. In « affrze, if the tenant plends a recovery in mortdanceflor 
orain/t the anceſtor of the demandant, which demandant would void 
Fe falſe Latin, and after the demandant is nonſuited, in another 
aſſize he may avoid the ſaid recovery, by /aying that his anceſtor 
Was not tenant of the fr anktencinent at the time of the recover, and 
{hall not be eſtopped by his admittance in, the firſt aſize, becaulc 
he is at large by the nonſuit. 19 Aff. 4. adjudged.) 


of all the juſtices the aſſize was awarded at t large, becauſe nihil dicit; quod nota. Brook la; 


Fitzh. Eſtoppel, pl. 


Pr. Eſtop- 
el, pl. 1. 
cites S. C. 
and 29. pe 
M — 
Br. Eſtop- 


15. 


Fitzh. FC. 
toppe', pl. 
99. cites 
8. 


Fol. 868. 
— 
S. 
Eſtoppel, yl. 
128. cites 
S. C. and 
the otherde- 
mi ane an 

by advice 
gute, 


whether becauſe the record of the nonfuit is no eſtoppel, or becauſe a man may have divert 4 pleas 


to avoid a recovery. 


18. Recordare between A. N, executors of the teſiament of C. and 
R. 41. of an ox of the ſaid A. taken, and to ſuppoſes property in 
Baabe, and good, and the writ awarded good. Br. Brief, pl. 

445. cites 24 E. 5. 35- 
19. Seire facias upon A fine, the tenant pleaded fen Pment with 
warranty of ene R. M. in remainder in the fine, to whom the plain- 
tiff is heir; the plaint iff faid that R. is a bojtar a, and the tenant 
eſtopped in, for that the torit f the plaintiff« alled him &. Jon „FR. 
and 1 it be his ſon he is no baſtard; and per Finch it is a good 
eltoppel ; quære, for it was net adjudg red. Br. Eſtoppel, pl. 

02. Cites 39 E. 3. 10. 11. 

20. Where a ſeme paint. f, in aſſ gs pleads againſt the defendant, 
VO pleads as ſon and heir to the e father of the fene plain: it, rat 


R. their father firſt goes AA. and had zue the Gefen: ant, and 


that living H. -K. tak ta ſeine vp and had ue the ſeme Plaintiff, 
which 
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Rr. Dette, 
i. 3. cites 


3 H. 6. 14. 


8. P. Br. 
Count, pl. 


x. Cites 


Br. Ettop- 
P'. pl. 169 


citcs 7 E. 6. 


5. P. Br. I raverſe per &c. pl. 18 5. cites 5 H. 7. 11, 12. 


Eſtoppel. 


which eſpouſals continued all th ir lives, judgment &c. and plended 
ſuch matter for eſtoppel by pleiding in other e +. for 7 fall 
not be int, ded upon this matter 1 e 4 feme Were 
di verced, for this ought to be alles by and other- 
wiſe in; quod nota. Br. Etiopp ls | pl 3. 11. 
21. Ther e is a di. verſity, as it ſe: Vetic e. t or count, 
and plea pleaded, tor the one is o i pc, olal whit: 0 eſtoppel, 
and the other is matter in fact, and concord” the bett opinion is fo 
21 H. 7. 24. 25. that a man who brought a wc t and declared uten 


a leaſe 79 . TC fete, and 777 anther T GECHRT = 6 GN 
fame leaſe to P. and good, for a writ and declaration is only ſup— 


- 


1 * 7 E 1 , ” , 7 * 3 3 * 
poſa J]; 5 7 ut it 18 {aid e B that if te Gefe! O17 Fa A 7. 04 ey 30 bar, 
and the plat 1t tiff Þ 1/7 maintained the tlace by replica 10 this is mat- 

T) 


ter in fad, and by this he > thall be citop} ned ; nota diverſity, Er, 
Eſtoppel, pl. 39. cites 45 E. 3. 2. N 
Rr. Dureſs, pl. 5. cites 3 E. 3. 1. 2. 


22. Debt un ebligatian wade 7 1 L. Paſton demanded jud7z- 
ment 01 the writ; tor be! as 1 ot 77 Ut ye = penatn, 4 7 75 
the ſame 50er on in N. uf peſing the 6 119 nation ta be made at X. 


judgment of the writ; & non allocatur, be cauſe his aying 75 1 
but ſuppeſal. Br. . e pl. I. Cites 2 . 6. 15. 9 Ea 
23. And tee the ſame year 14, that * deat againſt F. as 8 mt 
trator it is no plea that at another time the þ/ laintiff brought at 
againſt one IM. as executor fo e ſame pes ſon, judgment if he 10 v 
ſay now that he died inteſtate, & non allocatur; for he wis 5 4 
firanger to this record, and wes it :s not we ſupp /al, and therefore 
ne was awarded to anſwer; and it is faid for law in both caſcs 


that ſuppoſal is no cſtqppcl. Ibid. 

24. It was ſaid in a writ of entry that Mich. 18 E. 3. Fo re- 
don in remaind {CY Was brought, and it was abated by ey gegen, 
non) mond 5 and after the fame « demandant 72 8, [ fo eden oſs 44 
cender of a gift MW! ade 77 himſelſ, to Whom He 2 fpojed the lea; 4 
made in the for medon in roma. ral „ and . writ ee 200 ot 
the reafon ſeems to be, that the fir/? writ was ff 'ppeſal, which is 
not eſtoppel. Br. Eito ppel, pl. 180. cites 9-H. C. 51, 52. 

25. Srperjedeas of Chancery becauſe J. is ſervant lo the Chan- 
cel/or, it is no eſtoppel to the party to ſay that he 1s nat ſervant ty 
the Chancellor, for the writ is ut accipimus, and alſo the pa ity 8 
3 ſtranger to the writ, Br. Eftoppel, pl. 184. cites 21 Ul. 
9 20 
26. It was ſaid that * brit nor count is only ſut poſal, fo that if 
tenant in tail appears and loſes, the iſſiie may ſay that his fathet 
was not tenant at the time of the recovery, Br. Brief, pl. 374. 


* cates 12 E. 4. 14, 15. 


contra of bar, er title, or ether pleading, for this is matter in fact and eſtop pel.— 
8, P. And therefore bar which 


matter in ſact i; god without uaverſe. Br. Traverſe pet &c. pl. 186. cites 5 H. 7. 20. 
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Br. Tre eſpaſs, pl. + 3/7 . Cites 16 
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Q 


ſeiſed of the land at the time of the recovery, and ſo by conſe— mo 

quence ſhall eſtop C. who does not claim under A. but comes in ao, 

after the recovery by diſſeiſin. Mich. 10 Car. B. R. between 5 

Bull aud Mott, and per Cur. adjudged upon a ſpecial. verdict, | tha 

none attending for the other part. Intratur Trin. Car. Rot. | rec 

I ; no! 

| . Br. , * who claims by the heir of A. which A. ha d rehaſed be fore p Br. 
| al fait 4 in jee with Warranty ſhall ! be bound by the deed as his feofor b | 
14. ces fhall be, and therefore was compelled to anſwer to the deed at 
* een he was a itranger to the deed ; ; quod nota. Br. Eitop-" N ag 
pel, pl. 142. cites 37 Aſſ. 16. | Wa 

5 In quate impedit, if matter 7 * e/72ppel be pleaded againſt the ] and 

patron WHICH 15 hae an d the lame matter is pleaded againſt! the 1 I 
incumbent he ſhall be eſtopped alto, becauſe "Wy patron allo is eſ- | and 

topped, a and the incumbent ca nnot claim but by his- preſentment. ö 72 

Er. Eſtoppel, pl. 102 Z. CCS 391 L. 3. 25. | | ana 

6. It ſeems org tters patents of the King are not eſtoppel to a j the 

ſtranger nor bar. Br. E ſtoppel, pl. 52. cites 3 H. 4. 8. err 

7, A ftran! zer {hall not take advantage of an end ppel, and theres - Ei 4 1 

fore ſhall not be bounc by it; as if one takes a leaje. for years. I 
indenture of his ow n lande, the fame ſhall bind him, but if he dies | -peac 

without heir it /þal/ mit ind the lord in point of eſcheat per Cur. | him 

Le. 178. pl. 124. cites 18 H. 6. 22. het 

8 in dower if tenaut in fee-femple ſays that he holds for term ef. 1 

life, the reverjicn to J. 8. and prays aid of him, this is eſtoppcl . iſſue 

between the tetant tor life and him in whom he affirmed the re- &c. 

verſion ; but the demandant in piæcipe quod reddat may ſay that 10 

le was tenant in fre- ſimple the day of the writ purchaſed; for a ſtran- | bis] 

ger ſha]! not be concluded where he affirms the reverſion ut b be e 

ſup ra in a common perſon, but if he affirms it in the Ring ut ſupra, | almi 

there it is a concluſion to all perſons. Br. Eitoppel, pl. 88. indie 

11 H. 6. 2. | | j "2 

9. Teſtament naming A. and B. executors, it is no eſtoppel for tam 

them to jay that they were not made executors, and a good reaſon, that 

444 J for they are not parties 19 it, but are > WON by the teſtator. Br. 1 
Eſtoppcl, pl. 185. cites 22 H.6. =- 21 

10. If I bring an action by the 1 of IF. D. where my nan: plain 

is J. D. and recover, the far "ty ſhall ep me in another action to 11 

fay that my name is J. D. but a ftranger cannot to eſtop me. Br. bin 
Eſtoppel, pl. 216. cites 30 H. 6. 2. | cauſe 

11. But every flranger fall take advantage / ba/tardy certified, none 
Ibid. teſtan 
12. And ſo it was 1 35 H. 8. that a „ranger to the fine er 1 

reccbery ſhall not plead it for eſtoppel. [bid. | 2.2 
Br. N. C. 13. Contra if be claims a ge land under the fine, or recovers ©: as thy 
by 1 q by them who were parties, or Claims the fame «tate or part of it, and inrol1 
that this c/tate continues, for then he is privy in the per. Ibid. 3 any 
14. Treſpaſs againſt J. N. of D. who ſaid that there are two D's | Cogn 
&c. and no D without addition; per Chocke, to this you ſhall a 


Eſtoppel. 


not be received, for at another time you yourſelf brought a writ 
againft him, and your writ ſuppoſed you to be of D. & obtulit fe, and 

10% proceſs, which is in effect appearance in law; judgment it he 
ſhall be received &c, Per. Lit]. the plaintiff is a {tranger to this 
record, and cannot be eftopped by it, therefore he by this ſhall 
not eſtop the other; and by the beſt opinion it is no eſtoppel. 
Br. Eitoppel, ji. 105. cites 37 H. 6. 22. 23. 

15. Aud al/s when the defendant in action perſonal makes default 
at the original, by which it is enter'd quod querens obtulit ſe 4 die 
againſt the defendant, and had capias, and jo at the ſecond appear- 
ance, that this is not properly appearance of the plamtiff to the ſuit, 
and then without appearance it cannot be jaid his ſuit. Ibid. 

16. A man has chattels of outlaws, and another is outlawed, 
and he ſe es, and after the party is acquitted of the outlawry upon 
iſſue between the King and him of the outlawry, and brought treſpaſs 
againſt him 077 Lond ; it ſeems that he ſhall not be concluded by 
the firſt iſſte, becauſe he is a {tranger to it, and cannat have 
error nor attaint thereof. Br. Eſtoppel, pl. 103. Lites 7 E. 

. 
g 17. And if A, be bound in a recogmzance that B. ſhall obſerve the 
peace, and in ſcrre-facias againſt B. it is found between the King and 


t 
him that he broke the peace, there in another ſcire facias aga: 5 A. 


he ſhall not be eſtopped by the firſt trial. Ibid. 


18. So of two actions by willein againſt maſter and ſervaut, the 
iſſue tried againſt him is no eſtoppel to the other, for ſtranger 
&c. Ibid. 

19. But it was ſaid if a man commits felony, and enfesffs A. of 
his land, and after is attainted of telony by verdict, the fe ee ſhall 
be eſtopped to ſay he is not guilty. Ine reaſon ſcems to be in- 

aſmuch as none may have attaint of this verdict, for the party was 
indicted by 12, and attainted by other 12, w nich is 24. Ibid. 

20. But it was ſaid that F in this caſe the par had been at- 
tainted by his «wn confeſſion, there the feoflec might have averred 
that he is not guilty ; and contra where he is «tainted by ver- 
dict. Note a diverſity. Ibid. 

21. Debt againſt executor, who faid that at another time the 
plaintiff brought action againft the ordinary, fuppaſrig that the te/tator 
died inte/late, and recovered judgment of the writ brought againſt 
him as againſt executor ; and per Cur. this is no eſtoppel, be- 
cauſe the defendant is a ſtranger to the firſt record, of which 
none ſhall have advantage but privies, and alto it may be that a 
teſtament was proved after, and therefore no plea. Br. Eſtoppel, 
pl. 169. cites 18 E. 4. 1. 

22. A ſtranger ſhall not be eſtopped by the inralment of a deed, 
as the parties ſhall be, as it ſeem'd to the Court; for though the 
inrolment is reputed to be of record, yet it is not a record created 
by any judicial a? ; tor it is not like to a recognizance, and in all re- 
cognizances nul tiel record ĩs a „ he ſcaling and delivery 
is the force of ſuch deeds, and not the inrolment. But in caſes 
of recognizances they take their force and effect by the inrolment 

K k 2 | only, 


Br. Dette, 


pl. 163. 
cites S; Go 


[ 445 J 


[ 


445 


ficd mulier ; judg 


Eſtoppel. 


only, and not by the rad and therefore here a ſtranger ma! 


well enough be received to deny the time of the delivery, wi! 0 
is only matte of tact; but the cognizance before the j judge 1 
matter of record, and by this the debt is created; but SGblie mY 


Ons, and indentures, at dd 0 ceds of feoffment take their "Eſa b 
the delivery, and fo is a perfect act before the cognizance js 


taken, and before any it nroimen t. Sa 91, 92. pl. 169. Paſch. 
28 Fiz. in Caſe of He an Ty Dow vne. 


3. Prices in Bond, as the hein; privies in gate, as the Hf 
fee, lefice &C. Pri VICS 71 late, 28 he " MN by eſch, "(7 
he curte/y in orb er, the incumbent of A benefice, and 8 tl at 
come under by act in law, or in the peſt, ſhall be bound and take 


advantage by eines Co. Litt. 35 


«Ct i 141 nit | V 


— 


(K. 2) By Certificate of Biſhop e. Who. 


Strangers and others, 


eau f the biſhop that 7. S. who was cn. 
lawed, was in his priſon at rhe time of the outlawry, is 
eſtoppel to all to ſay that he was at large at the time. Br. L- 
toppel, pl. 211. citcs is E. . | 
2. In aſſiſe by A. againſt J. w ho | I! ntitied himſelf as heir to ils 
father by deſcent, and gave che; the plaintiff ard t. at * 
Ea . F. pleated 22 1 becauje at anther time iu forme: 22 
Betten him an 5 Fl. be was certified miulien; i. dg ment &c. And 
by the opinion of the Court he ſhall not have the plea, Wherc- 
tore he pleaded that he is mulier, and not baſtard, and! 
tried by the aſſize; quod nota. Br. Eftoppel, pl. 131. cites 29 
Asi. 64. 
3. If the bißbep cent iſes baſtarcy, 
that he is heir. Br. E ſtoppel, pl. 179. cites 11 H. 4. 84. 
Jutra of certilicate Eg er, tor he may be mulier by the 
law of the church, and baſtard by our law, and therefore it is no 
eſtoppel to a ſtranger to this 5 I bid. 
bh In aſſize, the tenant lead yy 7 tardy in the 


it is eſtoppe! to all to allege 


— 
LY 


Plaintiſ, and be 
—— 


ſlepped him, by reafon that he tba. at another time der tified mulier H 
the biſhop, in a ref OR bet taten a ſtranger and the bail, of te 
2 5 who acknowledged the taking in right of the plaint fe in 
which the bail if had aid of the now plainti F and there was Certi- 


ment &c. and a good r as was adjudged 
there; quod nota. Br. Eftoppel, p23 "= cites 7 H. 6. 37. 

©. Where boſtardy ini oe action is certified by the biſhop, ani 
after the plaint!, 72 nanſuitell, the certificate ſhall not be eit toppe! 
no more than aiter diſcontinuance, and the reaſon ſcems to be, 
inalmuch as there Judgome? it cannot be given uUpan tie certificate , 


Br. Eiftoppe!, pl. 101, Cites 3 E. 4. 11. per Moile J. 
(K. 3) 


1.0 P 
deten 


Cate 2 


7e 
0. 

deas, 

Gefen 


es? 
C-\CC{/& i 


* 


» 
| Wk, | 
* 


rea ay | 


Hutfe 


Dubit; 
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ae (K. 3) By Appearance, Imparlance, Defence &c. : 


ps N dower, the tenant alleged detatner of charters by the de- = 
8 mandant, concerning | 9 land deen Fo his father, and 1 
ht. in caje he will deliver them he is, and always was, ready to render 
1 dower if & c. Per C andiſhe, to this you ſhall not be received to DOES 
en. F fay that you was at all times ready, for you was Migned in this 
475 pia; per Martin J. this is no eſtoppel, for the eſſoign may be caſt 
4 8 ba /iranger, which ſhall not hurt the party, quod Cur. concellit. 
hs SE Br. Eftopye I, pl. 106. cites 14 H. 6. 3. 4. 
885 I 4 Treſpas again 7 F. IL. of F. who made defence, and impart: 
_ til anther term by the fame name, and after came and /aid that be 4 
= cas of B. the day of the writ, and not of F. Judgment of the f 
I writ and was eſtopped by the defence and imparlance per tot. 
Ss Cur. Br. Eſtoppel, pl. 79. cites 19 H. 6. 1. | 
O. I 3 And if a man makes an atter ney by ſuch a name, he ail not 1 | 
4 in en after and jay that he was of another vill, for he ſhall | 
bot p. lead it but in proper perſon before attorney ache and before | 
| wcfence and imparlance, and no diverſity between the day of ihe 
77 E cate a and the imparlance. Ibid. 
© 3 4. Aud if a man ſo miſnamed purchaſes ſuperſedeas by ſuch name, 
E. I . he ſhall be concluded to plcad miſu eſmer Contrary to it. Ibid. 
z 5. 82 evhere a un 1 or: comers Jeu, 7 J. N. wh: 2 if - Þ15 
18 : name is If, N. Ibid. 
5 0 l 6. But in ſuch cafes, in his defence, imparlance and ſuperſe- 
{51 deas, it Hall be fo, y: 1 3 hire 137, N. whe is named f. NM. ub 
\ ng F gefends &C. and fo upon tc ſuperſedeas, and then he ſhall ſave the 
re- acception after 3 od nota per ay Cur. by aw an Ibid. 
* 45 4 7. Ee who renders Hi el, al e ex ig 17. OT g atis at the Cl. 
25 pias, or pone, may plead | "mii oliner; and this matter of appear- 


ance ſhall not eltop him. Br. Eſtoppel, pl. 83. cites 19 Ul. 


eve b. 5 
4 In de 5 he! f 27 5 + 4 ( A t/ f 1 15 7 4 [7 times h 3 Des; 
ON Ver, 7 175 74 0 e 13, aN 1 ai Als nne, PAS VEE 


the I ready ta ren: ler (| . Er Kc. chere It! 18 no ſie ppel t ſay that the 
no tenant has been efſloi 2 for it may be caſt by a ſtranger; per 
Huſſey. Br. Eitopptl, pl. 154. cites 7 H. 7: 0. 7. 10. 


8 ; . (L.) Who ſhall take Adv rantage of an Eſtoppel. 


tie . 
ed Who claims under it. 

2 A 7 A F-me tubs claims dower ſhall have advantage to an eſtop- Br. Eſtop- 
bel 0 el by de red betibeei her baron aud the te? rant, 3 HA. 4. 8 pel, pi. = 
| 4 Cites I 
„ bün b | | | . 
ite 4 Eſteppel, pl. 93. cites S. . Ce. Litt. 252. a. S. P. at the bottom. 


1 Fa. If 


. 


M 


„ 


K 


F e 


cites S. C. Cord to eſtopp the party. 


446 Ettoppel. 


* 3 If a man egſe fer life by indenture, ad after levies a fine of 
AY e the reverſion, the confer ſhall ſtop the lefice in a guia Juris 
<. P. per clamat, to ſay that contfor had not any thing in the land. 3H. 

Rede. 4. 6.] 

E447 -] Ty 3. If a man recovers a ee without title, in an aſſſſe, 
p—— ct the tenant if the land, and after the tenant aliens the 
® Fol. 3g. land, "the alienee ſaall be eſtopped by this “ recovery as well as 
«a the Mor becauſe he comes under the charge, JO 3 3.21. b. 1 


- —  [, If J. S. be eſtopped to Claim any eſtate in certain land, and 
is Pie 98. 
and "hg 7. D. has £61 nell the late by doppel, aud 85 5. enters up the 


cites S. C. land and a ſtranger comes in aidof Bim, if rrejpaſs be brought againſt 
the ſirarger he may well juſtify and take adv antage of the eſtop- 
pel, for he claims in right of him u ho is privy, Contra. 14 H, 


c. 3 6. 23. b. Curia. 
(L. 2) Stranger. 
Br. Eftop- | [5. A ſtranger te a record ſhall not have advantage of the 1 re- 


pel, pl. 44 
46 E. 3. 18. 

Eſtoppels ought to be reciprocal, and to bine } both parties and that is the reaſon that regu- 

larly a ſtranger ſhall neither _ advantage of, nor be bound by the eſtoppel. Co. Litt. 352. a, 

e. 58. cites 18 H. 6. 22. S. P. a 


And the [6. If an infant makes a deed, he ſha!l not be eſtopped to avoid 


7 f of hi : 
Fant. it, becauſe he being in ward to the King before the making in 


veryis wo Chancery proved himſelf of full age, and ſued livery, (becauſe 


. dut the other j IS a ſtranger to this, as it ſeems. ) 46 E. BY 33- } 
at he may 


plead zufancy at the time of making the deed and yet it was the deed of the Jefendont himſelf; 
nota. Per Brooke. Br. Eſtoppel, pl. 46. cites 46 E. 3. 34. Fitzh, Eſtoppel. pl. 26, 


cites S. C. 

Br. Dette, [7. In delt againſt one as adminiſtrator, bu cannot | pled tha 
8 N plaintiff had other writ againſt = £ $. as executor, becauſe he is a 
Fush. Ef. ſtranger to it. 3 H. 6. 14.] | 

toppel, pl. 


24. cites S. C. 


Fitzb. Ef. [8. So in writ of eſcheat upon ho arath of J. S. without heir de- 
OF fendant cannot ſay that in other action by 4 firanger againſt this 
1 plaintiff, the plaintiff had voucher as heir to the 32 . For he 
S. F. by is a ſtranger to this record. 3 H. 6. + | 
* 2 In real aftim, if the tenant vouches J. F. to warranty, and 
fter J. S. brings real action again] the tenant for the ſame land, he 
ſh: ll cſtop the tenant to plead nam tenure pending the ſummons ad 
warrantiam againſt him, 2 he is not a ſtranger to the firſt 
; record. Dubitatur. 17 E. 3. 43 b.) 
3 10. In right of ward for Fo the daughter, and heir of F. S. # 
. e claims to he brother and heir to F. H. without that A. 
ard ſeys that the daughter of J. S. upon which they are at ifſue, and is i 15 
ſo it leems | found againff the defendant, and upon this judgment given ; if the 


that none 
Nutt wake brother after brings afſiſe againſt A. the daughter for the land, ſhe 
ſhall 


— 


[x 
70 / Et 
a) 

$-& 

be t/ 
writ 
he {| 
agall 


Cur. 


fe HC 
— 


ATA, 


Dolle 


C allet 


nals) 
feme 


15 a 


g * 
3 
7 
E. 

4 
5 


force of which writ of the ſerif bac the 


e | 


J. S. thouzh the firſt writ was but 


ſuall etop him to claim: 
is not party, dr privy to the record 3 


to OT the bod” „and th 
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* 
au vantage 
or ditad- 
vantage by 


for the pla iS gn and privy to have attaint or error, Sd 1 3 
the ſame matter is to be put in iſſue which was before e, and fo tiyed by 
may be cant iels, which the law abhors. Contra 3o All. legere zen- 
40. 51. adjudg' d. Curia.) | | pa 
| privy. -Br. MortJanceſtor, pl. 56. cites 30 Aff. 46, 
[11. |. writ of dower He a guardian, if the iſſue be Thetber Br. Eftop- 
ſhe was d feme of the father of the heir, and it is found by ver- pel, pl. 138. 
dict, that foe was nt, tne heir fall eſtop her by this verdict to { 448 J 
claim her dower, though he 1s not wholly privy to it, but he is So 55 on 
d 


in a manner party becauſe he ſhould be bgund by it, if this had 
been found ag; aint the 2 gu: 


85 
1 
— 
4 
> 
* 
GC; 
\) 
: } 
wi . 
—_— 
* 
ou 
— 
= 
— 


(12, If an af be orought anal 7. 5 . knzant aA haronet 
vhere he is not any baronet, but ory a knight, ai id the defondant 
appears and pleads, and after judrment is gien againſt him; if he ; 
be taten in execution upon this judgment by the ſheriF, %%% 4 
writ of execution directed to him ts take F. S. knight and baronet, 
he ſhall] be eſtopped by this judgment to maintain an action 
againſt the ſheriff. My Reports, 14 Ja. BE. R. Reſolved per 
Cur. between Martham and Sir Francis Fa teſcue. 


— * 


ces. —2 Roll. Rep. 33. Paſch. 17. lac. B. R. Forteſcue' 


* ST LY 1 * g 180 nA! 
lately execute the writ, the detendant having ap; ed and pleaded to the lan 


C aſs re ſol vel that the ſhe 
ename, an | the re, 


not ovferye 
the ; 1 Ar ticu- 


lar point of dower there. 


R oj! 1. Es 
2 pk I 2s 


teſcue v. 

NI a: 9 1 

8. 

II 192ment 

ira = 

ie vel 1 juſt 1 
11 might 


I lr 
1 
. 26 bh — * N. * #5 * P - 3 * * 1 * i > 1 x 5 9%. ! 
lolt the advantage ot the minoimei z out by Doderidze and Ha 121 n 11 tlie judgm ent had been uy 
- * — 


af ils - * ; 1d = he * * 
WCIdULL it WO UC UULLST WHC, 


(13. If A. brings acian in bank ggainſ Julian Goddard a 
feme jolr, where the parties are at iſſue, and @ venire facias 1s 
awarded, and before the return of it the feine taxes to baren one 
Diiley, and after upon ſpecial verdict fou nd in the ſaid ſuit pudg- 
jau was given in bank pro predifta Fuliaua againſt the faid A. 
pon which judgment A. brought wit of error in Banco Regis, 
and a fears factias is awarded againſt 7 lian Goddard as a 788 
ſole, and ſhe appears by attorney as a /eme ſole, by the aſſent oft 
baron, and after the judcment * 75 reverſed, and t 1 ment was 
Entre 8 A predictus A. recuperet &c. verſus pre tiftam Julanam 
Oc. and colts and damages taxed &c. upon hien judgment the 
ſaid A. ſues a cupias ad jatisfaciendum aga inſt. Julian Geddard by 
4 Julian, who is 

lled Doiley, being the wife of [Dolley, yet it is lawful; for the 
feme {0 long as the judgment is of effect, is eſtopped to ſay that 
her name is other than ſullan Goddard, and the hei being the 


minitter to execute the * may take advantage of this 


B. R. in the faid caſe per Cur: againſt the judgment in the 
exchequer. Contra. H. 7. Ja. in the exchequer between 
+ Doiley and Jollifle held. But adjudged P. 9 Ja. there.] 

id. 52, 63. S. C. and at tlie end oſ the caſe is a note, vis. That Doilie [Lhe hu 


R k 4 


B. iS re 
ſolved that 
the action 
was nor 
Mantaine 
avDiIe. 


S. C. ads 
judged that 
the action 
did not lie 
againſt the 
merit. 
+ Lane 
48. in Cam 
Scace SK 
diornatur. 


band who had brought 


i 
: 
: 
n 
! 
! 
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* 


— 


Ma e eee e he 


BY po * i 


„ ore 
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1 ho * | de 4 21 J > 3.46 af wn 10 ty * +! = þ „* — i 58 . A 5 - 1e ine a La TN okay 
act ion 210” wit Ut His Wile S$ JONNINE | DETCTIVINE the 1a'V gain aim for INS lat point or matter, 
: 2 p T 
6 — 1 8 4 287 1 "3 $A X Lis * os. ll 2 . 1 
be cat: e N \ ite id tv. n, COMMEnNcees nls act Je novo IN T1415 C UrT, 1118 thIs Was In tre 3 
” . * 1 9 1 5 * a . tte * * ! a 1 * 4 Tr ! *% 1 : 0 % 1 4 ] ; JS , 4 
for * eng and impriioning his wife, and in this caſe the huſband and \ joined, and ueciared 
— * %. 
y : . . ha . ? * mn * * v© 2 } lik 4 _—_— 1 » þ þ n ? D 14 iy + 4 * + * 
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action, anc the record tie cot Was TIC: d in Court Patch. 9 Jac. and Wen 4 OUNCE and QILEY IT Vas 
: » O - ! _ - WY + 
agCTcua; * 101 T - = Int. 
* 


dee tit, Error R) pl. 18. and the notes there. 


' ' dd 4 Y* © * 

14. In aſſiſe, the tenant pleaded a decd of feoffoin ent of the grand. 
mo : . 7 * 2 Rog” . * i ö — N 8 1 *. : 
72 5 er of te Pt aintiff <wvith Wai raility d, aff Tee, and ew bh 

! o 


g deeds, and the 6 laintiff jaid that his grandfather was je; 


"7 ang of 77 got, and Ate ehe 5 A he Ce- 4 os C9 in and hes 
* i * ' o 7 - 5 

nd the 4e naant / pewed a aecd 4 5 Hi. 5 the Fra 2 ther FOS eiae 
fr bern f if of 77 7 . Hor, to tell the lain tiff c of the ar ermeni th, 


he aid Eſet jed of FR : x 4 non allocatur ; for the tenant is a 1 

to the deed, and therefore cannot plead it; but it was ſaid, that 

ſuch pica was awarded good, for the aſſignee * plca in mort- 

7 N before Wilby. Br. iy ſto ppel, 1 pl. 1 cites 9g Aſſ. 11. 
] 2 quod reddat again}? A. of "gy . ef land. A. 
2 hat B. is i of one acre; he demandant pleaded eſtoppel, 
for that B. brought pre ihe you reddat of the ſame land againſt d. 
ta which he anſwered as tenant of the whole z judgment &c. & hap 
allocatur; for he was 7 15 to the record. B r. Et oprel, 
46 = o. Cites 14 2 3. and Fitzh. Eſtoppel, pl. 172 

The King efi:pped anither 10 joy "IM Mn wer had any 
. Th {i 7e erz by reaſon t/ at a7. 7 Cid 5 C Ki * 2, and 1er 7 ied 4 
ine thereof fur conuſance de droit cafe C07 Ae. 1a ſtranger, and 
as the ade Grtage to plead the * fer eftoppel, to which 

he was a ſtranger, by the opinion there, Pr. Litoppel, pl. 
cites 20 E. 3. and Fitzh. E Itoppe!, 187. 
7 TA in aſlile tie tenant mntiticn hr 14 by di 7 7 0 fe 1 of ane [; | 
25 . "mM he ig heir &c. the plat; tiff int itled himſelf at the [aid Il. 
in bis | e enferffed the plaintiff, who was fel} Fond 4 ted, a 
traben A th at 772 did nit di- e. and to this th C 5 1109 Pati 
in manner of eſtoppel, that the Ducen betore certain comm: / 
of Ter aud termimr lned in t uu e of a «writ of ward ane the 


ö FA * - 85 * * 4 2 ; Wu 

J ali} £ tt (1 32! uct 75 the 74s ua men. 4 made * a I ILe Plater 22 
— * - A. 

f © * 4 3 * ; . 1 1 7 > of 74 4 id | 

forged to till him of ihe ward of the faid IF. and there it was feud 


Jar $104 * "pages and fo of the teofimment of W. you cannot have ad- 
vantage; for it vas found againſt yo 1 and vet the _— 
of I horp Ch. J. and of all the others, was, I hat the plainti! 
Dall have the aflize; fer he who pleaded — record Was a fl ansery 
and alſo the commiton ſpeaks of treſpaſs, co anfpira 20 ies and Fall 
fities touching 18 the Queen, and not of ward, and this reccbery is 
F de b ana of ny franktenement, and the opinion of the Court 
Was, that the allize ſics and ſhall be d Ward led ; s C uod nota. Pr. 


. 5 
Eftoppel, pl. 133. cites 29 A fl. 26. 


4 5 * 
es andi th 4 et FE? TL as ſe; yet, an ate d jc yea ny nadtne e feeneent?s Ua 
35 ted ei. 1 ne {1a 72157 Al A thrattheland casten ts the} 7 
GH. /. 15 2 i f. Ae iti j* ecial tal du the ha arfendant is by another 

of * 2 / 5 , [4 
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8. Allize by baron and feme, the tena ut fad ive, t. hat the ſuther © 


2007 

that 

77 
174 
8 


COU. 


in d 
not 


ud. 
\V cd 


? * 


that 
Ort- 
11. 
A. 


Ipel, 
} 7 
1 . 
non 


#7 Fi 
* 
7 
(4 3 
* 
PU Fs 1 
A 
27 


5 
5 
— 
A 
by 
4 
= 
* 
> 
Y "> 
7 
By 
* 
2g 
ps 


NR 


. 


Cſtoppel. 


* y * 4 4 4 7 ; J 5 . 7 
want ſaid, that tho fat 


7 + F 47 - he 12 ! 11 
4 , the 7e Tel 4 er th dee d = hich! 
4 
4 * . * 4 1 7 „* n A 
ed lated the ward 5 the ſaid an for Icrm 9 F yea 0 


judgment if ſhe ſhall be recets 20 T ſ: V that ſhe is heir 
becaute he did 71 7499 the beaſe to be made after the ctuerture, 

3 a ſtlan; ger to the de ch therefore the afhife 
was awarded. Brook "PL, it lecms to him that the e oppel (i 
he ſhall be eſt Op ped) *. el deſcend upen the hein at camman law, 
which is he who plead ed it, and therefore no plea, and alſo that 
it ſeem'd to him to be @ dedar ture from his bar ; Guzre thereof, 
f oppel i to e/75p the other party to ſay that which he pleaded 
[o/?, and therefore peradventure no eſtoppel. Br. Eſtoppel, pl, 
136. cites 30 All, 29. 

19. Aſſiſe by a fone, the tenant faid tl 2 ſhe at arother time 
bre ht cut in vita againſt A. of the fame land, and atpeared to it, 
jud 31, ent if ſhe ſhall . received to a writ of a more baſe n 
which late of A. the tenant has, and a good plea though he be a 
ſtranger to the record, becauſe thereby the land was diſcha ged of 
action of aſſiſe, and ſo it ges ww! 
made title, quod nota. Br. E. 


2, 
C 


228 
. ang 
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1 . WY 
je plalintift 1S A 11 
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{{ 33 All. 5. 


SORE cl, Pl. 141. Cltes 
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22. 1 elt ara 0 ＋ as admini/frator it is no plea tltat at 
anotner time tne plaintiff brounnt actian againſt aue 17, as exectuior 
ty the {mm p. ſudg ment it he ina'l ſay now that he died in- 
teſtate, & non allocatur; for he was a ſtranger 72 thzs record, and 
allo it is t but ep al, and therciore he was awarded to ana ry 

dit was ſaid for law that ſuppuſal is no eſtoppel. Br. Lilop- 


el, pl. EXON 16 0. 14. 

23%. Waj) aga unſt J. ſoppoſt na that he did waſte 77 tenoments 
wh:ch he bla in «&rwer of is inhoritarice, ana the defondant faid 
0 al I. fath, 2 i of the 2 iti 401 os 5 - 5 75, Wai F Jed In fee, and 
enferffed A. H. with warranty, judgineunt if againſt the deed which 
COun LS of his Warranty, he hall! kei cived c ſay, that me held 
in dower of his heritage, & non allocatur; for the tenant did 
not make privity tochimſelt to plead the Warranty. Br. Eitop- 


pe, pf. 9. cites 20 H. 6. 19. 
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; came to it after, and died ſeiſed &c. by which gratis they took fine upon the plea above, abſque hoe I LEN 
1 that ſhe held in dower of his heritage, and the others e contra; for otherwiſe he cannot anſwer 4 anc 


the point ot the writ, nota, Br. Walte, pl. 13 cites sS,.C. 


DU 


covered, and therefore well. Br. Eſtoppel, pl. 158. cites 2 E. 
. 
, | | | 28. Dibt 


ſuc, 


| 24. Præcipe quod . of f rent” of diſſeiſin done to his father, the 
f tne tenant demanded judgment of the writ, for the 4. mondant bim 855 
ſeif was ſeiſod of the rent 5 > HY ”, fo he 214; 4 te have actian of his own __ 

poſſe; on, to which the demandant fatd { that he was 12 t ferjed, Priſt, wh 

to which the fenaut /ard, tt at to this the demandant fhall not be 

received ; for at a? 29th 67-321 mY F. FT. brou? "ht 707t of treſp for 

B. R. again the demandant of his cloſe broken wi & armis, HH his eng 

goods e away, to which the demandant ſaid, that his 8 the: 

Was feiſed of a rent-charge out of t/ e prem Hes, and that he and fore 

bis au tors time out 2 were | erſed © of 9 e e fam? 3 275 an 7 6% at 75 Par 

father aed feije 4, and after he | 15 if was ſei) ed, and far ſo much rent 2 

2 he entred and diſirain. od te ſame £124 for the ſame rent, aul ö " 

alleged further Fo w they pleaded to ue, Wi ich plea is yet pending, TY 

| and demar ded judgment if he ſhall be recei\ ved to ſay that he was 122 
never ſeiſed &c. upon which the d:mandant de mur rel, and pon | aj 
long argument it was war dc 10 eſtoppel, becauſe the tenant __ 
| <WHh3 rl it was a ranger t5 the record which | he pleaded, ard 11 _ 
j uct na ihe 10111 elf privy to the lan e rout by que 9 ate nor otherWw:jc, 4 
| and alfo the plea is yet pending 17, fo tha there is no perfect record f : 
a ended by judgment nor other wile, and Priſot held ſtrongly that BY 
1 one ſhail-plcad a record for eſtoppel, unleſs that he himielf may FOR 
4 be elitc ped | by it, and after it was adjudged no eſtoppel. Br. 3 
: Eiftoppe!, pl. 75 Cites 33 H. 6. 7. 19. 50. | 6p 
| 25. Aud if [ bring an action by name of R. P. where my name is Priſt 
| 25 F. [ ſhall be eltopp' d a, galuſt him to ſay that my name is 1 
i other; but e contra againſt a ſtranger, quod nota, Per Priſot, wn, 
; (and in a manner 5 by all). Ibid. OY 
26. If I bring a wwrit of ward, and count that the heir held if yy | 
by certain fer vices, ani recover &c. the heir in avstoiy upon kin e 

fer greater ſervices ſhall gſiatp me, and yet he is a ſtranger to the bY 5 

record. Agreed per priſot and others, quære. But Der Priſot gs: 

the heir ard all others who come ts the land ſhall / Dave advan- Pf 

L 451 J *age F this record, quæte inde, and every one ſhall have advantage Fs 

: of OU Utawry in action perfonal to perions outlawed of felony in g 5 

bar, but thoſe are not eſtoppel, Ibid. e 

27. In treſpaſs the defendant jaid that it is his franktenemont, 5 

the plaintiff ſaid & recovered it by formeden again}t the defendant, r 
and had execution before the treſpaſs, aud le aſed to OM at will, judge xa, 

ment if the defendant ſhall ſay that it is his franktenement, an Mow! 

a good eſtoppel ag facie, per Cur. Moyle aſked, if a tenant dt wy 

will may plead this eſtoppel here? To which none anſwered ; ; 215 
and therefore it ſeems that he well may, and is a good eſtoppel as Bi 
well againſt the maſter, againſt whom it was recovered, as Pty 
againſt the ſervant who juſtitied by the fame matter, and the te- 8 ” 
nant at will now plaintiff confeſſed the reverſion in S. who re- 7 b 
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28. Debt againſt two by ſeveral præcipes naming them of D. 
and they were outlawed, and one was taken and pleaded that no 
fuch vill, and had ſcire facias againſt the plaintiff, who ſaid that 
there is ſuch vill, and found againſt the plaintiff, and he went quit, 
and after the other defendant was taken and pleaded the ſame plea, 
and had ſcire facias againſt the plaintiff who made default, by 
which the defendant would have had advantage of the firſt re- 


cord]; per Prifot the King ſball not be concluded by the firſt verdict, 
for the King was not party to it, neither ſhall this defendant have 


advantage of it, for he is a ſtranger; and Laicon agreed, for by 
them the plaintiff may reverſe the firſt record by attaint, and there- 
fore there 1s no reaſon that tie other defendant who was not 
party ſhall have advantage of this record, Br, Eſtoppel, pl. 
223. Cites 33 H. 6. 51, 52. 

29. Reſcous againſt K. for that he held a houſe and 10 acres of 
land by 10d, and that the plaintiff diftrained, and the defendant 
made reſcaus; Brian ſaid, that at another time the plaintiff brought 
al/ſc againſt A. of the 10 d. who pleaded hors de fon fee, the plaintiff 


mae title that he held the houſe, the 10 acres, and a mill of him by 


the 19d. and ſo within his fee, and after the plaintiff was nonjuited, 
and then A. leaſed to him for term of 10 years; judgment if he ſhall 
be received to ſay that the 10 d. is iſſuing out of the houſe and 


10 acres only; per Pigot, this is no eſtoppel by reaſon of the 


nonſuit, and it was moved that the detendant ſhould not plead 
it, for he was not privy to the firſt record, and by ſeveral juſtices 
it is no eſtoppel, becauſe the matter is not material, for in aſſie he 
need not ſhew tenure, but might have ſaid that deins ſon tee, 
Priſt, for he concluded, and ſo deins ſon fee, and fo no anſwer 
might have been given to the firſt matter, and then there is no 
reaſon that it ſhould be eſtoppel, by ſeveral juſtices; per Moyle 
this termor is privy enough; per Chocke the quantity of the jer- 
vices 75 not material in reſcous, for if he holds of him by any ſer- 
vices, he cannot make reſcous, therefore he ought to anſwer only 


to the reſcous, which Needham and Danby 2greed. br. Eſtop- 


pel, pl. 162. cites 5 E. 4. 7, 8. and 7 E. 4. 19, 20. 


30. If there he lord, mejne and tenant, and the tenant brings re- 


Flevin, and the lord avows upon the meſne wha joins in aid to the 


tenant gratis, and they are at ſue upon the ſervices, and it is found 
for the plaintiff, if after, in another replevin, the lord aumnus for 
more jervices, the tenant ſhall plead the firſt record for eſtoppel, 
and yet he is a /tranger to the avowry, unleſs for the privity which 
"os dern them by the firſt record and joinder. ibid. Per 

105%. 

31. Aſienee ſhall take advantage of the e/toppel againſt a leſſee 
by indenture. Per Ld. Ch. J. Raymond Mich. 2 Geo. 2. 2 Ld. 
Kaym. Rep. 1551. cites Co. Litt. 352. and 4 Rep. 53. And pri- 
ves in eſtate, as the feoffec, leſſee &c. ſhall take advantage of eſtop- 
pels, ibid. per eundem in delivering the opinion of the Court 
Citcs 1 dalk, 270. Trevivan v. Lawrence, 
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Eſtoppel. 


(L. 3) What Thing is Eſtoppel. 
8 NOTE, that where a writ of the Chancery recites a man to be 


an infant, and to admit him by guardian, yet the other party 
may aver that he of full age, and pray that he be viewed upon a plea 
pleaded, for the writ of the Chancery ſhall not be eſtoppel to any 
to altege the truth. Br. Eſtoppel, pl. 226. cites 12 Aſſ. 37. 
2. Where a man is outlawed in treſpaſs, and has a pardon of 
the King, he /ha!l not plead not grilty after, and therefore it ſeems 
that the outlarury is eſtoppel, being in force; but quære, if the 
pardon be not eltoppel ; for, for this cauſe, it is uſual to make 


fine by proteſtation upon indictment. Br. Eſtoppel, pl. 129. 


Cites 22 Aſſ. 47. per Thorp. 

In mortdanceſtor, the tenant made bar by FH. uncle of th: 
plaintif, of land deviſable, who deviſed te the tenant ; the plaintiff 
ſhall not ſay that the deviſor was ſeijed in fee, abſque hec that he had 
any thing by the deviſe. Birton ſaid, that the teſtament of your 
anceſtor, whoſe heir you &c. is eſtoppel, as a deed indented ; 
but after iſſue was taken that he was ſeiſed by the deviſe. Br. 


Eſtoppel, pl. 193. cites 35 All. 1. 


4. Note, that the deliverance of a writ of contempt of record is 
no eſtoppel to the party to ſay that ns writ of contempt came 13 
him. Br. Eſtoppel, pl. 205. cites 2 E. 4. 1. | 

5. A rebutter is a kind of eſtoppel. Co. Litt. 352. a. 


(L. 4) By what. Not by the Thing which is 
to be defeated. | a 


1. JJ/ HERE a man is to defeat a ſuit ar record by his action, 
| he ſhall not be eſtopped by this record. Br. Eſtoppe!, 
pl. 34. cites 42 E. 3. 14. | 
2. As where an abbot by conſpiracy impriſons IV. till he won! 
make J. S. his attorney to plead at the will of the abbot, by which 
J. brought action in the name of W. in the county of E. again! 


the abbot, and the abbot pleads villeinage in M. and J. pleads thi 


frank, and found for the abbit by maintenance &c. In conſpiracy ot 
this falſity brought by W. againſt the abbot and J. he hall nit lt 
eſtopped by the firſ? record to jay that he is 2 for that is to de- 
feat the firſt ſuit ; by the beſt opinion. But quære, becauſe it 15 
not adjudged. Ibid. 
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(M) What ſhall be Eſtoppel. 


Recital. 
Rehearſal of a deed ſhall never be any CO 9 I. 6, 2 F. and 
9. Curia. 6o, ] | 4 
holds 12 


«cres by 12 d. and one acre by 14, of one and the ſame lord, by ſeveral tenures, and the lord recites 
by his deed, that where the tenant held the 13 acres by 13 d. he confirmed his eſtate to hold by 1 d. 
this does not make one entire tenure, nor does. it make any eſtoppel; per Cur. quod nota, Br. 
Efto oppel, pl. 5. cites S. C. 


\ 
C2. if a man by indenture recites t/at he had before leaſed for Br. Evtop- 
vears to B. he naw releaſes to him 12 Jes this deed ſhall eltop him pel, pl. 43. 


after to ſay that he had not any thing at the making of the deed; | 455 ] 
yet it 1s but recital. 40 E. 3. 13. 1 ceo.) ite 


/ 
accordingly, 
and adds, quod nota, but makes a quzr?, if he had taken the deed by proteſtation and pleaded as 
above, Fitzh, Eſtoppel, pl. 102. cites S. C. 


[Z. If Io by indenture recites that wherras 2 the heir of B. Fi'mh. Ef 


had granted the reverſion to C. he attorns to C. this ſhall eſtop him 1 8 


2 
S » CITES 


to ſay after that J. is not heir of B. 49 E. 3. 14. b. ] s. C. 
4. In a deed indented b-twren tis Hifters, if the one recites that 
they are ſeiſed of certain land by force of the fit entail, and leaſes 
her part for life, this ſhall not boy her to fay that fhe is in by 
force of the ſecond entail, 19 H. 6. 79. Dubita tur.) 
5. If a man recites by inde: fire "that u6 bereas B. bolds certain Br. Eftoy- 
land of the leaſe of his father, he releaſes ts him in fee, yet he may ren 


Cites 18 Ali. 
after jay that the leſſee had nit any e/tate p which the releaſe z. Cand 
Might enure, for that | it is but recital. 18 E. 3. 40. 8 All. 56.] Roll is miſe 
printed, 


| there being not ſo many pleas there, but it ſeems to reter to page 56. 
6. If a man by deed recites that whereas F. S. 5 ds of Þim * Br. Eftop- 
certain lands in D. he acknowtedves hunfeif to have received 405. K TY 
*from the term of Chrijlmas la þaſt, yet he who made the ac- the words 
quittance {hull be eſtopped to /uy that J. S. did not hold the jaid bo ere are 
land 7 of him at the time ef the acquittance made, becauſe this is at- \ * 


firmed in the deed but by way of ſuppoſal. 45 Atl. 5. per Cur.] = 


mas &c » 

7. If A. releaſes to B. and the deed is Hat he rele afes to B. Br. Eſtop- 

70 his full jeifin, yet A. ſhall not be eſto; pped by this to /ay that B. F:" E 

had nothing in the land at the time of the releaſe. 45 All. <. per 
Perſey. where a 
nian re- 

leaſes, and ſays in his ſull and peaceable poiſerſion | being; per IIIill 1: But per Thorpe contra; quod 

nota; for it is not but a rcheartal, and rehearſal is not eſtoppel. Br. Eſtoppel, pl. 127. cites 18 Att. 3 


C8. If a man rehearfes in a deed that he bas ls. ſed t A. and g. 
bi, ſeme for years, he now releaſes to them in fee, this ſhall not 
citop him after to ſay that the baron and feme had nothing in the 
| 


— 44 
21d 
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ng 


4 teme-ſcle, 
grants an 
annuity, 
this is 2 i 5 
vold grant, for ſhe ſhall not be concluded by this recital &c. 


Eſtoppek. 


land at the time of the relegſe made, becauſe this was but a re- 
hearſal of the leaſe for years. Dubitatur 40 All. 6.] 

| J. S. reciting by his decd that his name is F. S. by the 
fame deed grants an annuity & the name of IV. S. this is a good 
grant, for the writ {Hall be =_— cht upon the whole deed, Perk, 
S. 40. Cite> 3 E. 3. Itin. Not. Efto. 132. 


grant, for that is but a v recital, and the grantee need not put 
that in his writ, and that cannot He 2 concluſion to him when 
he ſhews the deed. Perk. S. 40. cites 3 E. 3. Itin. Not, Eſto. 
172. | | 
Perk. S. 41. 


III. Aud ſo ſhall it be if J. S. Knight, reciting by his deed tat 
he is yeoman, grants an annuity &c. Perk, S. 

IV. Where a dee. 
dant for years, and thereupon releaſes and confirms to him, th 
plaintiff was not received to avoid the deed, inaſmuch as the de- 


* 
{To 
145 


fendant had nothing at the time of the making of the decd, be- 


cauſe he confeſſes the deed. Br. Con feſs and Avoid, pl. 8. cites 


12. 

V. Waſte againſt B. 1 counts that ſhe held for life of his he- 
ritage of the dſignment of IF. of the aſſignment of H. brother an 
heir of ; J. of whom the defendant hela for life by ferffment made 71 
” er and her baron, and to the heirs of the baron, and the defe ndant ſaid 

tf. had an elde or bro, her than FH. judgment ſi actio; ; the P 11% 

leaded eie: 5 2 can e the defendant by deed indented reciting that H. 
brother od err of . who granted the reve r/:on had attcrned ; judg- 
ment i the deed ſhe ſhall ſay that H. is not brother and heir; 
and per I tire, "on Belk. ſhe ſhall have the averment, for recital 
is no eftor X for if a man releaſes 15 N. all his right in bis 
poſſeſſion 6 7 ſciſin being, yet he ſhall ſay that he had nothing at the 
time of the re leaſe ; but a man hall not deny the effe? of the deed, 
as that noth? ing paſſed, er that he did not releaſe ; but the recital 

zay be denied. Br. Eſtoppel, pl. 49. cites 50 E. 3. 22. 23. 

VI. So it ſeems where a man recites by deed that he is of full 
age, or /: 5 or, Nen memeriæ, or at large, and releaſes &c. yet 
it ſeems that he may 2 lead nonage, coverture, non ſanæ memoriæ, 
or dureſs, which is only recital. Ibid. 

VII. Deut upon obligation with condition, that if the defendant 
performs the ee contained in certain indentures, that then &c. 
Defendant jaid that there were never ſuch indentures, and the plain- 
tiff de murred, by which the detendant paſſed over nd made other 
anſwer, and the reaſon ſeems to be, inaſmuch as he ſhall be 


* by the obligation. Br. Eſtoppel, pl. 12. citcs 28 H, 


a2: 11 
3 


Cn. Det upon obligation againſt 2 prior, he fri that his 
predecr {ſor menaced five canis, which made the cvent, to mate the 


fam? 


H. IF A. S. reciting by her deed that he is feme-covert (and in 
truth ſhe is a feme-/o/e) grants an annuity &c. it is a good 
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life, 

clud 

ratit 
X 


exp 11 


Code, 


B. i 
It w; 
ſay a 
if no 


{ecor 


grant 
the r 
altho! 
yet u 
for h. 
recite 
2 Le 
cited or 
vel or c 


miſe or 
21 & 22 


XII 
have 4 
118. x 

Rl 
of cert, 

Vo. 


other 
Ui! be 


8 H. 


at his 
he the 


fam? 


Eftoppel. 


fame obligation, wherefore they made it by menace, and the plain- 
aid to this he ſhall not be received, for af er this by the deed 
indented which here is of which the one part is ſealed by the ſaid 
prior and covent, wh:ch recites the ſame obligation, the plaintiff 
granted 19 him that if he ennayed fuct land Sc. that then the obli- 
rat'on ſhould be void &c. and averred that this was the fame obli- 
gation ; judgment if he ſhall be reſceived to (ay that it was made 
by menace z and per Chocke 7? 7s eftoppel to deny the deed, as to 


- fay non eſt factum; but yet he may confeſs and avoid the dec by 


nac, infancy, &c. contra per Moyle and Priſot, and that it is 
eft-ppz! ; but per Aſhton, contra. Quere, for it is not adjudged. 
Br. Eſtoppel, pl. 21. cites 35 H. 6. 17. and 14 H. 8. 26. and 
5 E. 3 | 

IX. The fewing a writ rehear/ing a record ſhall ſerve to mate 
the ju/lices or miniſters obey it, as well as if the record itſelf was 
brought to them; quod nota. Br. Eſtoppel, pl. 157. cites 5 E. 
4+ 30. 

X. A man ſhall not be eſtopped by the rehearſal of @ condition, 
and contra »f an indenture, as where I rehearſe in an indenture 
that | have an action of debt againſt J. C. and I covenant to be 
nonſuited in it before ſuch a day, I ſhall be eſtopped to ſay that 
I have no ſuch action; per Brian Ch. J. of C. B. Br. Eſtoppel, 


3 ” FY 
rio Fest after Ine 


— 
there was us ſu: 


rY 


[? 


if no ſuch perſon was, then the firſt leaſe was void, and then the 
ſecond ſeaſe ſhall begin preſently, which Manwoed and Mounſun 


granted; and by Manwood, the defendant ſhall! be eſtopped by tte wort 


the recital of the firtt leaſe; to ſay that there was no ſuch B. and 
although the common ground is, that a recital is not an eſtopne! 


yet where the recital is“ material, as it is here, it is other; 


co 
, 


for here the ſecond leaſe is to begin upon the expiration of the | 


recited leaſe and therefore in this cate it ſhall be an eflop--}. 
2 Le. 11, pt. % HL 20 Eliz. C. B. Anon. 


cited or mentioned term therein, which is not, (or not found to be, which is the ſame thing is: 
pel or concluſion to the leſſor or leſſee, but that the leiſee may enter m ; 
mule or grant in reverſion ater ſuch immediate leaſe; per Ld. Ch. |. Vau 
21 & 22 Car. 2. 


IV, 4110 


1 
gan. 


XIII. Bond by B. to A. recites, that whereas J. S. che 29 
have a legſe for years &c. per Cur. it is a 209d eſtoppel. Les 
118. pl. 168. Mich. 27 Eliz. B. R. Branthwait's Cle. 

XIV. A. by his d-ed poll recited that whereas he tu piſſed 
ef certain lands fer years of a certain term by gord and law/n. © n= 

OL. 0 Ll] Tec, 


Eſtoppel. 


veyance, he aſſioned the ſame to 7. S. with divers covenants, arti. "* 
C5 and agreements in the aid deed cont: uned, which are or ought | 5 
o be performed on his part. Gawdy conceived that it was an 8 
agreement. Clench ſaid the recital of itſelf is nothing, but being BY 
joined and conſidered with aa reſt of the decd it is material as FI” 
here, for againſt this recital he cannot jay that he has not any thing in 
the ten m. And at length it was clearly reſolved, that if the pariy 
had not that intereſt by a good and awtul conveyance the oblie 


zation was forfeited, gg 122. pl. 164. Trin. 30 Eliz. B. R. 
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XV. A. ccverants with B. that he would pr ocure a defutgtiin 
Sc. 21 DR ite manner as J. S. ba 5 is eſtoppe. to ſay 
that there was zo defutation to J. S. Cro. J. 297. pl. 4. Hill. 
9 Ja 8. R. Barwick . OY 1 ä 

XV. By fudenture betwee! nd B. recitinę, that A. Twas 
ſeiſe / 11 fre of certain lands. Fo 4 GH 178 ratio. 7 of. A 7/7 ige 12 
5 (4 Bette 0 her 161 ard . Mit d. tc, ge out of they f lar e 


— 
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* 33 5s 1 * } . 1 _— 4 1 * 

78 #5, rs 6er e! ft acaln? & He ti, Gila ' Covenants t py 460 
" 2 * — + * — TE” 5 1 3 

In an. ACtt« aal A. upon th! 5 Coren ant, {he cantus Tic a 41e 


p ; p 4 ö r 17 — 4 * 1 
hats 7; tuin f lund dt in: time of the Covenant, but thit a 


8 was feiſed thereof. Adjudged upon demurrer tor the 
ng 1 ' 1 . 54 1 * F * ' 5 ! ' 
plaintiff, both becauſe the defendant is eſtopped by the dcec, 
and the covenant extends to it as an annuity. All. 709. Hill. 
er. BE. K. Newton v. Weeks. | 
XV ond Debt upon ond cerditiened O Near before the Houle 
of Commons they having voted the obligor into cuſtody, being 
EV i'y EP hien 2 This being 2 Void bond it was urg 
that this cor n wich recites hs 5 bs nd for appearance 2 Only 18 


an e ppe! to the 1 to la, it was for any other chute, but 


. 5 BS, g — "FT 7 54 9” as 4 7 
the C JZUITC {aid that WL 1-< H e bond i {5 a 87 1 Bond 1 be / ECT 42 (4 1 


s 


eftodtre!, ut i Jen . N 15 Vin che 7 el is Det loo, and does al: 
net bind the partics as if upon the | !atute of 23 H. 6. Cap. 19, top! 
or of uſury, the condition ſhould recite tome matter which hu fetlie 
make the bond good, yet if in truth the contract was uſurious Br 
or the condition not within the 23 H. 6. and that be pleaded. it | 25 
wil! avoid the bond and the eit:ppel too. Hard. 464, 465 poi 
Trin. 4 Says in Scace, Norfelks Gate. . 55 
VIII. A general recital is not an eſtoppel, but a recital of a He Th 


par -ticular fact is % per Holt Ch. J. Show. 59. Mich. 1 W. 3. 
& M. in Caſe of Salter v. Kidley. of bi 


458 (NI. 2) Surplus ſhall not eſtop. e el 


ſg. If the jury upon an iſſue find a matter which is but ſurplus 9 
which they aid not inquire, this ſhall not eſtop the party. 11 H. 


1 


4 
0. If the King fues ſcire facias againſt B. as the heir of A. fir | LI. 


Br 964 | | 
UPS 


9 C. the deb of A. if the defendant faith that A. was tenant by the cur- 
1% 
4 


WG 1; murtdanc ſtor th, at the ' fame / 7. 75 a ba} 7/tar Ca 
ut l. pra, is not material. Ibid. 


Eſtoppel. 


17 5 of the land which was the * mneritance of C. bis mither 
wy5e heir he is, and this is found by the iſſiue accordingly ; a ano- 
ther action B. may well 2 that He 15 the hon of D. and he thall 
not be eſtopped ; for the effect of the ifs was whether A, was 
tenant by the curtely or in ice and the addition that he 1s the fon 
of C. was ſurplus. 40 E. 3 8 } 

(11. In 4 le of c If d:fendant ſays that the land where 
Sc. 1s out of his fe E Oe. thou, h here this is no p. Ca _ force the 
demandant to make title in the alle, vet if he ma 5 tetle 2/P9¹¹ 
a grant . time of memory, he hall be citopped 5 rin anocher 
action to claim the Common by preſcription. 11 H. 6. 27. b.] 


(NI. 3) A Thing not material. 


[12% A —_ altered of recar 4 not material ſhall not be any 
elt 17 1 

4 972 for 20 years prays 1 of the! r as leſſee for 
10 ycars, who jorns aud pleads &. this 0 al not eſtop the le He to 


- 


Claim for more than 19 yea irs, 1 ne number of years Was 
not material 1 OT | 42% erſable. 9. 


1 * 


LIiz. 29g. 5 


7 2 7 -. * * 
[ 14. But oth; 5 it is F tenaut in tail prays in aid as tenant 
for liſe, for this thall 1 p him, (for acre he di fers in the ſubitance 


of eſtate.) 8 H. 4. 8. b.) 
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Was material. 


Br . tore 


out I ao 


not obſerve S. P. in Brook. J 


J. Where @ man ſays, in avoidance of eutlawwry, that he is of IT. 
abljre hee that he was dwellins at D. he (hall 7 not be by tis ef- 
Dpped to ſay 0 o fuch vill as D. in the ſame county, for 
hon of a thing which is not material ſhall not be eſtoppel. 
Br, Eftoppel, pl. 8. cites 22 EK. 4. 38. 

As a m in vouched J. as ſon and heir of W. and when he 
came he bound him by his own ceed, he ſh . os t be e ſtopped to 
; tor ſon and heir, 


3. 85 772 (1/7 471001 brous rt by An? of executor of geo babe. 77 2 


of 1 GUN Pf. fron. This: 


. Or in devi by name of executor, and counted of delt eth hin- 


fir. there the word exccutor is not materia! 5 and therefore ſhall not 


e eitoppel, but may /ay after, ne unques executsr &. Ibid. 


(M. 4) A Thing not traverſable. 


* 


[15. A man ſhall not be eſtopped by nent dedire of a thing, 
1 4 0 be might have a traverſe toit. 19 U. 1 
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Eſtoppel. 


16. Detinue aoan/? F C. ſon and heir of J. C. ” bailment of 


charters by the plaintiff to the defendant, w ho /aid that he rs foi 
and heir f I”. and not fon and heir ef F. C. Per Moile this is no 
plea; per ſenney, if he ſhall not have the plea, he ſhall be at 

another time eftopped to ſay that he is not ſon and heir of J. C. 


Per Chocke it is not travertable, as here, and a man ſhall not be 


eſtopped of that which he cannot have traverſe. Br. Eſtoppch, 
pl. * cites 10 , 385 
As if it is found by office that my father died ſeiſed in fee 
* held in capite, and I fue livery, I ſhall not be eftopped to 100 
that the land is tail, for the fee'was not traverſable at the time of the 
Lvery; per Chocke. Ibid. 

18. Se where j:int-nancy is pleaded againſt me by the deed of u, 
Father with warranty, I ſhall not have anſwer to the deed, bo 
maintain that ſole tenant; per Chocke. Ibid. 

19. And therefore in another action, where the warrant; 
Plraded, I may jay nen oft factum, but where he is fo named 7 
ation of debt againſt me as heir, er where he is vauched as "By i 
there he ſhall have plea to it, contra here; per Chocke and Dan; 
Ch. J. accordingly ; but Needham and Littleton contra, Ibid, 


(M. 5) By Diſclaimer. 
Fon MEDON 2 gainſt two; the one diſclaimed; the oth: q 


pleaded nonte and there it is agreed, that 1. pon 
claimer 19 judgment is given for the demardant, but again/? 1: ” 
that bis writ ſhall abate, and yet it is eſtoppel between the partics, 
and the demandant may enter; but per Moile, if the tenant b. 
tenant for life, this ſhall not bind him in reverſion, but that after 
the death of tenant for life, he in reverſion may re-enter. Br. 
Eſtoppel, pl. 111. cites 36 H. 6. 28, 29. 34. 
2. if a man avows, and the plaintiff confeſſes the auotory, vet 


in anther avowry he may diſclaim, per Aſhton and Needham ; 


but per Moile contra. Br. Eſtoppel, pl. 158. cites 2 E. 4. 21. 


(M. 6) By Plea of Attorney. 


1. I an action by an abbot, the defendant pleaded by attorney, 
that the abbot is depoſed, and well, for * warrant Was once 
true. Ir. Eſtoppel, pl. 99. cites ꝙ E. 4. 

2. But in dower againſt a guardian, if ho makes attorney ac- 
cordingly, and imparls, there in another term he cannot fay that 
he is not guardian. Ibid. 

But in debt againſt executor who makes attorney, the at- 
torney may plead ne unques executor, ne unques admin iſtred as ext- 
cuter, for the eſßect is the non- adminiſtration, and not the being 
executor, and it does not ſtand with &c, Ibid. a 

4. An 


ney, 
once 


, C- 
that 


2 
(At 


eing 


And 


(M. 7) By mer Actions where a wrong Title 


Elloppel. 469 


4. And in an action againſt F. B. ſon and heir of IV. B. and he | 
makes attorney by this name, the attorney hail ngt plead after that - 
he has an elder brather, nor that he is a bajtard. Ibid. 

5. Nor in debt again/l adminiſtrator who makes attorney, he 
ſhall not plead after that the admin:tration was not committed tg 
him'; quod nota. Ibid. 

6. If an infant be impleaded, and imnparles by guardian till another 
term, yet he ſhall have his age; contra it ſeems of imparlance by 
attorney. Br. Eſtoppel, pl. 176. cites 21 E. 4. 78. 

7. Attorney in writ of reſcous ſaid that his majicr was a Viſe 
ccunt, which is a name of dignity, not named viſcount; judgment 
of the writ, and well; ſor 11 is contrary te the warrant of attorney. 


Br. Eſtoppel, pl. 153. cites 6 H. 7. 14. 


was let forth. 


I, IF a man claims an advow/ſon, or common appendant, where the 

one and the other were in gr, and it paſſes againſt him, 
yet he may after this claim as in groſs.” Br. Eſtoppel, pl. 168. cites 
. 2 


13 E. ñ 


(M. 8) By Adds done by Compulſion of Law. 


I. DBI againſt F. B. of C. geinian, he may come ar the capias 
gratis, and /ay that he is the ſame perſon, and is gentleman, 
and yeoman ; and the ſame per Brian at the exigent, which Chocke 
agreed, and the putting in of bill of mainpriſe by the ſame name is 
no eſtoppel ; for this is by coertioa of the Court; per Brian; 
quod non negatur. Br. Litoppel, pl. 175. cites 21 E. 4. 78. 


(N) What Act or Acceptance ſhall be an Eſtoppel. 


[ 1. IF a tenant in fee accepts a leaſe for years of the land by deed » 4 Rep. 54. 
I 7ndented, this ſhall eſtop him during the term to claim a. cites | 
other eſtate. * 4 Rep. 54. Lond. + 14 Hf. 6. 22. b. Trin. 3 hes. 
Jac. B. R. per Cur. between Stile and Herring. Co. Litt. 47. dont Cle 


b. 3 E. 4. . 4 7:] | 1 And. 


5 a 128. Paich., 
26 Eliz. London v. James. Cro. E. 26. Hill. 27 Eliz. James v. Landen. + Br, Eltoppet, 
pl. 96. 109. 221. S. C. ä 


Fitzh. Eſtoppel, pl. 32. cites 8. C. 
2} Br. Eſtoppel, pl. 60. S. P. cites 8 H. 4. 7. 


[2. So if leſſe for years accepts a leaſe for years from a lranger © 461 J 
dy indenture who has nothing in the reverſion, this (hall be between 
them a leale by eſtoppel, and not a confirmation only of the 


3 | firſt 


— 
O 
5388 


bow tit Co 


Cfopycl. 
firſt eſtate. 'Trin.. 3 Jacs B. R. between Stile and He rring, per 


Cur. except Fenner, who thought it ſhould be a confirmation.) 

3. If a man takes a lea}, for. years of his can land by the pat nt 
of the King, rendering reut, this ſhall not ep him as an inden— 
ture between common perſons, becauſe the King cannot be 
elf opped by = patent, a 3 an ejicppel 4 to be of beth parties. 
. a 8 j c. Sir Hichacl Star he fe $ Caſe, Jubitatur. 


If a man takes a leaſe for years of the hervage of his can 


4 a 1b V Coed in eres this 1s not any Cit 'P ple to fay that 2 E Her 
hed nothing in the land, becauſe this is not made ct tue land iticif, 


t. 47. b.) 


Le. 5 Picadall's Caſe. 


[5. if A. leaſes land 29 B. for years by mdontire, this ſhall cſtop 
both partics to jay that the le, lor had net. ing in the land at the 
time of the I-aſe made. Co Litt. 47. 0 

6. But if A leaſes land for years to Bh by deed poll, B is not 
eſt-pped to ſay that A. had nothing in the land at the time of 
the leaſe made, becaule it ig net-mutual, Co. Liit, 7. b. 
If a cad in fee comes into the court of the land, and ac- 
cebts of the la Td @ cf, ty which the lor grants it to him for life, 
* the remainder to his Wi'? fer hfe, the remainaer to his jon for 
life, this ſnall not cftop him to claim the inheritarice, for at mot 
tis nell enure but as a ſurrender to the uſes foreiaid, and then 
the reverſ;on in fee will continue in his own pern. 3 Eliz be— 
tween Scuttcet and Adams adjudged, the which intratur UI. 36 
Eliz. Rot 2640. M. 13 Ja. B. R. held in the ſame caſe upon 


evidence 2t the bar, 


— 
* 4 


py hold (Z, pl. 1. S. C. and = notes there. 


8. In aſſiſe the baron alten'd in fee, and retorh late to him and 


h:s feme in tail, and died, the lord ſeiſed the ward of his heir, and 


lected it to lu. M who ofſiencd : rhe third part ti the feme in loben, and 


cave her Ico g. to 501 herſelf content, and aſter ſhe brought afji'? 
of the other tes parts, ana all this matter fund, and that fhe did not 
accept it ly derd inuentled, mor relcasd her 5 t in the tus farts, 
and by juigment F al the council upon adjournment ſhe reco- 
vered ſcilin of the land, and yet before the alienation ſhe 
dowable, and it was {.1d tha t ſhe was remitted in reſet of ih the 
third part. Br. E Roppe', pl. 125. cites 17 Ai. 3. 

9. Andi it is ſaid there that if the difſct,ee takes homage / the 
diſſe ijor it is a bar of aſſiſe during his lite, but his heir ſhall have 
writ of entry ſur diſſciſin up. the fame diſſciſin. Ihid, 

10. Ajjjc by a feme againtt J S of a rent, the tenant es 
jointenancy hy ard of the land with his fems not named &c. the 
plaintiff juid that he, father, Wh, e her ſhe is, wa s fe exjecty aid leas 'd 
te Het. aint alone by weed ingentæa, which fhe | %% d, for life, reu- 
dering the pad, ; the father dir, 5 and ſhe was ſciſed of the rent, and 
&rſjeifed ; judgment it againſt his proper deed i: ſhall be received 
to plead j VINENANCY) and a good plea by award, and ſo ſce that 


a decd 


coden 


per 
* 

at; Nt 
den- 


t be 


ties. 


CUR 


le for 
ticif, 


fe{fron as this land aud A 


Eſtovpel. 


2 deed indented is the deed of both parties, and yet the leſſor, as 
here, parted with the land reſerving the rent, and there is no 
word of the letlee, and yet it is his deed, for he hath fealed, 


Br. Eſtoppel, pl. 147. cites 45 All. 14. 


1i. Acceptance of a a ſurrender made vy a termsr who has broken 
covenants tor not repairing of the tenenients, is no bar nor con- 


þ 461 


cluhon, for the leſſor who accepted the ſurrender to bring writ 6 of | 0 462 ] 


covenant of the non-reparation before; quod nota. Br. Eſtoppal, - 


af 201. Cites 50 E. 3. 27. 

. In error it was faid by Clom. for law, that where tenant 
of for 75 mmpleaded, and jazs that IF. . 4 to him for life, aud 
prays aid of him, imm ediately by this conuſance the light is 
veſted in W. S8. quod conceditur. Er. Ettoppel, pl. 149. cites 
50 All. 3. 

13. If the tenant prays aid of the King affirming the rever/ton 
in him where he has no reverſion of it in fact, there the King vas 
gained the rever/ion thereof by coneluhon, though the tenant had 
tee-fimple before, quod nota. Br, Eſtoppel, pl. 203. cites 8 U. 
4 = 

If there are ?wo 7:interants who hold of the Rin 
— e releajes 17 the ots. [4 in fee. and after v3th re; Pite ho; RATE UN 
the Exchequer, by this he to releaſed has gained the motety by cau- 
cluſian. Br. Eſtoppel, pl. 218. cites 37.H. 8. 

15. As it ſhall be where f. 0 join in uit of livery out of the hands 
of ti: King, where the one has nothing, by the o 'of ſcveral, 
and the ſame of partition by two where the one has nothing. 
Ibid. | | 

1h. A is attainted of treaſon, an e is ſound that A. was 
fered of the manor if Dale on the day of the treaton committed ; 
tie King grants this land to B. in fee. (lu truth, D. was in p- 
vas his inheritance.) B. reconveys tuis 
land te the King; an act of parliainen! is made, by which it is 
or lained; that the ſaid attainder of A. ſhall be null, the King at- 
terward by patent rec: ting iherigt / D. grants this land fe D. 
and Vis heirs. D. in'this calc is remit ted to his ancient right in 
this manor, by all the judges of England. D. had not been re- 
mitted, without this recital, but eitopp os by the acceptance of 
tae ſaid patent, from claiming any cer right then by the patent. 
Jenk. 195. pl. 4. Lites 33 H. 8. Br Caſes. 200. 

17. A man 6 d in fee txok a leae ty indeniure of tie e 
and pawnaze of the fame land; it W. 5, the Open of the whole 
Court, that the ſame was no ettoppel to him to claiin tre ſoil Or 
the free i aud it was ſaid by lowden, and agreed by the 
Court, that it the faiher and fon be jointenants for an = nd; ed nears, 
and the en takes a lcaje of his father rf the lands for i5 years to 
begin & XC. the lame inall . ke lon to claim t:.c whole 
term or parcel of it by ſurvivor. 2 Le. 159. pl. 192. 21 Eliz. 
B. K. Pleadal's Cie. | 

18. If a man takes a leaſe of his own land by deed indented this 
is an cltoppel, But per Windham and Periam J. it the leaſe be 

L 14 | mid; 
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3 Ch. Rep. 


8. GC. 


Cſtoppel. 


made fr life by indenture, this ſhall be no eſtoppel, becaufe the 
leaſe takes efeht by the livery and n-t by the deed. But Rhodes 
J. did not tuily affc nt to this laſt ; poin t, and Anderſon was ablent, 


Boldſd. 82 pl. 3. Tok 20 Eliz. \ non, 


19. Zut if a man takes a leaſe f tre herbav»e ef his own land 
for years by indenture it is no conclufy In to fiy, that the leſlor 


had not” ing in the land, becauſe it was not made of the land it- 


felf. Co 1. itt. 47. b. 

20 C mac a leaſe to FF. for fix years, "IP indenture of a hue 
” which he nad nothing, and afterwards he prrchaſeth of R. a 

leaſe qr, aid houſe for 21 years upon conditizn ; then C. re-de- 
ks to R. for ten years; adjudge. C 1ſt. That the lIcaſe to V. 
for ſix years was good ag.init C. by concluſion, but nothing in 
* zdly, That as ſoon as C. had purch. * his leaſe tor 21 
years, V. s leaſe for tix years became a leaſe in intereſt, the re 
verſion in C zdly, When C. demiled to R. for ten years, R. 
was bound by the eſtoppel, and took only a future intereſt, there 
being no attoryment. athly, That when the jury hath found 
this matter at large, the Court ſhall adjudge according to the 
law, and IT. had a good eſtate for fix years, and RN. only 
an intereſt in futuro, Pollexf. 68. cites 4 Rep. 53. Mich. 29 
& 3o Eliz B. R. Rawlin's Caſe. 

21. A. leaſes to B. for years on condition to be pe- formed by A 
Afterwards A. grants a ſecond leaſe by indenture, and then per- 
forms the condition. This ſecond leaſe is only an eſtoppel be- 
tween ſecond leſſee and leſſor, ſo as the entry on the firſt leſlee is 
lawful. But if A. had enferffed B. and then levied a fine to C. the 
condition was gone. Cro. E. 665. pl. 16. Paſch. 41 U liz. C. B. 
Ferrers v. Borough. 

22. Nao record eſtopps if the Court has not juriſdition, and every 
eſtoppel is reciprocal. 1 init, 352. 

23. Eſtoppel was againſt deviſee by mi/{ake of title, and paying 
rent far the very land deviſed to him upwards of 20 gears. Nell. 
Chan. Rep. 70. Mich. 13 Car. 2. Daire v. Beverſham. | 

24. If 1 have future intereſt to begin 10 years hence, and I make 
4 leaſe for five 2 preſently againſt me this is good * eſtop- 
pel; per Bridgman Ch. J Cart. 159. Mich. 18 Car. 2. C. B. 

25. An eſtoppel cannot be made but ien a concluſian = a 
particular thing. If I grant all my lands which I had by my 
father, this is no eſtoppel, but if I grant V/ackacre it is; per 
Bridgman Ch. J. Cart. 159. Mich. 18 Car. 2. C. B. 

26. Eſt ppels mit either bind both or neither. 12 Mod. 361. 
Paich. 12 W. 3. In Caſe of Pullen v. Purbeck. 


27. Where one comes to dJapprove an extent upon a ſtatute. 


merchant he muſt ſay that he has not accepted. Per Holt Ch. 
J. 12 Med. 361. Paich. 12 W. 3. In Caſe of Pullen v. Pur- 
beck, 
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Eſtoppel. 


(O0) In what Caſes a Man ſhall be eſtopp'd in his 


Name. 


Cr. IF A. Balman binds himſelf in an obligation by the name of A. 
Bawman he ſhall be eſtopp'd to ſay that his name is other- 
wiſe, and the action may be brought againſt him by his true 
name, viz. Balman, alias dictus Bawman, to agree with the obli- 
gation. Mich. 9 Car. B. R. adjudged between Bunſtone and 
Balman.] + | | 
2. If a man oblige himſelf by a falſe ſur-name he ſhall be eſ- Br. Eitop- 
topp'd to avoid, becauſe he may have divers ſur-names. 3 H. 6. — 2 
1 | | ies S. K. 
[3. $9 a man binds himſelf by a_ falſe chriſtian name he ſhall * Br. Et 
be eſtopped to avoid it. “ 3 H. 6. 25. b. + D. 11 El. 279. 9. 1 
( Shotbolt s Caſe.} IC 


S. C. con- 
| tra; for a 
man cannot be known by two names of baptiſm. + S. C. cited Le. 322. in pl. 453. 
4. In right of advouſen againſt the prior of W. who ſaid that 
he had to name the prior of S. the other ſhall have bis writ, and 
the defendant fbcwed a fine of the ance/tor of the cemantant, nam 


ing him prior of S. and the other was nonſuited. Er. Eſtop- 


pel, pl. 114. cites 11 E. 2. and Mich, 1 E. 3. and fo fee Sup- 
poſz] of Anceſtor, and after the writ was awarded good. 

5. In mortdanceftor the tenant prayed aid of f. fon and heir of T. 
and for his nonage pray d that the parol might demur, the deman- 
dant ſaid, that he was a baſtard, and becauſe in the writ F. was 
named jon of T. in Latin, therefore the plamtiff was nonſuned, for 
the writ was brought againſt A. late wife of l'. and againſt the { 464 J 
ſaid J. who made default, and A. appeared and pleaded ut ſupra. 
Br. Eftoppel, pl. 119. cites 11 Afl. 4. | 

6. In waſte which was brought by F. ſon of R. &e. which E. 
his father demiſed, and for the contraricty of the writ abated. 
Br. Eftoppel, pl. 119. cites 11 Aſſ. 10. 

7. And in the note of a fine which was, That IT, fon of F. 
granted the rever/19n, and it was pleaded that his father had to 
name R. and not S. and the tenant went quit; and Brook ſays 
ſo it ſeems that where it is flius in Latin it is material, but where 
it is Steven's ſon, John's ſin &c. in Engliſb, it ſeems no plea to 
ſay that the name of his father was R. for there it fall be taken 

for one and the ſame word, and for his name, but where it is filius 
in Hatin, there it is contra; note the diverſity. Br. Eſtoppel, 


pl. 119. cites Paſch. 11 E. 3. 


8. Where 2 man is named s A or Heir of R, in Latin, and by 
this name the judgment is given, he ſhall be eſtopped to ſay to 
the contrary, be he demandant or tenant. Br. Eſtoppel, pl. 
302. cites 39 E. 3. 24, 25. Per Belk. | 

9. Audita querela, it is ſaid that 18 R. 2. in treſpaſs Wo 

| eNaulit 
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R „ er e 
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Ne e 


Eſtoppel. 


fon: gant was miſnamed and Eper, and He ied charter of pardom iy 
the [ame ane, and yet pleaded mijno mer, and had the plea by 


award, and the purchaſe of the chanel r no ef! oppel ; for he can. . 


not otherwiſe purchaſe but by the ſame name, quod nota. Br. 
Eſtoppel, pl. 86. cites 21 H. 6. A 

10. If J. P. b. ing an aclion againſt me and after decſar- 
made he brings anther atticn againſt me by name of J. p. the 
bringing of the firſt action may be pleaded by way of elloppe! 
Per Pole. Br. E! toppel, pl. go. cites 22 H, 6. 53. | 

11. And if 2 man on ags action anceſtrel againſt me, and con. 
veyr by . P. his father, and brings other acii9n again/t rhe je 
2.97 „and CONVEYS by by 'P. his father, the brin ging ot tne Fn 
action | ſhall be citop pcl. Per Portington. bid. 

12. It ] bring a writ againſt one by name of IV, H. _ his 
name i, R. II. and 1 recover by default ; Gn after bring a writ 


againſt him by name of R. II. he ſhall not plead the rf record 


for cttoppe!; for WW. ſhall not be grieved for K. and it ſeems 


there that it caunct be intended one and the fame perſon. Br. Eftop- 
pel, pl. 15. cites 33 H. 6. 7. 19. 50. ry Priſot. 

13. So if 1 miſname 57 560 and recover er by default againſt One, 
he c.nnot eſtop me. ibid. 

14. If zy father brings writ of treſpaſs again? Fohn, and na 
* Robert, and my father rectvers againft him, and after he 0 

writ againſt me 'y name of ahn, | ſhall not eftop him; bu / 
eee A been in delete, there | ſhould have advanta: 
as heir, and fo ſhould every one who ſhall have the land after by 
my fatoer. Ibid. Ver 1 . 

15. J. S. be baund by nome of T. S. and is ſued according to 
the obligation, he {hall not plead miſnoſmer of it, but ſhall be cl- 
woes but i it may be th it the obligee did not know him nor hi 

anc but by his own {hewing, and he is tlie fame perion W119 
made the obligation, and therefore he ſhall be eſtopped. Bt. 
Eſtoppel, pl. 156. cites 5 E. 4. 4. 6. 

16. it a Wen be bound by Name of I. V. he {hall not ſay that 
his name is J. i. for the name and ſurname are material in te 
obligation. Er. Eſtoppel, pl. gs. cities ꝙ E. 4. 29. per Necc- 
ham. 

17. If a j:oman becomes mainpernar in B. R. by name of LY 
teman, he ihail be ciiopped after to fay that he is yeoman, 2 
not ge ntleman. by reaton of his appearance in Couit of 33 
Br. Eitoppc! , pl. 166. cites 10 E. 4. 16. | 

18. But where a man is outlawed uten sriginal by name of ge"- 
tlemun, where he 15 yeoman, he thall not be ettopped, for there was 
no appearance nor accchtance as above. Ibid. 

19. An G'inatiin was by name e of bs 7. de B. where he i;, 
impleaded upon it and im parles, it is an citoppel to him to = 
that there is Over-B. and Nether-B. &c. Br. Eftoppe, hl. 
171. Cites 18 E. 4. 9. co! ra 21 E. 4- $$ 

20. If the 66: rgor ſub}: rives his chriſtian and ſurname to the ob- 


lig ation, th, 49D there is a blank or lat for os chr tian name in tht 
Hane " 


bond 
B F 
2: 
name. 
dant 
But 


party 
could 
could 
being 
order 
CI 
ZUNCE 
plaint 
12. 1 


gencra! 
My Re 
Curian 


Cord. 


O 


C Wa 


he i;, 


to lay 


1G ob- 


In the 


band, 


ſhould ha* 'e pleaded it. 3 Salk. 152. pl. „ 8 Paſch. 8 W. 3 


zend, yet it is ſuffcient. Cro. J. 261. pl. 22. Mich. 8 Jac. 

B. R. Dobſon v. Keys. | | 
21. Debt upon bond againſt F. The defendant pleaded his 

name is U. I he plaintiff demurred, luppoſing that the defen=- 

dant was eſtopped by the record to ſay tn'+t his name was W. 

But Judgment was glven, quod billa caſletur, ſor the plainti 

. Pleddall 


v. Freak 
22, arreſted the defendant in aſſiſe and trover, whe now 7 Mod. 33. 


x | ; | : ; Trin. 
moved that he might anſwer without putting bail, becauſe he A 


was a pee ry VIZ. Earl of Buckingham, Viſcount Purbeck, and Smith v. 
Baron of Stoke, and ſo was free from arreſt, that if he ſhould Rs 
put in bart, it nul}. be by the name whereby 2 is arreſled, which &. F: 2nd 


* the Court 
winld e/t 0p him. f om claimi n. 5 515 Pee age. Sed Per Cur. in all held accorge 


civil caſes the bail only enters into the recognizance, and not the ingly, and 
party bimſelf, and therefore it would be no el toppel to him; they 1 
couſd not take notice of his peerage otherwiſe than by plea, which the EAA 1 
could not be till he was in the cuſtody of the marthal, and therefore or BAx- 


being by £921 tion, it would not prejudice him; ſo the Court would 2 
m * note fed currat lex; but Holt taid, if this had been a by the name 
7111 il / caſe, they vw ould diſfe ule with | 1 1s joining iu the recogni- of George 
zance to ſave the efloppel, and that in this they would make the B 
1 bc 

plaintiff declare {peedily, and not be allowed the uſual time. by the 
12 110d. 217, Mich. 10 W. 3. Roberts v. Villards, alias, courſe of 
Danvers. Ns Court 

: | e ought te 
join in the recognizance, and if he had entred into one by the name of G. K. it would be an e. toppel 
upon him, therefore the Court indulged him to bring others, who gave bail tor him by the name 
0! 0. K. E1q; tor their act could not conclude him. 


(P) A Man ſhall not be eſtopped by a Generalty; 


Otherwile by a Particularity. 


. IF. a condition of an obligation contains a generalty, a man so where he 


ſhall not be concluded to fay that is not any ſuch thing. - daun 
ohe general- 
2 Re P. 33. « Dat idin? 'ton's Caſe ] n 


4 


ſeoff h. _ all his lands in D. he may ſay that he has no lands in D. Br. Eſtoppel, pl. 170. cites 


Paſch 21 E. 4 $4. 
Contra *. 1 certainty, as where he is bound to infeof him of his manor of D. or of bl. acre 
in D. 151 1d, 


So condition, that if the defendant Nanda to the ſentence of the hithoo of L. for cauſe of tithes 


moved before him, that then &c. and ſays that there was no caule of tithes moved betore him; and 


4er Chocke and Rridpes, he ſhall not have the plea where the condition is fpecial, as here. Br. 
Litoppel, pl. 174 cites 21 E. 4. 54. 

(2. In det upon an 2bligation, the condition whereof is to perform [ 465 J 
all agreements now jet dou by 25 S. the defendant may ſay that no Roll. Rep. 


£3 1.2? 
agreement was then ſet down by F. S. becauſe this comprehends a 8 C. 8 
genera ty. 


Mich. 14 Jac. B. R. King and Perjevall, per Cur. judgment, 
My Reports, Paich, 13 Jac. in the 4 Cale affirmed again per ar it y 
Orc © 
: | that h 
ſnould pid ſo as he would { Gd to it 
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9 Rep. 3. If the condition of an obligation be to perform all couenari 
47 i. 17. * 3 þ . : 

8. I 4 in ſuch an indenture, in debt upon the obligation the defendant 
ecreinely. cannot ſay that there is not any ſuch indenture, becauſe he is ef. 
—Brownl. topped. My Reports, Trin. 14 Jac. adjudged, Juell's Cie. 
37. Mich. 

3 Jac. Fitche v. Biſſe, S. P. the plaintiff demurred. 5aund. 316. 317. pl. 50. Mich. 21 Cx. 
2. Smith v. Yeomans, S. P. aijudge! Lev. 3. Mich. 12 Car. 2. B. R. Hudland v. Pove;, 
S. P. 2cjudged n:f1; becauſe if there arg not any covenants the obligation is ſingle. Mod. 1:, 


P). 44. Mich. 21 Car. 2. B. R. Ho oway s Cate, S. P. it eſtops to fay that there is no ſuch inde. 


ture, but not to lay that there ate no coolant? 


* 


S. P. ard (4- If the condition of an ol igation be to ſuffer the obligee t 
e of de carry away all ſuch marle as he of his right ought to have in ſuch 
195. Marg. cle, the obligor ſhall not be eſtopped by this to /ay that the obli. 

|. 41. gee has no right to ary marle in the ſaid cloſe, becauſe the condi. 


TEN v. a 4 0 | 4 : 
an  0on refers to a generalty. Hill. 4 Jac. B. R. per Cur. 


But otherwiſe if the condition had been ſpecial, as in the principal caſe there of Rainstord v. Smit: 


Sec infoy, ['5. So if the condition be to releaſe all the right which he has 
Te p24. re, he may iy that he has no right in bl. acre, and ſhall not 
other part 5 e eee, . 

of the dif. be eltopped. Held in the ſaid Cale by Tanfield.] 

tinckion. 

_ (B. a) [6. If baren and fem! make leaſe for years by indenture, rendring 
* nls, rent, and it is covenanted between the parties, and the ſaid 4%. 


rierton v. x 3 1 
Evans, that covenants that he will pay a couple of capins at Chiriſtmas 79 it: 


it ſhall not baren and ſeme, and to the heirs of the baron, and gie will la- 
5 d] 


enure by 5 5 2 = 5 
way of eſ- beur with them by two days every har\ eſt, and the baron des, and 


toppel; and the feme brings ation of covenant, the deendant cannot plead that 
-_p Cro. the feme at the time of the leaſe had nothing, but ſhall be eftopped 
16. ker by theindenture. Mich. 40 & 41 Eliz, B. R. adjudged between 
ton v. Ev-ns, Bouerton and Evans. 

S. C. that 

it caunot be an eſtoppel, becauſe it ought to be mutual, and a deed of a ſeme covert cannot eſtop her. 


[7. If the condition of an obligation has reference ts a partici 

to be done, or in which a generally is to be done, tne oblig or fhail be 

eſtopped by it to fay that there is nt any ſuch particular thin 9. 
Mo. 23. pl. [S. If the condition of an obligation be te pay all ſucl fut if 
. money in which T. S. fands beurd by his deed obligatory ts J. . 
© Fol. Pz. of and for the behosf of the children ot I. S. according 19 the wi 
Fc. he ſhall be eſtopped to /ay that T. S. never f bound 9 
S. P. and any deed * obligatory to T. II. tor the ute of the children of V. 
15 ls hay S. &c. D. 3 Eliz. 196. 41. adjudged. }] 
Dal. 28. pl. 2. Anon. S. C. in totidem verbis 80 if A. be bound to B. to deliver to B. all the 
charters and evidences which J. S. has bailed to him, he cannot ſay that J. S. has not bailed to hn 
any charter. Mo. 23. in pl. 79. and Dal. 28. in pl. 2. : | 


D 467 ] (o. If the condition of an obligation be to releaſe all the right 
D. 156. rwhich he has for life in bl, acre, he ſhall be eſtopped to jay that be 
3 3 has not any right for life in bl. acre, becaufe this contains à parti” 
des 72 cular. Hill. 4 Jac. B. R. per Tanheld.] 
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[id. If a condition of an obligation be 7s perf/srm certain things, 


wr «which he is bound in a certain recoonizance ſhewing the cer— 
] 


Tainty of it, the obligor ſhall be eſtopped to head that he was bt 


to a particular. 
aud Farrer.] 

(11. So the cbligor in the caſe aforeſaid ſhall be eſtopped to 
plead a ſpecial plea, by which he owns that he acknowledged a thing 
in the nature of a recognizance, but upon the ſpecial matter it ap- 
hears to the Court that it was not any recogntzunce in law, for this 
amounts but to this, that he was not bound in any recognizance. 
M. 12 Ja. B. R. adjudged between Fletcher ard Farrer. J 


[12. If the condition of an obligation be to grve three parts of 


ell ts him he cannot plead that his 
father deviſed no goods to him, becauſe it is a particular. P. 8 Ja. 


B. per Cur. Malarie's Caſe.) 
(13. If A. be bound in an de ʒion to B. whereof the con- 


Cition is, that if the faid A. and his feme do perſonally appear be- 


fore ihe judge or judors of the Court of the King's Palace at 


Weſtminſter at the next court, to anſwer to J. S. in a plea ot 


treſpaſs, then the obligation {hall be void. It is not any plea 
for him to /ay that he himſelf appeared at the next court &c. but 
that at the time of ſealing the obligation, and from that time tg ts, 
be was and yet is unmarried, nor was he ever, or 1s he coupled in 
matrimony to any woman; tor he is eſtopped to ſay that he had 
not any wife, inaſmuch as this is a particular, though the be not 
named nor was it recited that he was married. Trin. 23 Car. 
B. R. adiudged per Cur. upon a demurrer between Payne and 
Shelton. Intratur Hill, 22 Car. Rot. 740.] 

14. In replevin the defendant aonud for rent ond furt of count, 
becauſe the plaintiff held of him the manor of More, of which 
the place &c. by homage, fealty, and eſcuage, ſuit of court, and 
40 8. rent, ard alleged ſciſin by the hands of the plaintiff ; to which 
the plarnt!ff preteſtando that the manor was ;19t held by ſuch jervices, 


YAM / 77 7 } x1 . y 2 WS « > P , * os Ao 7 
pro placity that never jeijed of the manor z the dcfrndant pleaded eft9p- 


ph, becauſe the manor was granted to him by 1. by fine andthe fame 
plaintiff by deed attorned to him of the fealty and other ſervices due, 


— 


and demanded judgment if againſt the deed &c. and pe Cur. ib is 


no eſtoppel, for he attorned of the fealty and other ſervices due, 
and did not expreſs the ſervices certain; and ſo it ſeems that if he 
had expreſſed the ſervices certain in the deed of attornment it had 
been a good eſtoppel. Br. Eſtoppel, pl. 94. cites 24 E. 3. 50. 


15. Where a man is b:nd to be nonjuited in formedon, or to en- 


. . „ a ; | 
je9ff him of the manor of D. ia D. l ſuch a day, he thall not be re- 


ceived to ſay that there is 0 feet, or that he has ns juch manor. 

Br. Eſtoppel, pl. 174. cites 21 E. 4. 54. 

16. But contra where the condition is general, as to be nonſuited 

in all ſuits which he has againſt il. B. he may ſay that he has no 

ſuit againſt him, for in the generality is not compriled any action 

ſpecial, and where condition is to enfeoft him of all his lands in 
he may ſay that he has not any land in D. Ibid. 
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468 Etſtoppel. 


7. If a man be bound t prrform all covenants in a deed, it i; 
no ; to ſay there are no covenants therein on his part to be 
performed. Cro. FE. 757. cites D. 196. and 279. 


18. In debt the e of the obligation was, if the defen. 


dant / for 1. Pla. „tits enjoy bis right in ſuch feat The de- 


fendant pleaded that the plaint iff had no right, The plaintiff 


demurred, and the Court tho! zht the pl-a good. But if it had 
been whereas the obi e had rigit, it would be otherwiſe. D. 
196. pl. 41. Marg. cites Mich. 18 Eliz B. R Corrant's Cafe, 
19. Apainf a lee by in lenture leſſee ſhall not lay that the 
Jefivr had nothing to let. Cro. E. 3 pl. 24. Mich. 36 & 37 
Eliz. Stroud v. Wil lis | 
Poph. 115. 20. So againſt a 2% 4 for payment of the rent reſerved on a de- 


"SY : 
Po; 3 in 28 2 INUENTUTC, Ibid. 
8. C. A divorfiry was taken by the Court where one is bound 


Fae an Lab gation with ſpecial condition 72 enfeoff another in gene- 
ral words of all the land that de cendled to him , of the part of his fa- 


ther, there he may ſay that ne, c land deſcended; but if it be to 


en feoff him of bl. acre, which d:ſceaded, he ſhall not ſay os t / 
acre did not deſcend, Mo. 406. pl. 544. Trin. 37 . in 


Caſe of Stroud v. Willis, cites 2 E. 4. fol. ultimo. 18 . 4 
Brou zhton' s Caſe. 3 ERZ. D. fo. 120. F196 | 1E. 4. ſol. 54. 
28 H. 6. fol. 7. 19 H 6. fol. accordingly. 

22. An, ! Popham ſaid, if one be bound to re/ca/e all bis ris 
in all the lands woreh deſcended of the part of his father, he {hall not 
ſay that none deſcended, but generally ſhall make the releaſe; 
otherwiſe if he be bound ta make feoffment 3 quære cauſam divert: 


Pa 4 
82 * fo ” 1} -# 


tat', it ſeeme, becauſe he cannot make froffinent to give Pa Lian s 
that which is not; & adjornatur Mo. 406. pl. 54. Prin. 37 
Eliz. B. R. in Caſe of Stroud v. Willis. 
Condition 23. Condition of a bond was 79 pay all legacies which J. &. 
5 A, er had deviſed by his will, he {i val not ſay that J. Ts did not make a 
the 200ds Will, but may ſay that J. S. gave no legacy by his will. Alo. 
14:56 way 420. pl. 578. Mich. 37 & 38 Eliz. Paramour v. During. 
dev. id to 
him by his father. 
bond ſhall conclude him to lay the contrary. Godb. 177. pl. 245. 
worth's Cale. 
24. A. entered into an obligation to J. S. to proſecute an in- 
formation i in 8B. N. againſt one B. A. T he defendant ſaid, the 
was no ſuch information, and the plaintiff had judgment. b. 
196. pl. 41. Marg. cites Mich. 38 Eliz. B R. Williams's Cate, 
25. So where a man is b5und t9 appear and anſwer all actin; 
B. R. &c. it is no plea to fay that there were no actions ther 
depending. Cro. E. 756. pl. 23. Paſch. 42 Eliz. C. B. il 
loughby v. Brooke. | 
Lat. 127. 26. An obligation was to pay 10 d. weekly for 1] be keeping oa bal 
. ard, ce int, to the order made by the juſtices &c. Ihe d:f-4 (41 
andall, 
8. C. ad- | Pleads nulP talem fec' ordinem, and the plaintiff had judgment, tot 
ju2ged os that is an eſtoppel to the defendant. Noy 79. Hill, 1 Jac, 
mo 14 Germin v. Randall. 


but it wo! 
have been otherwiſe if it had been according to an order to be made &c, 


The defendant cannot plead that he had not any goods deviſed to him; for tht 
Paſch. 8 Jac. C. B. Cullinz- 


27. In 
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27. In an action of debt, upon a bord conditzoned for the ſaving 
/ 


of 7 plaintiff harmleſs from the payment of all te gactes, Croke J. 
ſald the plaintiff here eught to have reduced his general allegation, 
in a more ſpecial and partic ular manner, and to have /t forth 
in facto, that ſuch a particular l-oncy Was given, and deviſed, 9 
2 Bulſt. 29. Mich. 10 Jac. Doughty v. Fawne. 

28. An obligation was condition'd, that whereas F. S. held fuch 
000 hold land for 577 By Sir J. K. bird of the manor, that if after 
2 eat of the ſaid F. S. the fail Sir 7 K. Haut grant the ſome 

ci to the ſaid FF. R. for three lives, then the bond to be void. 
lt was held that the condition reciting that it is copyhold 
land, and that a grant ſhould be made thereof by copy, he is 

e/i:>ped to ſay that it is not copyhold land. Cro. J. 275, pl. 1. 
Mick: 12 * B. . Carne v. Pryther. 

29. ** he re the condition of a bond 7s general, as to enfe * of 
all bis lands in Dale, there he may ſay that he had no lands there. 
All. 13 SE C27 B. K. Ciiriam in Caſe of Paine v. Skel- 


tronna 
oO! 13S. 
& 8% 


30. In debt upon d with condition, reciting whereas plants 


2 care % Sc. if defendant [ nould "ay after the 


1 | 0 
the deſendant is eſtopped 


1e 12000 Ji. 
ate &c. t zen the ob'ic ation to be vo 


Fs 


to deny the carriage. Allen. 52 Paſch. 24 Ca. B. R. Hart v. 
Buck mater. | 

31. In debt upon bend 70 / erform all cauenants pecifiod in an in- 
denture lettui xt A. and B. the detendant pla loa thre tea 9 = 
denauts; to > which the plaintiff demurred ; and per Curiam, this 
de! "2 general of all, is __ contra if it were to perform any 
certain covenant z as to be nonſuited in ſormedon, he cannot lay 
4 
OE) 


contra to be nonſuited in all actions pendent in 
1 . 
38 1. EI · 59. 


\ 172 
lere is none: 


> I» K ' » B 13 . 
. 19. . 14 Car. = . N. VIA Ilen 
ws a 


Mich. 


A on. 
22. You cannot make eſto ppel but upan cc: 5 Mm un a 
Par ticiiiar 7 Ng 11 nap all us h: icl | 3 11 f. the . this 


' = bY OY 1 
15 10 ee = but if it be bl: l CK 40 e it 15 - » Þ- 21 Bridg (21411 Ch. b F 
Cart. 159. Mich. 18 Car. 2. . 3. 

«7 1 ? 2 £ 1 - + © Ae 

33. Debt upon 5d Conditioned, that whereas there tu @ fs 77 


2 Chancery betwoen the 2.70 plarnt! 7 and 2 veral in, 55 72s 
guardian, and that it was decreed, that the now Plai a 
ts the ſaid infants or guardia) ', 10 the uft of the mifents, $401. in 
fatisfaftian of their ig ht and title to a lo, ale of Martley- Hai! ly and 
other lands in Suffolk k, if therefire the ſaid gear dian fill procure 
the ſaid infants at their jer veral ages of 21 to releaſe all i ein right, 
title, and intereſt in and to the ja: 1 leaſe, th, en to be vaia;, the de- 
fendant pleaded in bar that E. . two of the ſaid inlants never 
had, or pretende, 1 to have, any igt title or int ereſt, to the ſaid ma- 
nor, which they might releaſe. Upon demurrer to this plea the 
Plaintiff had judgment, for wh-ther the infants had a title Ir not, 
the defendant had obliged himſelf to procure a releaſe de facts, though 
they had not any right, and the 1ather, becauſe by the condition 


they 


by Fq heir 


. ul Pay f 


B 


117 
hel a 


ing! ly. 


459 ] 


[ 


S. 


acc ordu 


1 468 


rownl, 
"—_— 


5 
CCOr a 


JV. 26. 
C. held 


Pe * lt 


817 


This caſe 
ſee ns not 
clearly re- 


Ported. 


Cſtoppel. 


they had a pretence in equity though they had no title or intereſt 
in law. Saund. 215. Hill. 20 & 21 Car, 2, Doughty v. Neal. 
34. Debt on dl mie of tithes ; ine defendant pleads that nothing 
paſſed by the indenture;, to which the praitiff demurred z Eper 
Curiam he is eftopped, this being of: tithes of the lefſor's own land, 
and ariſing out of Farnham great park, rendring rent Sc. Here 
can be no apporiionment, for if nothing. paſied out of Farnham, 
then all iſſucs out of the reſt, and this being but to try the righ 
of the payment of tithes of Farnham park, the Court conceived 
it ill; but if this had been a demiſe of all his corn, grain &c. in 
D. it were no eſtoppel, but as grant of the land of the p.rt of 
the father; alſo, where nothing paſſes there can be no apportion- 
ment, but only upon eviction ; and notwithſtanding SM AND 


. Baxx's Cask, judgment for the plaintiff niſi. 3 Reb. 324. pl, 


L 479 J 


16. Prin. 26 Car. 2. B. R. Snelgrave v Fielding. 

35. Eaecuter ſues A. upon a. bond. A. pleads the teſtator made 
another laſt will, Defendant is eſtopped to plead lo. 1 Mod. 
113. pl. 11. Paſch. 26 Car. 2. B. R. Anon. 

36. General recr:al is not an eſtoppel, but a recital of a par- 
ticular fact is ſo; per Holt Ch. J. Shox, 59. Mich. 1 W. & AI. 
Cites Sand, 8. 1 Inſt. 5 2. | | 


40 3 The Party himſelf. 


A Man ſhall not be eſtopped to ſay a Thing whick 


® Br. E(- 
top, el, pl. 
J. (ites 

5. C. but 
without 
the word 
not and ſo 


®* Br. Eſ- 
topp*!, pl. 
3. cities 3. . 


Br. Eſtop- 


E:toppes 
pl. C. cites 
. 
Fitzh. Eſ- 


toppel, pl. 
16. cites S. C. 


ſtand with the Deed. 


Otherwiſe e Contra. 


Cr. JF a man be ige by a falſe ſurname, as by name of J. 8. 
where his name is J. D. he ſhall * not be eſtopped to 
avoid this, becauſe he may be known by divers ſurnames. 3 H. 


6. 25. b. 


it ſe2ms it ſhould be here, and that it is put in by miſtake, 


[ 2. The fame Jaw if he be bound by à falſe proper nan: 
Coma. *2 H.6. 23 b.Þ | | 


6. 23. adjudged. } 


[4. If a man makes olligatian to his feme by a flrange name, be 
m_ 1 be citopp'd to jay, that ſhe is his wife, in debt thereupon» 
3 H. 6. 2%.] | „ | | 

[5 If tiz condition of an obligation made to the ſheriff be jo 
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the appearance F4 [even perſons in certain, the obligor ſhall be eſ⸗ 
ced to ſay, that he deliver'd _ the appearance of 


. adjudg*4 between 


topped by the 
two perſons in certain only, H. 11. Ja. B. 
Ciriet and Day.] | . 

6. If the condition be ts deliver ip one ſuch obligation in which 
the oblivee is bound, the obligor is eſtopp'd to jay, that he was not 
bound in the ſaid obligation. Mich. 11 Car. B. R. adjudged upon 
a demurrer between Miller and Grewe. Intratur Paſch. 11 
Car. 219.] | . | 

(7. If a man eaſes land lo me by indenture, and after J enter 
into the land by force of this leaſe, and J. S. ejecis me by an elder 
right, upon which. I bring a writ of covenant againſt my leſſor, my 
leſſor cannot /ay, that I was not in the land by his demiſe, for this 
is directly againſt his deed by which he had demiſed it to me. 


Tr. 3 Jac. B. R. adjudged between Stile and Herring. ] 


[8. As if a man leaſes to me by indenture the land of F. S. who 
is then jeijed alſo of the land, and after I enter upon F. S. who re- 
enters, upon which I bring writ of covenant, the leſſee cannot 
ſay that I was not in the land by his demiſe, though I was a diſſeiſor 
to J. S. by my entry; for the leſſor is eſtopp'd to ſay this inaſ- 
much as this was a leaſe by eſtoppel againſt him. Tr. 3 Jas 
B. R. adjudged between Stile and Herring. ] 

9. If J. leaſes Black-acre (of which he has nothing, but F. S. is 


| felſed ef it te B. for years by deed indented, and A. purchaſes it in 


er the lelior is concluded as well as the leſſee to ſay that the lefſbr 
had nothing in the land, for this is contrary to the deed. Co. 
Litt. 47 b. Litt. 58:] 


eſtopp'd to avoid the leaſe. Dal. 26. pl. 4.S. C. C 5. P. in totidem verbis,— 
Puich. 4 Car. C. B. in Rothwell's Caſe S. P. 


(10. If A. mortgages land to B. in fee upon condition upon pay- 
ment of 10 l. to re-enter, and after A. before the day of payment, he 
being in poſſeſſion, makes a leaſe for years by indenture, and after 
performs the condition, this ſhall be a good leafe againſt himſelf by 
eſtoppe!, though he had nothing in the land at the time of the 
demiſe, Mich. 15 Car. B. R. between Omelaughland and Hood, 
per Cur, in writ of error upon a judgment in Ireland adjudged, 
and the judgment affirm'd accordingly, ſcilicet, that the feoffee 
of A. ſhall be eſtopp'd, which was more ſtrong than A, himlelf, 
and fo reſolved a fortiori. Intratur Trin. 14 Car. Rot. 183.] 


Fol. 874. 


— 


Cro J. 7% 
pl. 1. $. To 
adjudged. 
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Cro. J. 73 
pl- 1. C. 
adjudged. 


Mo. »o, 21. 
pl. 69. 
Hill. 2 
Eliz. S. P. 
that the 
heir ot the 
leflor 1s 
-Hetl. g!. 


Mar. 64. pl. 
99. Edwards 
v. Omell- 
hallum. 
8. 

S. P. held 
clearly by 
the whole 
Court, 
(Crooke 
only ab- 
ſent) for 

all who 
claim the 


eſtoppel ſhall be bound tliereby. Where one mortgages lands, and after leaſes by eſtoppel, and 
after procures money to be repaid, and aſſignment to be made, it was held that the leaſe by eſtoppel 
would firſt take place before the aſſignment, cited by Twiſden as the caſe of a poor man in Hackney. 
Ked. 876. Paſch. 17 Car. 2. B. R. in Caſe of Whaley v. Anderſon. 


11. A ſervant retained another ſervant for his maſter by his own 
deed indented for a certain ſalary beyond the ſtatute, the maſter made 
2 who retained the other his executor, or he took admi- 
nitration, his own deed ſhall bind him to pay the ſalary to the 
ſecond ſervant retained, where he ſhall not be charged ifhis own 
deed had not been. Br. Eſtoppel, pl. 207. cites 46 E. 3. 10. 

Vol. X. „ 12. Debt 
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Br. Eſtop- 
pel, pl. 8. 
cites S. C. 


Eſtoppcl. 


12. Debt upon obligation again F. N T. the d:fenwart fall 


nt jay, no ſuch vil, hamlet nor place known by the name of T. 


in the ſame county, judgment of the writ, for his own deed is 
eſtoppel. Br. Eftoppel, pl. 69. cites 9 H. 5. 8. 

13. Debt upon obligation againſt one who is hora N the nome 
J. N. of T. he ſhall not ſay that he was of N. vo, that ere is 
no fuch will as T. Br. E ſtoppel, pl. 214. cites 10 H. ©. 8. 

14. Treſpaſs of a cloſe broken, ans graſs cut, the defendant 
pleaded his franktenement, the aintif aid, that to ſay it is his 
franktenement he ſhall not be reccived ; for bis father whofe heir 
&c. enferffed us by his deed which here is with warran'y, judgnent 
if agalnſt the deed of his anceſtor which compiene:: ds warranty 
ſhall he be received to ſay, that it is his franktenement, and the de— 
fendant ſiu d title how he entred after &C. and ſo admitted fur a 
good eſtoppel. Br. Eftopp-l, pl. 89. cites 22 H. 6. 50 and 51. 

15. Debt upon an obligation upon condition to frrſorm the 
conditions in certain indentures, the de aunt faid that there were 
never any ſuch indentures, and the plaintiff tender 6 demurrer, and 
the defendant durſt not demur but made another anſwer ; the 
reaſon ſcenis to be inaſmuch as he is H by the obligation and 
condition. Br. Dette, pl. 21 cites 28 H. 6. 7. | 

16. Note per Priſot arguendo, that if a man be bound that he 
and his ferFoes, if any there are, hail releaſe ty ſuch a den, he may 
ſay, that no ferffers ever twere, but if it was that he and all who 
were his feoffees ſhould releaſe, he ſhall! be eſtopped to ſav, that 
there were not any feoft-es, quo nu'lus negavit, and ſo ſee that 
the obligation with condition cannot be ettoppel. Br. Eſtoppel, 
pl. 18. cites 35 H. 6. 17. 

17. Debt upon an chligation againſt A. B. of F. the defendant 
ſaid, that he was dwelling at MH. the day of the writ purchaic-., 
and nit at F. Per Needham and Davers juſtices, it may ſtand 
with the obligation that he was of F. and dwell'd in NI. For F. 
may be a place in M. or his manſion houſe named V. in AA. and yet 
that F. is no vill, hamlet nor place known out of the vil. and ham- 
ler. Br. Eſtoppel, pl. 1+ o. cites 2 E. 4. 17 

18. Debt again/t R. 17. of E. in the county of O. gent'eman 
upon obligation, the deſendant ſaid, that in the ſume county are 1 
E's, viz. Over-E. and Nither-E. and none without addition, 
and the other would have eftopped him by the obligation. Which 
ſhall be intended his dced tilt be diſproved, and by the belt 
opinion it is no eſtoppel for it funds with the obligation, foi be 


ſayt ſo much and more, but he ſhall be cſtopped to fay no ſuch vill, 


hamlct nor place known in the fame county. Br. Eftoppel, pl. 
156, cites 5 E. 4. 4. 6. N N 

19. A man ſhall not confeſs and avoid leaſe for years by inden- 
ture to ſay that he had nothing at the time of the demiſe ; contra of 


nn. leaſe by parol or by deed poll. Br. Confeſs and Avoid, pl. 3. cites 
Littleton tit. 'I'enant for years. | 5 

20. Where a man is bound % I. N. in 10 l. upon condition that 
a ſtranger ſhall pay to the clligee 10 l. becauſe the ranger is bound 
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Eſtoppel. 


fo the plaintiff by obligation, the defendant ſpall not Jay that there was 
not any ſuch obligation of 101. Br. Eſtoppel, pl. 170. cites 18 
E. 4- 4. per Litt. Chocke, Brian and Nele J. 

21. And if a man be bound to make a feoſfinent of his manor of 
D. it is no plea that he has no ſuch manor of D. Ibid. 

22. And if he be bound to „and to the award of J. N. it is 
no plea that there is ns ſuch Fo AN. in rerum natura; for.it is contra 
to his obligation. Ibid. 

23. Debt upon obligation the defendant ſaid, that where he 
is named F. S. of D. he ſaid that there are two D's, Over-D. and 
Nether-D. in the ſame county, abſque hoc that there is D. only; 
judꝭ ment of the writ; and becauſe the obligation was F. S. of 
D. in the county of M. and the writ was accordingly, therefore by 
the juitices he was eftopped to plead that there is no D. only; 
quod nota. Br. Eſtoppel, pl. 172. cites 21 E. 4. 51. 53, 54. 

24. Contra if the county had been omitted in the abligation. Ibid, 

25. A man boundby name of J. S. of S. and is ſued by the ſame 
name, and the defendant afpears by attorney, and imparls till another 
term, he ſhall not jay that there are two S's, and none without ad- 
dition where the action is founded upon the obligation; quod 
nota; per all the juſtices; for the 1mparlance 1s no matter. Br. 
Eitoppel, pl. 198. cites 22 E. 4. 1. | | 

26 Debt upon obligation again/? J. S. H D. &c. he ſhall nat 
{ay that there are two F. S's, elder and younger &C. by reaſon ot 
the obligation, but ſhall anſwer ; per Cur ; quod nota. Br. Eſ- 
toppel, pl. 199. Cites ꝙ H. 7. 21. . 

27. Leſſee for lite makes leaſe for years, and after purchaſes the 
reverſion, and dies within the term, the leaſe for years is detet- 
min'd, and the heir in reverſion may confeſs and avoid, Mo. 
20. pl. 69. Hill. 2 Eliz. Anon. 
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28. A. leaſes to B. for years, which leaſe being in force for L 473 7 


two years; A. leaſed to C. for years to begin preſently. Waſte 
is brought againſt C. If the leaſe to C. be by indenture A. will 
cltop C. by indenture to ſhe w that the ſecend leaſe had another be= 
ginning than the indenture purports. 3 Le. 203. pl. 250. Trin. 
30 Eliz. C. B. Thorp v. Wingfield. 

29. If A. enters into a hend to B. condition d, that A. ſhall uſe and 
maintain C. his wife ; in an action upon this bond A. all not be 
eſtopped to ſay that C. was married to D. (who is yet living ) before 
ſhe married A. and % A. cannot uſe and maintain her as his wife, for 
he may confeſs and avoid, becauſe ſhe might notwithſtanding be 
called in common ſpeech, or named his wife in a writing; per 
Curiam. Mo. 477. pl. 683. Mich. 394 & 40 Eliz. Frat v. 
Phanner. | 

30. Bend fer performance of covenants in an indenture between A. 
end M. his wife on the one part, and the defendant of the other 
part. The huſband A. jealed the indenture, but 47, did not. 
The defendant may ſay that the deed thewn is not the deed of 
A. and M. but he is eſtopped by the condition to lay that there 
i not any ſuch deed, Cro. E. 769. pl. 12. Trin. 42 Eliz. B. R. 
Skipwith v. Steed. 9 

| M m 2 


31. Bond 


Eſtoppel. 
21. Pond to pay 10 J. for carriage of 12000 billets; he is eſtop- 
; ped to ſay the obligee 44 net carry them. Allen 5 2. Paſch. 24 


Car. B. R. Hart v. Buckminſter. 
32. In debt en obligation, the condition was to pay a legacy * 


473 


. diſed by = laft will of J. ©. The defendant pleads that it is true 


that J. S. did by his laſt will give the ſaid legacy of 401. to the 
plaintif, as ſet forth, but ſay: that after J. & did revoke that luſt 
2:1 and Hani! Wy and after died, ard by the latter left nothing 
therely to the plaiut. ; to which the Plaintiff demurred, becauſe 
being intended a bond made after the death of J. S. the defendant 
1s Aeg pelt by the condition of the bond to j iy that there was no ſuch 
laft will, ejpecially no time of either cuil be ing ment ud; which the 
Court agreed; ; and jude >ment for the plaintiff niſi; an if the 


bond were before J. S. died, the defendant has undertaken, and 


muſt pay it at his . 3 Keb. 303. pl. ach. 26 Car. 2. 
B. R. Blackwell v. Bardjcw. 


70 _ 33. Though the rule be that a man is eſtopped to aver againſt 
3 any thing in his own deed, yet that is, /xppo/ing it to be his derd; 
falſe reci- for where the deed is vid he is not ęſtepped, as in the caſe of an 


tals of con- wſuricus contract; per Parker Ch. J and fo he ſaid he thought it 


eee might be done in Cale Of a taiſe recital of a con ſider ation in the 8 
ditions ef iticu Ja bind for reſtraining a man from uling bis trade, as was 
bonds the the principal caſe, and of which he delivered the opinion of the 
ee Court. Wms's Rep. 196. Hill. 1711. in Cate of Mitchell v. 
given in Reynolds. 

evidence. 


34. Leser, leſſee and under-liſce. VUnder-leflee covenants to 
1 *. ail the covenants in the original le e which on the lefſec's 
part were to be performed or done. Under-leflee is now eftop- 
ped to ſay that there are ns ſuch covenants in the original leaſe, 
and ſo a jud ment was affirmed. 8 Mod. 33. Hill. 7 Geo. 
Atkinſon v. Coatſworth. | 
35. The parties to an indenture arc eſtopped to deny ſential 
Words, but not deſcriptroe words In a deed, as if land which is 
arable, and has been ſo time out of mind, is called the name of 
ſome certain meadow, the leſſee is not eftopped to ſay it is 
arable, and not meadow. 8 Mod. 311. Mich. 11 Geo. Skip— 
with v. Green. | N 


L 474 ] (R.) Where the Plea ſtands with the Deed, and 


where not. 


v Aung Ls. A Man ſhall not be eſtopped to ſay that à deed was fir/? de- 
ST”: livered after the time of the date; for this ſtands with the 
Þ * P . 59. * H. 6. 6 : 

cites S. C. deed. ® 8 6. b. + 21 E. 4. 38. Curia. ] 

| Fitzh. 

Iſſue, pl. 48. cites S. C. + Br. Count, pl. 71. cites S. C. — Br. Faits, pl. 74. cites S. C.— 
Ibid. pl. 94. cites 12 H. 6. 1. S. P. e but a deed pleaded to be delivered before the date 
of it is not good,——5S, C. cited 128 Cur. 2 Rep. 4+ b. ia Coddard': Caſe Hill. 24 Eliz, C. B. the 


ä 
Pts PORTS men ES ORR 
c 


I 
I 
* 

5 


. 
met 
be 11 
yet! 
the 
that 

8. 
whit 
that 


and 


to h 
And 


= 


the | 
comm 
held 
Cites 

6. 
the 1 
of tt 
beca 
Pritt 
no e 


that 


wh: 
yet1 


at 4 
Moe. 
cites 


>» 


Eſtoppel. 474 


N | 
p- 4 S8. P. and athrmed to be good law ; but yet the jury are not eſtopped to find it z Le. 100. pls 
, Y 144. Denton v. Goddard S. C. adjudged. S. P. per Cur. 3 Keb. 332, pl. 32. Trin. 26 Car. 2. 
F I b. R. in Caſe of Newlind v. Dandy. Comb. 3. Paich. 4. Jac. 2. B. R. Hardeſty v. Haw 
| 2 deſty S. P. adjudged accordingly. 
e A : 
ue I 2, If a deed be dated in a place in certain, he ſhall be eſtopped 
he = to lay that it was delivered at another place, for this is contrary 
iſt to the deed. 8 HH. 6. 6. b. | | 
17 1 3. A man ſhall not be eitopped by an inte ndment in a record 
fe er ſpecialty. 8 H. 6. 7.] 
nt 1 
ie ; Though there be an Intendment contrary. 
E 4 ; | 
d J [4. As if a dean and chapter make a deed, and in the deed is 
ME vprentiored that they made it in dome noſtra capitulari, though it (hall 
= be intended that this was made in EH, where their manſion is, 
i pyet it may be averred, that it was made in another place againſt 
* E the intendment, for it may be that their manſion was there, or 
4x g that they have a chapter there. 8 H. 6.6. b. 7. 
it i 5s. [Vaſte againlt J. ſuppoſing that he did waſte in tenements 
” F which he he'd in dewer of his inheritance, and the defendant jaid 
s that IF. father of the plaintiff, whoſe heir he is, was ſeiſed in fee 
ec and enfeoffed A. and B. with warranty, and that A. and B. leaſed 
. 8 to him for life; judgment if gainſt the warranty ut ſupra, &c. 
And by the beſt opinion it is no eſtoppel, for it may ſtand with 
b |. the writ, hat er the feaſfieut with warranty the ferffor came to 
g the laid and died jrijed & Cc. T or eftofppel ought to be good to every 


common intent, and after ſhe pleaded ut ſupra, abſgue hac that ſhe 
bead in dower of the heritage of the plaintiff, Br. Eſtoppel, pl. . 
F | cites 20 H. 6. 19. | 
| b. In debt againſt F. S. of D. the defendant ſaid that the day of 
the writ purchaſed he was dwelliig at &. and not at D. Judgment 
of the writ; and the plaintiff pleaded the obligation for eſtoppel, 
becauſe he was bund in the ſum by name of F. S. of D. Per 
Priſot this is no plea ; for he may ſay, not his deed, and therefore 
no eſtoppel, and ſo was the opinion of the Court, But it ſeems 
that the reaſon of Priſot is not material; for to every indenture 
which is pleaded for eſtoppel, the party may ſay non ett factum, 
yet it is a good eſtoppel prima facie ; but it ſeems to-me the reaſon - 
is, inaſmuch as it may ſtand with &c. For it may be that he divelt 
at D. at the time of the making of the obligation, and yet that he 
dwelt at S. the day of the writ purchaſed, Br. Eſtoppel, pl. 104. | 
Cites 37 H. 6. 5. | | | | | 
7. If a man 1 J. M as heir of f. M. and he ſays that he 
has an elder brother alive, the tenant may lep him, becauſe he re- 
leaſed ta him by deed with warranty by name of F. M. ſon and heir of [ 475 J 
J. M. Br. Eſtoppel, pl. 98. cites g E. 4. 29. Per Danby J. 
8. If a feme covert be bound by name of A. S. widow, or if an in- 
| fant be bound by name of J. S. of 3o years old, yet the feme may 
plead coverture, and the infant infancy ; per Chock. Ibid. 
Mm 3 Eſtoppel 
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475 Eſioppel. 


Eſtoppel as to ren's demanded as due prior to e given, 
See tit. Rent (F. c) | 


(k. 2) Eſtoppel againſt Eftoppel. 


[1. If a man in one action makes title to a common by grant 
after rome out of memory, and after in other dctiæn btn they 
makes title by preſcription. and the other admits i It, „this laſt eftop- 

D Fol. s. pe! ſhall avoid the firſt * eſtoppel, to that he muy make title to 


FY 
* 


the common by preſcription. 11 H. E. 27. b. 3 
2. In eſtoppel beth 88 cuzht to be g gar bed; Arg. Litt. Rep. 
#71. cites 33 H. 6. 


% Eftoppel againf ftoppel ſcts the matter at large; per Croke 


Arg. cites Co. Litt. 352. b. 12 Il, 
Cro. E. 4. In eſtopp: Is beth pt ties ute te be 07 ” a, ſo that if a wan 
751 pl. 16. takes a leaſe of his own land of an infant or leme covert by 1 in- 
Nich. 41 denture, it is no eſtoppel. Cro. E. 37. Hill. 27 Eliz. C. E. 
K 22 L11Z. | / / 
B. R. Bie. Caſe of James v. Landon. 
reion v. Evans. 


(S) What Ad or Thing {hall be an Eſtoppel again 
Eſtoppel. 


1 Ef. Ct. IF. joyntenancy be pleaded with B. and the other ſays that he 
ere ts ſole tenant, by this trat __ he has oulted himſelf to eſtop 


” 
/ * 
e, 


3. Cites I. 
E. 4. S. C. him to wouch as ſole tenant. 5 
Br. Eſtep- 2. Ir debt if pay ment is alleged at B. according te the condi!) 


re pl. 5. if f. aintiſf rejeins that he did not fay it there, this gives to the de— 


ites 8. P. 
ons Fueh. fendant advantage to allege it in another piace in a new al, 


Fftoppel, Without any eſtoppel. 3 II. 4. 9-] 
pl. 95. tes 8. C. 


Vhere the [3- If plaintiff pleads tha: nothing paſſed by a verd, and the other 


N fir} iſſue 
never wis maintains that it dia: +, IN a new action the parties are at large, 


tried; tor and plaintiff may ſay that it paſied. 11 U. 4. 30. Curia. 

it ſcems 5 
that it is no eſtoppel by the pleading to iſſue but by the trial and * Br. Eſtoppel, pl. 6% 
cites S. C. Fh. E ſtoppel, pl. 94. cites S. C. 


If the one (4. In ſermedon if the tenant leads Jointerancy with a ſirarger, 
PO PT and demandant ſays that he is ſole tenant, and after the writ abates, 
a:dthe ina new writ the tenant may take upon him the ſole tenanq, 
other pleads and ſhall not be eſtopped, becauſe each is eſtopped againſt the 


another 
ee cther. 19 H. 6. 62. b.] 
agamſt hm again, this is . i againſt eſtoppel, wliich puts the matter at e, 23 was agreed 


argue nde. Br. Eſtoppel, pl. 183. cites 19 H. b. 62. 


L 476 ] [S. In an afſi/e if the tenant ſays FE Jai iF that he is not tenant, 
upon which they are at iſſue, and the je paſſes againſt he he 
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enter. 8 H. 4. 9.) 
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iy bring an attaint as tenant, not wit Me anding his plead! nz in Br. Attaint, 
pl. 75. eites 


the firſt ation, for the other athrin'd hinten t by the ſame r2- 8E 


T1. 1n] fo ett: p72! a aint citonp !. 40 Al. 20. adjud; red. 1 


COIL 3 3 
6. If £16. an and wife ire tend uts in ia, to them and the verrs of Jo. 295 
t! ir twa ade, remain. ler to the h. 155 } ive 1foand, and they Vav- 5 "as irie 
2 „ t huſband {ries a fine to 7. S. and his heirs, and the * 3. C. 
Nye 4 d.es, and the wife enters, aud after by indenture. betiveen 
9 4 1 * 7 8 Yo 4 , þ 3 * 5 - br 
75 Ve Nin ine 0 9 e, < "TITTN d:! He held i. tail, remainder t5 80 . 
„ OS "ef LIP A con Hrn to hr 7757555 ; 1 it] 
NA OS .; De Vat OS and COR firms 19 Her aii Her efidte and title 
in tie e „ hicew to her aud the heirs of ner body, and of her 


late huſp:nd engenacr'd 5; thouga the heir is barred” by the 
ie i» reflored to ine eſtate tail by the confirma- 


n be 1 > — 

231 . * 

tion; for as the ue was an eſtoptel to 2 heir to claim againſt the 
Fe, (a The denture in eftoppet to hin in reverſ;on, ta jay, be ſha 


1.t hild ta tei, ant tire is an eit ;toppel againk an eſtoppe!, 


which ſets the matter at large; per Croke 1 gut Barkley J. ar- 

c conra ; wut Janes and Brampfton Ch. J. did not argue 
it, be guſe the parties were about agreement, which was at - 
ter werd nade, und 1» no eee as given; but Croke lays 
t r_ nes told him that he was clear of opinion that the con- 
fir ation was good, and' created : gooud ciiate in the wiſe de- 
be dahi to her heirs. Cro. C. 479. pl. 5. Trin. 13 Car. B. Re 


Daker V. Wulis. 


1 Wat Perſon may be eſtopped. 
In reſſ cc of Eftate. 
The ITue in Tail. 


[ 1. I te rant in tail actutulelees a tenure of the King by e/tappes, See tit. Ef, 
g 


his (hail not bind the 1lue. 1 U. 4 reds 2 


[2. In formedm if warranty and aſſets are W in bar, and Br. Eftop- 
dMmanaant Jays that he has n aſſets, and it is found againſt 8 by 2 pl. E 
whic he is barred, yet his iſſue i a new fermedan may deny the © : 
deed, becauſe the land is intailed. 7 H. 4. 40. ] 

[3. Ii precipe again/t tenant iu tail he as tenant for life prays in 
aid if a ſtranger who enters the aid and bars defendant, this ihall 
not bind the iſſue, but he may enter. 8 UH. 4, 8. b.] 

[i. But if he had pray'd in ard of the 2 the iilue ſhould be 
put to petition. 8 H. 4- 9.4 

[5. If tenant in tail brings a quod ei deforceat, and claims for 

li ife, the reverſion ta another, and recovers, yet the iſſue may 


Br. Confel- 


(6. If a man recovers à rent again/? tenant in tail by confeſſion, W. 
ſion, jug Yo 


this ſhall not bind the iſſue. 34 Afl. 7. ] ciees $: ©: 


7. Treſpaſs, Tenant in tail of a villein in groſs. The villein 5 
NM m4. brought 


— — 8 —ä——ãk 2 —— 


* 
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Eſtoppel. 


brought action againſt his lord, and he pleaded that he his vill-in WE rn 
regardant to his manor of B. Judgment if he ſhall be anſwer d; =o plcad 
and the other ſaid, that frank and not villein mido & forma, und b 
found for the willein ; the tenant in tail had iſſue ond wird . he 
iſue in another ſuch action pleaded villeinage in grejs in the fla ri, 
and he pleaded the firjt recovery had agaiiſi his father for eſtetfei; 
L 477 ] judgment if againſt this recovery had againſt his arceſtor, whole 
heir he is, ſhall be received to ſay, that he 1+ villein; and it was 
agreed that trial of frank or villein in ace fperjonul againſt the 
anceſtor or the party, is not eſtoppel to claim in gros after; and 
per Brian J. it is not eſtoppel ; fur the iſſe was, it he was villein 
modo & forma, and otherwiſe it woula be if the iſſue had not been I 
upon modo & forma by him; for then it is in Height, and ſhall 3 
bind the heir in tail, and put him to his attaint. Br. Eſtoppel, I 
pl. 168. cites 13 E. 4. 2. 3. | | 3 
8. Iſſue in tail ly acceptance of rent reſerv'd on ſcaſiment of his I ey 


anceſtor in tail, ſha}l be concluded, but the right is not extin- 
7 reg dt 


guiſh'd. Mo. 301. pl. 449. Paſch. 33 Eliz. Rot. 384. Hulme 

v. ſee. the 1 
9. No eſtoppel of the father binds the heir in tail by force of him 

the ſtatute of V. 2. cap. 1. Jenk. 113. pl. 20. 6. 67 
10. In formedon, if the tena't pleas ne dong pas, and a verauit ter aff 

paſſes againſt the demandant, the heir in tail has no remedy but i 

by error or attaint. If the tenant plend, any collateral plea, ends 


end it is found againſt the demandant in the formedon by trial . 
yet a for medon lies for the heir. Where a recovery is againit AF [3. 


tenant in tail by def: ult, his heir may have a formedon, No RF wan 
eſtoppel of the father binds the heir in tail by the force of Weſtm. hall! 
$ cap. 1. jenk. 113 pl. 20. 5 30 E. 
8. C. cited 11. Judgment of delt was given agair ff tenant in tail, the lands E 4. 
5 - _—y intailed deſcend to the iſſue in tail, then a jcire facias is iſſued agai/i = aftat 
rame of his heir and tertenant, and the heir in tail was returned heir in fee, ne, 
eee and tertenant warned, and he not appear ing, there was Judgment I and a) 
. quod baboat exccutionem by defauit, and an elegit 1{/ued, and the iu. = after t 
Kaym. Rep. taild lands were extended, and the plaintiff upon the extent ſeo un 
1231. ac- brought ejectme:.t, and the defendant uftered to give in evidence = Repor 
N that the lands were intailed upon him; but it was held, that ae T, 
that that re- Was e/iof fed to give that in evidence, Lecauſe a ſeire fect was re- = upon f 
ſolution was turned, and he might have pleaded it, which is a ttrong Caſe, all indent, 
. the ſpecial matter being found by the jury; and the Caſe of 1 D.— 
3 Aff. 8. HAN. Rv. MAsgE, Hob. 283. is grounded upon the iame reaſon, as A. 
where the and it is reaſonable; for if tne detendant had pleaded this mat- Mich, 
+> con ter, it may be the plaintiff would have ac quieſced; but if this pei Ci 
nature, as fhould be allowed, it would compel a man to proceed nolens vo- ſpecial 
that it cie- lens. Ld. Raym. Rep, 590. cited by Holt Ch. J. as an exact $1 
8 report which he had cf the Caſe in 2 Sid. 12. Mich. 1657. tage « 
or works B. R. ] Gi burn v. Rack, | 1551. 
upon the eſ- | | NI | Trevi 
tate ct dle land, there the jury are eſtopped.— And per Powell J. the law is clearly with the oo 
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of Tilburn v. Ragg, if ſcire feci is returned, and the heir in tail omits his time of coming in and 
ple. ding, and lets judgment go by detault, Ibid. 


See Tit. Falſifying Recoveries by Tenant 11 Tai (II). 


(U) What Perſon ſhall be eſtopped. 
In reſpect of Eſtate. LT 


He who comes in under the Eftate, 


Ct. IF there be terure by e/foppel between the tenant of the land 
1 and me by homage, his alienee ſhall be ſubject to it alſo. 
11 H. 4 20-1] | 


C2. If a willein brings action againſt his Jord, who claims him as [ 478 J 
rezardaul to his manor, and is found [rank, if the lord after aliens S. P. Br. 
the manor, the alience {hail be clopped by this recovery to claim gy 
him for his villein, becauſe he comes under tne eſtoppel. 9 H. S. C. 44 


6. 67. b. dubitatur. ] : tha' jJucge 


me: was af. 


Fitzh. Eitoppel, pl. 25. cites S. C. 


pleaded trank, and of frauk eſtate &c. 


[3. If a man recovers without lawful tit!s a rent-charge. in aſſiſe —o—> 
againſt the tenant of the lana, whoever ſhai! come to his eſtate after F. 576. 
ſhall be eſtopped by this recovery as well as he himelf inould be. "Ot 
20 E. 8 

4. If after a verdict againſt the iſſue in tail (who would avoid 


a ſtatute acknowledged by the fat er) that he is /eijed of the land 


in foe, the iſſue before judgment mates leaſe for years to another, 
and after judgment is given againſt him, though the judgment was 
after tae deed, yet becauſe the I-tice comes after the verdict, and 
ſo under the eſtoppel, e ſhall be bound by the eſtoppel. My 
Reports, 4 Jac. adjudged between Crawley and Marrow.) | 
[s If A. mortgages land to B. in fre, upon condition to re-enter See ſupra 
£ C. . 2 of (Q) pl. 10. 
upon fayment of money, and after he being in poſſeſſion demiſes by S. T. and 
indenture to C. and after performs the condition and makes feaffinent the notes 


19 D.— D. ſhall be bound and eſtopped to avoid the leaſe as well Here. 


as A. himſelf, becauſe he claims under A. who was eſtopped. 
Mich. 15 Car. B. R. between Omelaughiand and Hlond adjudged 
pe: Cur. in writ of error upon a judgment in Ireland upon a 
ſpecial verdict. Intratur Trin. 14 Car. Kot. 183.] 

6. Privies in eſtate, as the feoffee, leſ/:e &c. thall take advan- 
tage of eſtoppels; per Raymond Cn. J. 2 Ld. Raym. Kep. 
1551. in delivering the opinion of the Court, cites 1 Salk. 270. 

Ievlivan v. Lawrence. 


(V. 2) 


But Ibid. 
143. (B) 
favs, that in 
anno 4 UH. 6. 


Br. E top- 


pel, pl. 57. 
eites S. C. 
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6. 29 ' What Perſons ſhall be eſtopped. 


1. THE King is not bound by eſtoppels; per Hobart Ch. J. 


Godb. 299. cites F. N. B. 142. (A) 143. (B). 


it is adj udged contrary, and therefore quære the law in that cafe, 


2. The King ſhall nit be concluded if he has matter to ſerve him. 


Br. Eſtoppel, pl. 206. cites 8 E. 4. 6. 


(X) What Perſon ſhall be bound by an Eſtoppcl. 


The Heir, 


EI. 7 R E the anceſtor is eſtopped, there the heir ſhall be 
eſtopped/or land in fee. 7 H. 4. 40. 
2. The heir ſhall not be eſtopped to claim certain land /y a: 
Happel acknowledged by his father, where he claims the ian, dis- 
ther anceor. Contra 14 H. 6. 22. b.) | 


3. Difference between eſtoppels or concluſions which , 


upon recempence, and ſuch as ſtand upon affirmance or admittance; 
of any matter by matter of record, the firſt ſhall conclude the 
heir, but not the laſt. 8 Rep 54. b. cites 30 H. 6. 27. Vie 
23 H. 6. 24. 18 E. 3-9. b. Fitzh. Efteppe) 219. 

4. If my father brings writ of treſpaſs againſt Fehn, and names 
him Robert, and my-father recovers againſt him, and ofter he bring, 
writ again/t me by name of Fohn, I ſhall not eſtop him, but run 
tenement had been in debate, there I ſhall have advantage as ner, 
and ſo ſhall every one who ſhall have the land after by my father. 
Br. Eſtoppel, pl. 15. cites 33 H. 6. 7. 19. 50. per Male. 

5. In avnvry the plaintif/ pleaded hors de ſon fee, to which the 
defendant aid, that to this you ſhall not be refceived, for at due. 
ther tim. your grandfather, whoſe heir you are, ana my predece//3r, 
upon contention were agreed upon a deed indented, by the which it was 


recited, that as your grandfather held of my predeceſſor by homie 


zaity ard 105, rent, he confirmed the eſtate of your grandfather, 


and he ſealed the one part, and your grandfather theother part; judg- 
ment if againſt this deed you ſhall be reſceived to ſay hors de ſon 
fee, and ſhewed the deed which was entered de verbo in verbum, 
and how the deed was the words of the predeceſſor, the defendant, prior 
of D. but both parties ſealed the deeds indented, aud the caſe was, that 
grandfather, father and jan, by one venter, and daughter by ant 
ther venter were, and the deed was made between the grandfatbef 
the plaintiff, and the prior of D. predeceſſor of the defendant, and 
the [con pane died, and the father was ſeiſed and died, and tie 
fon entred and died without iſſue, by which the Her A the whie 
2ter, 


blood was heir to him, and the avowry was made upon this daug 
| | 20 


and 
TIRg 
Can! 
In tl 
then 
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whe; 


huſh 


mak 


agait 
a fe 
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Eſtoppel. 


zn becauſe all the words of the deed indented were the wor.'s 
of the prior, and alſo was by recital, nd a recital is no eſtoppel, 
and yet if it was eſtoppel it does not eſtop the plaintiff, for the 


- daughter of the halt blead is heir to her grandfather, and to the 1 


140 pe, and not the daughter of the whole blood, by the opinion 
of all the Court; quod nota ; and fo fee the e was heir to the 
et beh and the ether ts the lan, and it ſcems that, ne cannot 
vouch as heir to the grandfather, nor be vouched as heir to the 
crandtather, for ſhe is not heir to him. Br. Eſtoppel, pl. 23. 
cites 35 H. 6, | | 

b. It precipe quod reddit be brought again one rho is not tenant, 
and he appears ard fleads as tenart, and laſes, he is eftopped at 
another time to avoid it for this cauſe, but 47s heir ſhall have crit 
Ferrer, or ſhall fave it by way of anſwer; per Forteſcue. 
Brooke ſays, quzre ; for mirum inde. Br. Error, pl. 104. cites 


7. A. ſeiſed in fee taxes a leaſe for 30 years of his own land ; 
the leaſe expires; A. dics z the heir diſtrains as in his freehold, 
ad held good; for it is bis freehold, and the eſtoppel does not 
tranjiate the ſranktenement from one to another. And. 128. pl. 

74. Palch. 20 Eliz. London v. James. 

8. It was agreed, that if he in the reverſion ſuffers a common 
recoulry to uſes, his hein Cannot plead that his ſather had not any 
thing at tae time of the recovery, for he 15 e/7opped to ſay that His 
father was it tenant t9 the præcite, and therefore it is a good 
recovery againit him by way of eſtoppel. 4 Le. 238. pl. 384. 
Paſch. 3:jac. C. B. Duke v. Smith. : | 

9. It tae fon concludes Hinte, by preading concerning the tenure 
and jorvices of certain lands, this jhail bind the uncle, but if the 
uncle die without iffue, this {hall nat bind the father, becauſe he 
cannot be heir to the ſon, and conſequently not to the eſtoppel 
in that caſe ; but if it be ſuch an effoppel as runs with the land, 
then it is ctherwiſe. Co. Litt. 12. a | | 

10. An eſtoppel of the part of the ;n5ther ſhall not bind the heir 
when he claims from the father. As if lands be given to the 
huſband and wife, nd to the heirs of the huDand, the huſband 
makes a gift in tail and dies, the wife recovers in a cui in vita 


againſt the donee, tuppoſing that lie had fee- ſimple, and makes 


a feoffment and dies, the donee dies without iſſue, the iſſue of 
the huſband and wife brings a formedon in the reverter againſt 
the feolfee, and notwithſtanding that he was heir to the eſtoppel, 
and the mother was eſtopped, yet for that he claimed the land as 
heir to his father, he was not ettopped. Co. Litr. 365. b. 

II. There is a diverſity between eſtoppels or concluſions 
which ſtand upon recompence, and other eſtoppels which ſtand 
upon athrmance or admittance of any matter by matter of re- 


cord; as if abator marries the right heir and has iſſue, and abator 


makes leaſe tor life rendering rent, and he and his wite dies ; in this 
caſe the ſue has mere right of the part of the mother, yet if he 
oc cepis the rent and gives acquittance, this ſhall eſtop him and his 

| heirs 
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Br. Eſtop- 


pel, pl. 140. 
eites 5. C. 


Br. Eſtop- 
pel, pl. 140. 
eites S. Co 
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Eſtoppel. 


heirs to avoid the ſaid leaſe in reſpec of the acceptance of the re. 


compence. 8 Rep. 54. b. Mich. 6 Jac. Sym's Cale. 


12. R. was ſeiſed of a reverſion in fee, A. his uncle {tenant for 
life] /evies a fine with proclamations and dies, having iſſue J. whz 
dies, leaving iſſue M. then R. dies without iſſue. Ruled, that W. 
the grandſon of A. ſhall inherit, notwithſtanding the fine of his 
grandfather ; and the reaſon is, becauſe R. dying after A. the 
eſtate never paſſed through A. and conſequently V. the grand. 


fon claiming from R. is in effect a ſtranger io the fine of A. and may 


woer that partes &c. Vent. 418. cited by Hale Ld. Ch. B. as 


Cro. C. 16 Car. 1. Edwards v. Rogers. 


(X. 2) Succeſſor. 


C3. If a prier and covert bind themſelves by a falſe name the ſue- 
cellor ſhall be eſtopp'd by it. 11 H. 6. 32.] 


(X. 3) Eſtoppel by Verdict. 


[4- A man ſhall not be eſtopp'd by a thing found by verdict 
which was not put in iſſue. 32 All. 9. 
[5- A man ſhall not be eſtopp'd by a thing found by verdict 
if it was not directiy put in iſſue. 32 All. g.] 
(6. If a man pleads in aſſiſe that J. S. made ferffment after the 
death of H. by deed, and the plaintiff [ ſays] he made the feoffment 


by the deed in the life of M. and the jury find that he made the 


feoffment by the deed in the life of M. this verdict ſhall eſtop the 
tenant in other action to /ay that nothing paſs'd by the deed, for this 


was put in iſſue, and not only the time, for if nothing paſs'd by 


the deed it was not any feoffment. Contra 32 Aſſ. 9 
[7. In aſſiſe if the tenant pleads to the affiſe and puts in evidence 
the deed of feoffment of the plaintiff, upon which it is found his dee, 


he ſhall not after be receiv'd to deny the deed, for this conduces to 
the iſſue, and he may have attaint of it. 


32 Aﬀ. .] 

7 In a ſcire facias an a miſc recited judgment the defendant plead; 
nul tel record; but it is found quod habetur tale recordum ; the de- 
fendant is eſtopp'd to ſay, that this was not the judgment againſt 
him, but that it was another judgment, becauſe it is already de- 
termined againſt him, that there is ſuch a judgment againſt him; 
per Holt Ch. J. 2 Ld. Raym. Rep. 1050. Mich. 3 Ann. in 
Caſe of Treviban v. Lawrence. : 
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Eſtoppel. f FT.” 


(Y) Eſtoppel by Verdict. 4 
| NVö— Fol. 877. 
What Perſons may be eſtopp'd. i 


i. JN aſſiſe againſt baron and feme, if they plead that F. S. Br. Eſtop- 
1 all 5 anc the life Jan by 4 upon — pe 
the baron in another action the femme ſhall not be received to ſay, that 

nothing paſſed by the deed againſt the verdict, for this was put in 

ifue, for if nothing paſs'd he did not make any feoffment. Con- 

tra 32 All. ] - 

2. Vaſte was brought by an infant againſt his guardian, and the 
infant was by attorney who pretended that he was of full age, and 
there per Perſey if the infant recovers and brings afliſe againſt 
the guardian, he ſhall be eſtopped by this admittance to claim 
the land by his nonage; but Finch. ſaid, that he ſhall be aided 
by proteſtation, and ſhall aver the nonage; but quære inde. 

Br. Eitoppel, pl. 48. cites 48 E. 3. 10. 

3. Where one makes a leaſe for years of land by indenture, and 8. C. cited 
has nothing in the land, and afterwards purchaſes the land and aliens 3 J 
it; although it be a good leaſe for years by eſtoppel againſt him 855 
and his aliennee by way of plcading, and ſhall bind them, yet It 
ſhall not bind % jury, but they may find the truth; and if they 
find the truth, the Court ſhall adjudge it to be a void leaſe, Cro. 
C. 110. Paſch. 4 Car. C. B. The third reſolution in the Caſe of 
Iſtham v. v. Morrice. 


= (Z) Eſtoppel by Specialty. 
Whoſhall take Advantage ofan Eſtoppel by Specialty. 
A Stranger. 


[I. FF a man grants by indenture the ward of the land of J. S. 
 *. which he has for cauſe of nurture of him, and names him 
in it heir of IV. $.—J. S. ſhall not eſtop the grantor by this in- 


denture, becauſe he is a ſtranger to the deed. 30 E. 3. 21. 


adjudged.) 


(A. a) How long the Eſtoppel ſhall continue. L 482 J 


[1 JF a man leaſe fer years by indenture to the tenant of the land 1 
1 in fee, this ſhall nat be any eſtoppel after the years expir'd. br. Na- 
| * 


ep. Fel, pl. 109. | 


Eſtoppek. 


482 
fays thatit 4 Rep. 53. b. Mich. 29 & 30 Eliz. B. R. Rawlinss Caſe. * 54, 


ſeems it 1 — . 

Qual not be London Caſe, Co. Litt. 47. b. Contra + 14 H. 6. 22. b. 
atv eitop- admitted. : 

pel, and 


Ibid. pl. 96. cites S. C.——# Becauſe the eſtoppel does tranſlate the franktenement 
Mo. 181. pl. 32}. Trin. 26 Eliz. 


Cites S. C. 
from the one to the other. And. 128. London v. James. 
James's Caie. ——Cro. Fliz. 36. pl. 1. James v. London. 

+ The indeature is no eftoy..c| but only during the leaſe. Br. Eſtoppe!, pl. 227. cites 14 Hl. 
6. 2:. per Halles and Mountague. — br. N. C. pl. 518. cites S. C. 


enics S. C. 


O2. If a man leaſes land by indenture for vears, which he hath 
by tne ward ihip of 7. S. fon and heir of L. S. as guardian in 
nurture, after tne term expired he ſhall not be eſtopped to fay, 
that he is not the hen of . S. 30 E 3. 21. adjudged. ] 

3. In writ of ce again tenant in fee-fimple, if he pleads 
20 2e none, and it is found for him, and judgment is given that the 
plaint f foal! take nothirs by his writ, yet the tenant is e/lopped of 


the fee firmipie for ever; per Priſot and Moyle, & non negatur. Br. 


Eſtoppel, pl +11. cites 36 H. C. 28, 29. 34.7] 

Cro. f. 36. 4. J. ſciied of lands in fee took a leaſe for years of a ſtranger 

r by deed indented of his own land. The term expired, and the 

3. C. - ſtranger entree, and J. brought treſpaſs. The juſtices agreed 

pauges. that this mould be eſtoppel againſt the leſſee but only during the 
term; and took a difference vetween eſtoppel by matter in fact, and 
by matter / recerd. Mo. 151. pl. 323. Trin. 26 Eliz. James's 
Caſe. | | | 

5. Where a ie tenure is found for the King of a tenure ly 
knight's jervic) in cupite, and the heir ſues general livery, the heir 
who ſues the livery is eſtopped, but not his heir; for this is a per- 
fonal efteppei only; it is not an eſtoppel hen a ſpecial livery, for 
the words of that ae, ut dicitur, and not paſitive. Jenk. 330. 
pl. 59. | „ 

7 Salk. 6. When a eftoppel runs upon the land it alters the interest 

270. .. ef the land; for it a man by indenture makes a leaſe of Dale, re- 


4 Cal ſerving rent, in which he has nothing at that time, and after 
by REAN. he purch«cs Dae, and bargains and ſells it to a ſtranger, the bar- 
2 gainee ſhall holy it liable to the firſt Teaſe, and he coming under 
Raym. Rep. him that made the leaſe, is eftopped to ſay that bargainor had 
1551. nothing to let in ihe premiſes at the time of the leaſe made, for 
__ 7 this eſtoppel runs upon the land, and alters the intereſt of it; per 
delivering Holt Ch. J. 6 Mod. 258. Mich. 3 Ann. B. R. in Caſe of 1 re- 


the opinion vivian v. Lawrence, 
of the Court 
i: the Caſe of Palmer v. Ex.as. 


(B. a) In what Caſes there ſhall be an Eſtoppel. 


Where it paſſes by way of Intereſt. 


Lt. IF the tenant of the land and a flranger join in a leaſe for 


years by indenture, this is the leaſe only of the tenant, oy 
: 


Fitch. Eitoppel, pl. 32. 
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Eſtoppel. 


the confirmation of the ſtranger, and yet the leaſe as to the 
ſtlanger operates by concluſion, Co. Litt. 45. ] 

[2. If baron and feme leuſe for years by indenture, rendring rent, 
where the baron had all the eſtate in the land, and the feme nothing, 
after the death of the baron the leſſee in an action of debt for the 
rent brought by the femme, ſhail not be eſtopped to ſay, that at the 
time of the leaſe made the feme had nothing in the land, for this ſhall 
rot.enure by way of eſtoppel, inaſmuch as it enures by way of 


intereſt, Mich. 42 & 43 Eliz. B. R. adjudged between Brierton 


and Evans. 


C3. If A. is ſciſed of 10 acres, and B. of other 10 acres, and they 
ein in a leaſe for years by indenture, theſe are ſeveral leaſes ac- 
cording to their ſeveral eſtates, and the indenture ſhall not eſtop 
him, inaſmuch as it paſſes by way of intereſt. Co. Litt. 45. Ca]. 
(4. So if tus tenants in common of land join in à leaſe for years 
by indenture, yet thole are ſeveral leates, and no eſtoppel, for the 


Cauſe aforeſaid. J | 


$.P. 131. in Caſe of Cradock v. Jones. 


veral grants, and B. thall have feveral rents of 108. Arg. 3 Le. 255. Mich. 32 
in the Serzeant's Cate. 2 


[5 But if ties eoparcencrs Jin in a leaſe ſor years by inden- 
ture, this is but one leaſe, becauſe they have not ſeveral frank- 
tenements, but ſnall join in aſſiſe.] 
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Cr. E: 700; 
pl. 16. Bre- 
reton v. 
Evans S. C. 
adjudged, — 
Sce ſupra 
(P) pl. 6. 

S. C. contra, 
and the 
notes there. 


Theſe are 


ſeveral 


5 lac. Mantle v. Wollington.— Two tenants in common graut a rent of 10s. to B. Theſe are ſe- 


Elia. E. N 


— — 
Fol. 878. 


Mo. 682. 


pl. 239, Mich. 42 & 43 Eliz. B. R. held e contra. 


[5. If two jinterants in fee, or for life, join in a leaſe for years 
by indenture, reſerving rent to one of them, this ſhall enure to him 
only by eſtoppel by force of the indenture, but otherwiſe it would 
be where it 75 Ly parol or by deed. poll. Co. Litt. 47. 

C7. It baron couveys land to the uſe of himſelf and his wife, and to 
their heirs of their bodies begetten for the jainture of the feme, the 


remainaer to his right heirs, and after dies having 1/jue B. and S. C 


after B. being the iſlue, to whom this ought to deſcend in tail 
after the death of his mother, and the reverſion in fee being 
deſcended to him, levies a fine come cco Sc. to D. in fee, this 
enures by eſtoppel to bar B. to claim the entail after the death 
of his mother, and alſo ſhall enure to paſs the reverſion in fee 
to D. ſo that D. may enter upon the feme if ſhe makes any diſ- 
continuance contrary to the Hatute of 11 H. 7. Co. adjudged. 
Sir G-orge Brown's Cafe.) | 

C8. If A. ſeſſee for the life of B. leaſes for years by indenture, and 
after purchaſes the reverſion in fee, and atter B. dies within the term, 
A. may avoid this leaſe, becauſe it takes effect by way of inte- 
reſt, and is determined by the death ot B. Co. Litt. 47. b.] 


3 Rep. 67. 
S. C... 
2 And. 44. 
Cro. E. 513. 
Linch v. 
Spencer. 

S. C. See tit. 
Jointreſs 
(IJ) pl. 17. 
S. C. and 
the notes 
there. 


S. C. eited 
1 Salk. 275. 
that the 
leaſe ended 
by the deata 
ot ceſtuy 


que vie, and Holt Ch. J. ſaid that che reaſon is, becauſe tenant for life has a freehold which is a 


greater eſtate, and the leaſe will need no coppel if the life endures, —— But it A. had nothing in 


the 


Eſtoppel. 


che land and made 2 leaſe for years by indenture, and after purchaſe the land, the leſſor is as well 
concluded as the leſſee, to ſay that the leſſor had nothing in the land, and here it works only upon the 
concluſion, and the le lor cannot confeſs and avoid as he might in the other caſe, Co. Litt. 47. b. 
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Dal. 26. pl. 8. If a man makes a leaſe for life, and the leſſee for life mates a 
wee in leaſe fir years, and afterwards purchaſes the rev. ſion and dies 
N toit he term, the leaſe for years is determin'd, and the heir in 
reverſion may confeſs and avoid it. Mo. 20. pl. 69. Hill. 2 

Fitz. Anon. : 
9. A. terant in tail, remainder to B. in tail, remainder over 
&c. A. leajes to F. S for the life of F. S. not warranted by the 
Leaſe for 2o ſtatute ard ates (without 1fſur,) lecving B. in remainders heir, 
{ 484 ] and to whom the reveriion in fee del{-ends. B. leaſes t9 IV. R. 
living F. 8.) for q years to commence aſter the death of J. S. re- 
l ſerving rent; . F. ſurrenders to B. (and C. a ſtranger) upon 
reve-Gon, Condition and dies, | hen a præcipe is brought againſt B. (and C. 
it mall bind the ſtranger), and 2 recovery with fingle voucher had (to the 
him for no uſe ot B. and her heirs. Afterwards the condition is broken, and) 
. ent "5; (B. grants the reverſion, and then J. S. dies), 


ten. Arg. to : : - 
which Pem- Ihe defendant the heir of B. diſtrains for the rent. W. R. 


Jf ſeſſee for 
ro vears 
makes 2 


years, and 
after pure 


] fra ox brings a replevin, {and the defendant avows for the rent reſerved 
. 1 3 6 4 

Jtference UPON the 39 years leaſe as claiming under the grantee of the rever- 
is where the ſion. It was agreed that this was a diſcontinuance, and a tor- 
party that tious reverſion in fee out of which this leaſe was made; but 
makes the he b 8 8 * h 
eftate has a Whether by the ſurrender of this fortious reverſion eing gone the 
legal, and leaſe ſhould be fo too was the doubt of the caſe. Saunders took 


where 2 de- it to be as if he had made a leiſe, having no eſtate, and after 


. purchaſed it ſhould be a leaſe by eſtoppel. And Pemberton Ch. 


for in the J. held it to be by eſtoppel, though an intereſt paſs'd at preſent, 
1 the leſſor having a wrongful eſtate} dee Vent. 357. Anon. and 
work * Skin. 2, 3. Mich. 33 Car. 2. B. R. Paulin v. Hardy. 


ſtoppel. | 
thouth an intereſt paſs'd fo long as the eftate out of which the leaſe was derived remain'd un- 


defeated. Vent. 358. Mich. 33 Car. 2. B. R. Anon. | | 
N. B. What is within the parentheſes is as the cate is reported in Skinner. 2, 3. and fo is diffe- 
rently ftared from the S. C. in Vent. 357, 358. and differ as to the death ef J. S. 


10 A. made à fooffment to the uſe of himſe] "of life, and after th? 
death of him and MH. his wife, to the uſe of B. (eldeſt ſon of A.) 
for his life, and after the death of M and B. to the uſe B. and 
the heirs male of his body, and for default of ſuch iſſue, to the ule 
of the heirs of B. —B. had ifſue a daughter, and then by fine and 
indenture granted to G. for 500 years. B. dies; M. dies; A. ſtill 
living. Upon a reference out of Chancery to the Ld. Ch. J. 
Hale, and after hearing the arguments of counſel, his lordſhip 
was of opinion, that the eſtate as above limited to B. was 2 
contingent remainder ; and that the eſtate which comes to the 
heir upon the happening of the contingency feeds this eſtoppe], 
and then the eſtate by eſtoppel becomes an eſtate in intereſt, and 
hall be of the fame effect as if the contingency had happened be- 
fore the fine levied. Pollexf. 55, 56. and 66. January 3. 1672. 


Weale v. Lower, 
> | "Ris Song 
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Eſtoppel. 


11. Some eſtoppels are abſalutely concluſrve, and ſome by conclu- 
ſon give an intereſt. The leſſor made a leaſe to W. R. for 
20 years, and about a year afterwards he made another leaſe to M. 
Il. for 20 years; now if there was an attornment to this ſecond 
laſe, then it amounts to a grant of the reverſion of the leſſor ; 
but if no attornment then it is a leaſe by eſtoppel. 3 Salk. 152. 
pl. 3. Holman v. Flore. 

12. There is a difference where the indenture immediately 


paſſes ſuch an inter ef? as was intended by the parties, and afterwards 


by ſome matter ex pot facto that intereſt is determined by an extin= 
eniſhment of the eſtate of the leſſor, out of which the e/tate was de- 
rived. In ſuch caſe the parties are not eſtopp'd to ſhew the 
fpecial matter. Carth. 248. Mich. 4 W. & M. in B. R. Hil- 
man & Ux', alias Gilman v. Hore, | 

13. Or in caſe where a he is made to A, for 40 years, and the 


 teſfir cufts him, and then leaſes for 40 years t9 B. who enters, and 


then A. the firſt leſſee re-enters, and both theſe leaſes are by in- 
denture. In this caſe B. in an action of debt againſt him for 
rent reſerved on his leaſe may plead the whole truth, and is 
not eſtopp'd, becauſe ſuch an intereſt paſs'd by the indenture as 
was intended, viz. a term for 40 years. But the leflor's eſtate 
out of which the intereſt was deriv'd, being by d:ſſe:;/im, was by 
the re-entry of A, determin'd, and ſo conſequently the term was, 
out of which it was derived. Carth. 248. Hilman v. Hore. 

14. Upon a demiſe by indenture, by one who has nothing in the 
land, if the leſſor brings debt for rent, and declares upon the demiſe, 
and the defendant pleads nihil habuit in tenementis, if the plaintiff 
r-plies that he had a ſufficient e/tate whereout to make the demiſe, he 
has laſt the benefit of the eſtoppel z but if he replied that the leaſe was 
made by indenture, and concludes, unde petit judicium, if he ſhall 
plead this plea againſt his own acceptance of the leaſe by indenture, 
there the defendant ſhall be eſtopped; but if the difendant had 
pieaded nil debet, the plaintiff might have taken advantage of the 
eſtoppel upon evidence, becauſe the pleadings are not brought 
to ſuch a point in the caſe, as to give the plaintiff an opportunity 
ot replying the eſtoppel. 2 Ld. Raym. Rep. 1051. per Holt Ch. 
J. obiter. Mich. 3 Ann. in Caſe of Trebiban v. Lawrence. 

15. A. leaſes land which is net his, but after he purchaſes it ; 
the leaſe ſhall bind him, his heirs and aſſigns, and an eſtoppel 
that affects the intereſt of the land ſhall run with it whoever 
takes it. Per Holt Ch. J. 6 Mod. 258. Mich, 3 Ann. B. R. 
Trevivan v. Lawrence & al'. | 


16. An eſtoppel in pleading does not bind the jury unleſs it 


works on the intereſt of the land; per Holt Ch. J. 3 Salk. 151. 
Paſch. 3 Ann. in Caſe of Trevivian v. Lawrence. 

17. If a mortgagee brings an ejectment againſt the mortgagor 
and he pleads not guilty, the mortgagor ſhall never be allow'd to 
ve in evidence a precedent mortgage, he being eſtopp'd as to 
that matter; per Holt Ch. J. 3 Salk. 251. Paſch. 3 Ann. in 
Caſe of Trevivian v. Lawrence. | 
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Eſtoppel. 


(C. a) Pleadable in what Caſes; and how, 


I. IN (ite the tenant intitled himſelf that a fine was - les ied 


2 72 amn S. and to the heirs of P. whoſe eſtate P. had ai: 


died, ani the tenant is heir to him, and gave colour, the p. aintiff” Jaid d, 


hat the jame S. was ſeiſed in fee and enfeoffed him, abjque hoc, that - 


T. had the ofic te of P. and S. and the tenant ſaid, that the falle h. 
is the bar is the ſame S. in the fine, who had not but for term of lite t» 
bir au, P. and ts the heirs of 'P. Judgment if he ſhall ſay againtt 
the hae that S. had fee, & non allocatur; for the fue 15 tender” 
before by the traverſe If the que eſtate, and there tore he ourht ts 
maintain it, 17. that he has the eflate , P. and S. and fo he did, 
and ſo ſee a! Were title 75 made, and the bar 15 C7” 4 el, the defeii- 
dant hall not gland Ü againſt the title, but niuiutain the ie, 


god nota. Br. Eftoppel, pl. 66. cites 11 H. 4. 81. 


2. Ferger of deeds was brought in the county of IF, and D. 
inaſmuch as the defendant forged divers deeds f the manor of D. 

which extended into the counties of IV. and D. by which he was 
diſturbed of his poſſeſſion, the defendant ſaid, that anno 2 H. 6. 
IF. and L. brought ajſiſe in the county f L. againſt the nxw plainti} 
of the ſaid manor "of D: the defendant 1 in the 4e ſaid, that 12 acres 


in the county of D. were held as of his manor of D. and 2 parcel t ef 


the manor in the county of D. Judgment of the writ brought in 
the county of L. only, and if &c. nul tort, by which the aſſiſe was 
awarded, which found the ſeiſin and diſſeiſin, and the piaiutiſſ recover d 
and had exec tion, which date in the manor the defendant has, judr- 
nent of the writ, and the opinion there was, that the plea is not wel 
pleaded, becauſe he pleaded matter of eſtefpel, and concluded to it 

writ, where the concluſion ſhould bei ug ment if again/! this matter if 
record ſhall he be received to ſay, that the manor extended into the ctuu- 

ties of IP. and D. wherefore the defendant pleaded accordingly, and 
there it is ſaid, if eſtoppelbegood to a common intent it is ſufficient; 


for it may be here that at the time of the aſſiſe anno 2 H. 6. the 


manor extended into two counties, and yet at the time of the forg- 
ing into the one county only, as if the land parcel in the other 
county was recover'd of later time, or releaſed by the lord to the 
tertenant, or diſſeiſin thereof made; Newton and Portinton mu— 
tata opinione, ſaid, that he 9ught to traverſe alſo, avgue hoc that ths 
which was in the county of D. was farcel at the time of the making. 
Br. Eitoppel, pl. go. cites 22 H. 6. 5 

3. If a man plcads eſtoppel, and — to the writ it is il. 
Br. Eſtoppel, pl. 90. cites 22 H. 6. 

4. A leſſce by indenture cannot plead wil habuit in tenement:s ſbe- 
c1ally, any more than a general nil habuit &c. without admitting 
an intereſt. 2 Ld. Raym, Rep. 1551. Mich. 2 Geo. 2. B. K. 
Palmer v. Ekins. 
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Eſtoppel. 


(D. a) Pleadings. 
At what Time Eſtoppel muſt be pleaded. 


1. J* a man has matter of concluſion as recovery, fine levied by 

anceſtor, or the like, and does not plead it by way of eſtop- 
pel, as the form is, but eins iſice upon the dying ſciſed of the an- 
ciſtor & c. where the recovery had eſtopped him, and compelled him 
to make titie after the matter , recerd, there if the iſſue be found 
againſt him per pais, he has 4% the advantage of eſtoppel for ever, 
by reaſon that he did not plead it at fit, and rely upon it. Br. El- 
toppel, pl. 112. Cites 38 H. 6. 29. 


(E. a) Pleadings. F/irppel, 


Where, and what Plea to a Deed in one Action, 
ſhall eitop Defendant from pleading a variant 
Plea in another Action on the lame Deed. 


I, TN a ſci. fa. the tenant pleads a relcaſe. The plaintiff avoids 
this by dureſs at B. The tenant pleads eſtopple, becauſe 


ne plaintiff had before in a like action, in which he was named, 


avoided it by dureſs at E. and it was held that he could net vary 
from the place. Br. Faits, pl. 12. cites 45 E. 3. 2. | | 

2. Nor ſhall he at any other time avoid it by narage, or other 
cauſe than the firft caule ; per Thorpe; quod non negatur, Br. 
Faits, pl. 12. cites 45 E. 3. 2. 

3. Debt upon obilizatiin, the defendant ſuid, that he was lay, and 
nit lettered, and it was read to him with condition where it is ſingle, 
and ſo not his deed ; to which the plaintiff ſaid, that to this he thall 
not bereſccived, for at another time he himſelf brought detinue again 
A. B. of the ſame obligation, who prayed garnijoment againſt this 
d fendant, wha came upon ſcire facias, and /aid, that that writing 
delivered was upon certain other conditions to be performed to deliver 
it 4 the plaintiff, and otherwiſe not, aud ſaid, that the conditions 
were not performed, and the others e contra, by which the plain- 
F recovered the ſame writing againſt the defendant ; judgment 
&c. becauſe he has confeſſed the delivering it as a deed &c. 
it is no eſtoppel, for he ſaid, that writing, and not his writing, 
ard therefore no eſtoppel ; and where a man pleads not his deed, 
the entry is, that /e writing aforeſaid is not his deed; but per 
Bab. clearly, it is a good eſtoppel; for it cannot be his deed at 
one time, and at another time not his deed, Br. Eitoppel, pl. 6. 
cites 9 H. 6. 59. 
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437 Eftray. 


(F. a) Relief in Equity. 


. IF a legitimate daughter and her ſiſter, a baſtard, juin in fans 


their livery, this ought net to bar in conſcience, hows 
ſoever it may eſtop in law. Cary's Rep. 27. cites Doct. & 
Stud. 34. | | 
2. An eſtate by eftopple ſhall net be awarded in equity, nor is the 
jury bound to find it, and if found, the Court fhali! judge the leaſe 
void, and fo the law ſeems to be in caſe of obligations, covenants, 
or perſonal contracts, but where the efate is bound by the concluſions 
and converted into an intere/?, though it be found by the jury, yet 
' tbe Crurt ſhall judge according to the law, that the ate is good by 
reaſon of the eftsppel. Pollexf. 67. in Chanc. Jan. 3. 1672. in 
the Caſe of Weale v. Lower, 


For more of Eſtoppel in general, ſee Fines (L. a. 2) (L. £7 
Former Action, Hilnolmer, Record, Rent, Clacate, 
and other Proper Titles. 


* Eftray. 


(A) What Thing. 
Br. Efray, [t. gS As may be taken as eſtrays. 7. H. 6. 27. b. 


p 3. Cites 


S. C. but | : 
not S. P Pitzh, Bar, pl. 6. cites S. C. & S. P.—8. C. cited per Cur. 7 Mod. 16. b. 


- - : a * 0 . . FI 1 1 0 

* The rea ſon ot eſtray is, becauſe when there is none that can make title to the thing, tie a 

ties it to the King if the owner does not claim it within a year and a day, and alſo becauſe the 

cait e might not periſh, which are called animalia vagrantia &c, Per Cook Ch. J. Godb. 1 59: P. 
196. Paſch. 5 Jac. C. B. Taylor v. James. 


f 483 ] It becomes an eftray aſter the firſt proclamation, and not ſooner; per Holt Ch. ]- 
| 11 


Mod. 90. pl. 12. Trin. 5 Ann. B. R. Henly v. Welch. 


2. Me fawl can be an eſtray but a ſwan. 4 Inſt. 480. cap. 66. 


(B) The Goods of whom ſhall be ſaid Eftrays. 


1. JF the goods of the King ſtray into the manor of a common 


perſon, and there remain by a year and a day after 22 
1 | mat! 
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mation ic, yet it is not a ſtray, for the King mall not loſe it. 


39 E. 4.5 5 | — 
2. So if the chattel of F. S. ſtray into the manor of the King, 


and the King ſeizes it, and after within the year it /irays inte the 


manor of a common perſon, and there remarns for a year and a day 
after proclamation, yet this ſhall not bind the King. 39 E. 3. 4. 
But qure. ] | 

3. If goods of an infant, feme covert, executor, man in priſon, 
or beyond ſea, ſtray, are proclaimed according to the law, if none 
claims them within a year and a day, they ſhall be all bound. 
The ſame law of wreck of the ſea ; for the law is ſtrict and bind- 
ing in both caſes. 5 Rep. 108 b. Paſch. 43 liz. B. R. in Sir 


II. Conſtable's Caſe. h 


4. If the eſtray /?rays again int another manor, the hrit lord 
cannot take him if the other claims him as an eſtray, becauſe tne 


oſſeſſion was rather in regard of his manor than himſelf; per ; 


Hobart Ch. J. Winch, 68. Mich, 21 Jac, C. B. in Cale of 
Pleadall v. Goſmore. 


(B. 2) In what Place it may be taken. 


; JN treſpaſs, a man juſtifed for tray, becauſe he 1s lord of the 
manor of D. and that he, and all thoſe whoſe eftate he has in 
it, time out of mind have had ſtray there, by which, becauſe the eaſts 
came there eſtraying, he ſeized them as ſtray, and procl med in 
fairs and markets; but per Strange, if the owner has cute to have 
common there, and puts his beaſts there to common, this is not ftray, 
becauſe they are there by authority. Br. Eftray, pl. 3. cites 
7 H. 0.25 
2. And it ſeems by him, that the rd of the ſoil ought to take 
notice whether they are the beaſts of the common or not, and this 
ſeems to be true, if they have the mark of the commaner, Ibid. 


v6 Proclamation. 


CI. JF the next market town be in andther county than where the 


eſtray is ſeized, quzre, whether the proclamation ought 
to be there ?] | 
2. He who juſtifies for eſtray made preſcription in his manor, and 


faid further, that according to the cuſtom in the realm of England 


uſed, they ſhall proclaim them in two market vills, viz. in D. and S. 
and on the market days, viz. the Monday in D. and the Saturday 
in S. and ſo it ſeems, that eſtrays ſhall be proclaimed in the two 
next market vills, by the common law, and two market days, the 
one 1n the one vill ,and the other in the other vill, Br. Eitray, 


pl. 10. cites Lib. Intr. 


3. The eſtray ought to be proclain'd in market in two ſeveral 
eg N 1n 3 = vills; 
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7 Rep. 16. 
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489 ” Eftray, 


tion ould vills; and therefore till this be done, and the year and day pafs'd, 


. e the lord of the franchiſe has not any property. Finch's Law 45. 

Cio. E 716. pl. 42. Mi ch. 41 & 42 Eliz. C. B. Brownlow v. I. ambert.— In one or . mar- 

A 4 oin ung, © at ah ee "Arden days. Bendl. 19. Paſch. 28H. 8. . ought to be cried in the 
market and in the church prout moris eit. Br. Parr pl. 4. cites 3% . Fitzh. Ettray, 
-— 28 Cites 8. bs 


v9 


* 


5 ; ut # efiray is, as ſheep, horſe &c. a and ought to 1% the name te bellen 5 
Dr fo as the owner m ay know whither to reſort for his cattle, 
OGodb. 151. pl. 105. Eaſch Jac. Taylor v. James. 
. 4he proc ie „ muſt be in convenie nt time Which the 
Court u! oe Fe ij udp re of; per Hobart Ch. J. Win. 68. Mich. 12 
Jac. C. B. in Caſe of P icadall \ v. Gofmore. 


F 
Nov 4. 4. In the proclamation it ought to be ſhe wn of W bor tad the 
8 
8 


4 I "i 
ee 


ſwans fray into my Water, and Iſeiſe them, and a * ran- 
fn TT UL right Pas 10 ul A 24 in 17 LJ water by C nfl; 25 
takes theſe ſwans of his own tor „and after /uts them ints the 


WELer as bis proper warns, and gives notice, yet I may take 


them again. 7 H. 6. 28.) 

Br. Ef ray. 12. If the cattle of 2x 8 Arays into the mansr of the King, and 
i 4. cites He ſeiſcs i, J. S. cannot take it within the year before that he 
= . has proved it to be his chat *tel, 39 E. 3. 4. (Quære this for how 

can he make his proof?) J 
l. 3. cites S. C. 


3. If a man takes heaſts as eſtray, and Aces them for three quar- 
ters of the year, and after they of ray from him, and another gets 
them, the fir t lord who keeps them for three quarters carrot re— 
tate them, becauſe he has no properts in them till he has Heft then t. 2 
year and day, aud proclamation paſſed; quod nota bene ; for the 
poſleſſion of the ſecond lord is good againſt him who has no pro- 
perty. Br. Eſtray, pl. 11. cites 33 B.8. 
After the 4. So if it be but the day before the year ended. Brownl. 230. 
Trin. 8 Jac. Harvey v. Blacklole. 


the lord for 
an eſtr:y it is a pc ſceſſion of the eſtray in the lord, and the beginning of property. Win. 68. Mick: 


21 3 c. C. B. in Caſe of Pleadall v. Goſmore. If this eſttay within the year eſtray out ot 


tne mant, the lord may chaſe back the eſtray until he be ſeiſed by another lord which hath eftra: 6 


but it he be ſeiſed by another lord, then the firſt has loſt all his pothtbility of gaining the property, 
2 the other lord ought to proclaim it de novo; agreed. Hutt. 67, Hili, 20 Jac. in Caſe 6: 
k ie 3 dell V. Goſmore. 
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tween Banſhaw and Gaclard.) 


him vidtuals, and to provide that it does not perith for want of Cur. 


(E) Abuſler. 
How the Lord ought to demean himſelf. 


$7 IF a horſe be taken as a ſtray, the lord who took it cannot 1 
- . . . . . . - . 22 — 

labour him within the year, for within the year and day he he . : 

has not any property in him. H. 4 Ja. B. R adjudged be- Goward, 

; S. C. and 

5 though it 
was alleged to be the common courſe ta uſe ſtray horſes with wyths about their neck, the Court held 
Novy 119. Bagſhaw v. Gawin, S. C. retolved that he caunot work the eſtray. 
The lord cannot work the eſtray, but 


i2 to de an abule. 
—-Yelv. 96. S. C. adj1dg-q. Godb. 151. S. P. 
may keep lim in his table. Hutt. 68. 


[2. If a cow be taken as an eſtray it may be mileL'd within the 3 5 N. 
;car, becauſe ſhe will be the better for it, and tends to the pre- As p. 44. 


ſervation of the cow; for he who takes an eſtray ought to find mitted per 


: oe . . . . Noy 119. 
good keeping; but otherwiſe of a diſtrefs. Hill. 4 Jace B. R. Sp. 
per Cur. in Bagſhaw and Gallard's Cafe. refolved ; 
and Noy 
ſaid it was reſolved in one Prideaux's Caſe that a man might (hear an eftray but not work him. 
dee tit. Diitrels (J) pl. 8. | 


[Z. It is not a good cuſtom that when a ſtray is taken within i 
the manor, that the bailiff ſhall pur it ina great moore, part of the *2.* m_ 


( : vie 

manar, for his ſuſtenance, and there ſhall remain during the year, Blacklole, 

and if he be wiruly, that he ſhall be feiter'd till he de gentle. M. 3 = & 
S. P. as to 


8 Jac. B. per Cur, between Harvey aud Blackdon.}] he 


ing. — Win. 67. cite: Harvey v. Blacklock, S. C. as adjudged that an eſtray, though unruly, cannot 
be ſcuered. 


4. But at an aſſizes at Sarum 1621, between Pledall and Coſ- Per Hutton 


4 PLP | 2 . - and Winch 
more in trover and converſion, it was ruled upon evidence per 1. 


Tanheld Chief Baron, that if the eſtray being à colt, after procla- ruly colt 
mation be unrul;, fo that he cannzt be kept within the fences, the may be tes 
fences being in good repair, and for this he cro{s-fetters him, this 15 = 9 
is lawful though the year is not paſſed, inaſmuch as % ought to ordinary 
keep it ſafe, and is anſwerable for it if it be bt.) _ 6 . 
dart Ch. J. contra; for the lord has rather the keeping of him than the property, and his poſſeſſion 


deing in regard of his manor, and not of lumtelf, he cannot anſwer for the wrong the colt docs in the 


lands of others. Winch. 68. Mich. 21 Jac. ©. B. ut Cate ot Pleadall s. Goſmore. Adjudged 
by three J. contra Hobert Ch. J. that the tettering the colt as he tertered his own horles was lawtul, 
Winch. 125. Paſch. 1 Car. S. C. 


[5. If an eſtray be ſeiſed, and proclamation made, the lord of The eſtray 
the manor may juſtify the detaining of him till ſufficient amends be kala _— 
made by the owner for the paſture during the time of his being 5 pie4;e in 
there ; and if the lord requires more for amends than is reaſ1able, te catody 


3 fe . i the 4a 
yet if the owner does not tender ſufficient amends for the paſture e 


the retainer of him is lawful. At the aſſizes at Sarum 1021, be- be nude te 
| Nnas tween 
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the lord, tween Pleadal! and Coſmore, ruled upon evidence in trover and 


goof 


and that 15 


bal converſion per Tanfield Chief Baron then judge of the alhzes, 


- that the New Entries 170. a.] 


lord cannot 

1 491 ] work him. Win. 68. S. C.——Tf the quantity of amends comes in queſtion it ſhall be 
tried in this Court. Godb. 1:1. C. B. Tailor v. James.— —T he party ought to de- 

mand the amends tor the feeding at his peril, ſo that the reafonableueis may be adjudged per Cur, 

Noy 144. ag James. 


6. It ought to be kept in land in the ſerd's poſſe ion. Godb. 
150. pl. 195. Paſch. 5 Jac. C. B. Tailor v. James. | 

7. The lord cannot ride an horſe that is an eftray. Yelv: 96. 
Hill. 4 Jac. B. R. Bagſhaw v. Gaward. 

8. Nor can he tur an . 12 Rep. 100. Trin. 10 Jac. per 
Cur. Anon, | 


(F) Property. When and how gained, 
And by whom. 


S. P. 11 2 SEE fer [: fe of a 14?  {ciſes an eflray and dies befire 
_ we the year, and the day Ded; it ſcemed that the executors 

age f the leſſee ſnall have he fon; for although 
Arn. B. R. O0 0 2 Eli ee = AVC it, and . — in th "_ rev E On Or 4 TI Jl 
Henly v. the leſſee had not an abſolute property in it during r his lite, yet 
Welch. vꝛrnen the year 15 _ os property {hall have relation to the tine 

of the ſeiſure. Mo. 11. pl. 43. Hill. 4 E. 6. Anon. 
I's 

e ee 2 [f a man have waif and {tray within his manor by preſeri p- 
Or an * 


trar without tion, and aucther man takes the waif * 0 out of the munor &c. 


an actual he who has the manor ſhall have an action of tre, s for them 


ſeifure; Ke. and that without any ſriſure of them before. F. N. B. Gl. (B 


per Keeling 
Ch. J. obiter. 2 Keb. 589. in. pl. 5. Hill. 21 & 22 Car. 2. B. R. 

3. Wai in one mancr flrays into anather ; per Catlin Ch. J. 
no property is changed by the waif without Jeiſure, unleſs in the 
King's Cale by prerogative. D. 338. a. pl. 40. Trin. 16 Eliz. 
Anon. 

4. When cattle come into other men's grounds ſtraying from 
the owners, then the party or lord into w hoſe grounds or manors 
they come cauſeth them to be ſcifed, and a 2091 put about ets 
necks, and to be cryed in three markets adjoining, ſhewing the marks 
of the cattle, and then if the true owner claims them not within 
a year and 2 day, the property of _ is in the lord of a manor 
whereunto they did ſtray, if he have, all eſtrays. by cuſtom or 
charter, elſe to the King. Bacon's Uſe of the Law. 65. 

bY If ti tenants in common be of a manor, to the Which waif 
and ſtray does belong, a ſtray does happen, they are tenants in 
common of the ſame, and if the one does take the ſlray, the other 
has no remedy by action but to take him again. Co. Litt. 200. a. 


6. But if prefeription the one is ta have the firſt beaſt happening 
5 45 
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as a ſtray, and the other the ſecond, there an action lies if the one 


takes that which pertairs to the other. Co. Litt. 200, a. 


7. If any (fray happe: within the manor of the wife, if the huſ- 
band dies before jerjure, tre wife jhail have it, for that the property 
was not in the * wife before ſeiſure. Co. Litt. 351. b. 

8. Aman ſeiſed of a nanor to which he has {tray appendant by 
preſcription &e. by His heiliſt he ſciæed an ox. as a ſtray within the 


manor, and makes procianat:ons according to law, and within the 


vear, and lets the manor with all royalties, and liberties, and after 
the year and day paſſed ; Zrovin J. wes of opinion, that the lelior 
ſhould have it, foraſmuc as he had the poſſeſſion, and when the 
car and day are paſſed, the propriety ſhall have relation to the 
time of the firſt ſeiſure but all the juſtices were againſt him, 
aid that the Ie ſhall have it, foraſmuch as the property of the 
ſtray is not altered or changed before the year and day, and the 
lord of the manor untill tle year and day are paſſed, has but the 
cullody, ſo that the ownet may relieve it always within the year 
and day, if he will pay for he meat of it. 12 Rep. 100. Trin. 
10 Jac. Anon. 

The lord gains no property in an eſtray till the year and day 
be pait &c. nor can he niintain an action of treſpaſs for taking 
Frou him ſuch eſtray in theinterim, for he cannot ſay quare oven 


Ac. ſuum cepit till the year expired, but he may maintain a ſpe- 


cial action upon his caſe fo ſuch taking. Clayt. 107. pl. 182. 
Allis, Apr. 8. Car, Whiteirld Judge, Burdet v. Matthewman. 


(G.) When and hov to be delivered to, or de- 


manded or ſdſed by the Owner. 


I IF a horſe, ox, or cow cone as e/7ray, and the lord of the manor 


who has ſtrays there tas it, and the tenen comes within a 


moth and demands his beaſts, and the other retains it for His [55d 


this is a good juſtification ; ad fo ſee that though the property 
be not changed to the lord wthin the year, yet he may juſtity the 
retaining for his food; for hi is not bound to give food to the 
beaft of the owner for nothin;, and ne may retain it till the owner 
be known who will claim it, ouerwiſe it is of diſtreſs. - Br, Juſti- 


fication, pl. 17. cites 44 E. 3.12. 


2. If the owner demands te eſtray and makes any rea/onable 
prof, as if he ſbeto the mars Cc. it is ſufficient, and the party at 
his pert] ought to deliver him the eſtray. Godb. 150. pl. 195. 
Paſch. 5 Jac. C. B. Taylor v. James. 


3. If he can inſtruct him, ad give any reaſon why the eſtray 
belongs to him, it is ſufficiont as in the Caſe of Wreck, fi di- 
ccre poterit, Godb. 150. pl. 95. Paſch. 5 Jac. C. B. Taylor 
V. James. | 
4. Agreement 
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4. Agreement ought to be made for the tecping, and the quan. 
tity thereof ſhall be tied if it come in queſtion. Godb. 151. pl. 
195. Paſch. 5 Jac. C. B. Taylor v. Janes. 

5. Treſpats for his horſe; defendan pleads that one P. was 
owner of the horſe, and that the horſe eſtrayed out of his poſſe Ton 
and came to the hands of the plaintiff, ard that he by command of 
P. demanded the horſe within a year &c. aud tendered amends, and 
that the plaintiff refuſing to deliver him 1etook him; to this there 


was a frivolous replication, and upon hat a demurrer ; and per 


Cur. without telling any marks,or making my prof of property, (Which 
may done upon the trial) the owner nay ſeiſe his horſe where 
he finds him. 2 Salk. 686. pl. 1: Meh. 4 Ann. B. R. Henly 


v. Walſh, cites Co. Ent. 40. 170. b. Raſt, 680. 7 H. 6. 2. 44 


E. 3 14. Br. Eſtray 1. 


(H.) Pleadings and Evidence. 


1. 7 "RESPASS of a mare takei vi et armis; the deſendant 
faid, that the King had eſiray in the foreſt of L. and te 


mare came lraying, and he took it ther to the uſe of the Ring &c, 


Per Kirton, he does not ſay that he ws ſeiſed as an eftray one gear 
ard a day, nor that it was cricd in ne church, nor markets, ſo 
that the property may alter; per Kiivet, if it was ſeiſed tor. the 
King as an eſtray, it is not lawful fa you to take him before ſuit 
made, and proof of the property; and per Kirton, he /pa!! jay 
that leſeiſed as cftray and kept it for ayear and a day, and mate cry in 
the market, and in the church, prot moris eſt. Br, Eſtray, gl. 
4. cites 39 E. 3. 3. : 

2. Detinue of an aſſe eſtrayed; tie plaintiff counted that he v 
t ayed from him, and was with the dfendant for a month, and at tit 
end of the month the plaintiff demanad it of the defendant and offere# 
reaſonable ſatisfactian, and he wouh not deliver it, and the acfer- 
cant ſaid that he tendered but 2 5. vhich was not ſufficient for this 
time, Priſt; and the plaintiff ſaid, hat he offered ſufficient, Priſt; 
and the other e contra, and ſo to ſſue; and ſo dt ſeems that he 


who takes as eſtray may retain i till he has ſufficient for the 
finding of the beaſt, Br. Eſtray, ol. 1. Cites 44 E. 3. 14. 


3. Action upon the caſe by avrior, for that where he and lis 
predeceſſers, by reaſon of his franoiſe, have ahvays had all beaſts 
e/Irays coming within their mano &c. there had the defendant 
taken two horſes &c. and held a title good enough, without 
claiming as appendant to the maor, or by grant, or ſuch like, 
&c. becauſe the writ is not to ty the right, but to puniſh the 
tort. Thel. Dig. 105. lib. 10 cap. 14. ſ. 3. cites Mich. 13 
E. 3. Brief 674. But ſays the Icfendant ſhall have traveile to 
ſuch title. 40 E. 3. 29. 

4. Treſpaſs of cygnets taken ; tle defendant ſaid, that he is (ri 


77 the nauer of Þ, and that he cid theſe que eflate Fe, have _ 
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the eſtrays there &c. time out of mind, and that the cygnets at 
the time &c. were eſtray there, by which he ſeiſed as efiray, and 
proclaimed them in fairs and markets, and as ſoon as he knew 
that they belonged to the plaintift, he delivered them to him at D. 


Kc. and a good plea, and not double; for the firſt plea excuſes him 


of the tort, and tae other of the damages, that he ſhould not 
recover the value of the cygnets. Br. Double Plea, pl. 41. 
cites 7 HES. 27. . 

5. Treſpaſs of a horſe taken; Fulth. ſaid, that H. was ſheriff 
ef the county of E. and the defendant was his bailiſf ſuch a year, and 
at M. in the county aforctaid the ſame horſe came an eftray, and 
none knew him, nor demanded him, by which the defendant, as 
bailiff of the ſaid ſheriff of E. /erzed him, and had him proclaimed 
at the market days, and ſhewed That in certain, and none came 10 
challenge him, by which he ton and fold him, and the ſheriff acccunted 
thereof in the exchequer, and demanded judgment, ft rege 1ncon- 
ſulto you ought to proceed. Quere of the aid of the King. 


Br. Eſtra pL 5. cites 14 H. 6. 5. 


6. In an action upon the caſe by R. againſt D. for m'ſu/ing of 
the plaintiff*s horſe, by occaſion of which miſ-uſe the ſaid horſe 
became blind of one eye, and gall-back'd. The plaintiff counted, 
that tne Jaid morſe was ſtolen by three felons, after whom the plaintiff 
mace freſh ſuit, and that the felons were apprehended, and at- 
tainted at his ſuit before Windham J. and that the ſaid horſe 
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came unto the hands of the defendant, who miſuſed it ut ſupra. L 494 ] 


The defendant ſaid, that before that, and the ſaid attainder of 
the ſaid felons, the /ard felons had warved the ſaid hore within his 


nian Which manor he had waife and eſtray &c. And it was 


holden by the Court that the ſame was no plea without traverſ- 
ing the frefh ſuit whereof the plaintiff had declared; for by the 
freih ſuit the property of the plaintiff in the ſaid horſe was pre- 
ſerved, and fo upon that miſuſer of the horſe by the defendant, 
an action well lies; and judgment was given for the plaintiff 
accordingly. 2 Le. 192, 193. pl. 242. Trin. 28 Elia. C. B. 
Rook v. Denny. | 

7. The lord of a manor cannot preſcribe, that if any „ranger 
6790s an eftray out of the maner, that he ſhall be amerced in: the 
court of the manor. D. 199. b. Marg. pl. 58. cites 41 Elz. 


Perkins v. Cumberford. 


8. Trover of a cow at Salop. Defendant pieads he ſeiſed her 
a ſtray in his manor of D. and cauſed her to be proclaimed in two 
market towns next adjoining, and that plaintiff claimed her, and 
defendant demanding of plaintilF to pay for her feediug, defendant 
refuſed, and ſo denied to deliver her, and traverſes that he js guilty 
of the converſion apud Salop; and on demurrer, becauſe he al- 
leged not that the proclamations were made in the pariſh church, 
and becauſe he traverſed the vill, and likewiſe for want of a pro- 
fert, defendant claiming by a grant of the King, judgment pro 
quer', Cro. E. 716. pl. 42. Mich. 41 & 42 Eliz. C. B. Brown- 
low v. Lambart. 5 | 

9. In the replication, the plaintiff avows the taking as an 
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vey &e. as bailee &c. and that he delivered the mare and colt tg 
the copyholder of the faid manor to depaſture in a cloſe which ig 
within the ſaid manor, and that a year and a day was pat, and 
that within the year the plaintiff had refuſed to fatisfy for the 
feeding. 
ther, or deliver the Air ay to be kept by anoth. „ but the eftray ought 
to be kept within the demeſues of the manor, in dies aperto, ſo thut it 
be obvious to the view if ſearch be made. N oy 144. TI aylor v. 
Jeanes. 

10. In a juſtification for an eſtray, the defendant did not allece 
that it came into the manor as an eftray, and theretore the plea 
was held e Brownl. 236. Trin. 8 . Harvey v. 
Elac kloc 

It. In . a right to eſtrays, it ſhould be aid tanguam 
ad manerium predia pertinen” ;, for a man cannot have eſtrays n 
groſs by preſcription, becauſe they lie in grant, and will not ori- 
ginally paſs without charter, and therefore where they are in groſs 
they are to be claimed by a gre e/tate, and made title unto by 
meſne conveyances. Jo. 283. anno 8 Car. in Itin' Winder, 
in Totterſhall's Caſe, X 

12. Treipaſs for his horſe ; defendant pleaded, that one P. 
was owner of the horſe, and that the horſe eſtraycd out of his 
poſſeſſion and came to the hands of the plaintiff, and that he by 
command of P. demanded the horfe within a year &c, and 2: 
aered amends, and that the plaintiff refuſing to deliver him he tog 
him; to this there was a frivolous replication, and upon that a 
demurrer. Without telling any m—_ or making any 8 of 
property which may be made on the trial, the owner may ſeize his 
horſe where he finds him; per Cur. 2 Salk; 686. Mich. 4 Ann, 
Henley v. Walſh. 

13. Though the defendant does not plead directly that he ten- 
dered amends, but only that he demanded the horſe profere1. 
fatisfattim', yet the Court held this a direct affirmation, like tie 
caſe of warrantizando vendidit, where the participle affirms as 


directly as a verb; ſo dans plagam mortalem is well enough. 
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Ibid. ſays; vide 2 Cro. 630. 4 Rep. Long's Caſe. 

14. And per Cur. though it was ſaid he tendered amends g. 
raily, and did nt expreſs any certain jum, yet that was good i in bis 
caie ; and a difference was taken between this caſe and that of a 
tender of amends for a treſpaſs ; in that of a treſpats, if the de- 
fendant pleads a tender of amends, he muſt ſhew what he ten- 
ered, for he muſt tender a certain ſum, and the law puts this 
Cifficulty upon him becauſe he is the wrong-doer, and the other 
is confeſſedly a party injured ; but the owner of the eſtray 1s no 
wrong- doer, and it is impoſſible he ſhould know how long his horle 
had been in the lord's cuſtody, nor how much will make a pro- 
per ſatisfaction. 2 Salk. 686. Mich. 4 Ann. Henly v. Walit. 


15. Another exception was, that the defendant does 1%? aver 
that the amends tendered was ref:yed; et adjornatur. Ibid. 
16. Where the plaintiff brought treſpaſs for taking his H 


and then in his replication dees net jet forth that he proclaimed _ 
41 


Per Cur. the Lailee cannot delegate his auth Trity to. Git. 
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which ſhall commence from the ſeiſure. 


Eſtreats. 


and it does allo there appear that it was more than à year and 4 
der after the taking it as an eftray, that the defendant as owner 
took it away; in this cafe the plaintiff's replication deſtroys his 


afim ; for now, after the year and day the lord had the abſolute 


property, which is a much greater property than a lord has in an 
eftray, and if you firſt declare for him -as an eſtray, and in your 
replication ſhew that the property was abſolute in you, it is bad; 
per Holt Ch. J. Holt's Rep. 564. pl. 42. Hill. 4 Ann. Hen- 
ly v. Walſh. 

17. Holt Ch. J. cited Noy 144. Godb. 150. to ſhew, that in 
cal: of an eſtray, the lord ought to mate a demand of what the 
ame nds ought to be for the keeping, and then if the party thinks 
the demand unreaſonable, he ought to tender ſufficient amends z 
but if he tender inſufficient amends, the lord ought to take iſſue, 
and let the jury ſettle what the keeping is worth. Note, in this 
caſe the action was brought for an eſtray colt, and by the repli- 
cation it appeared that it was after the year, and then it ceaſed to be 
an eftray, and became the lord's property. Per Holt Ch. J. it 
became an eſtray after the firſt proclamation, and not ſooner; 
the owner is ſubject to pay for no more than a year's keeping, 
Per Powell J. the 
pleading a tender of ſufficient amends is well, and a good iflue. 
11 Mod. 89. pl. 12. Prin. 5 Ann. B. R. Henly v. Welch. 

18. If in treſpaſs by the lord for taking his eſtray after the 
year, the lord does not eto that it was proclaim'd the next market 
day after it was found at the next market town, he has no property 
in the eſtray, and the action fails; for the lord to juſtify himſelf 
mutt ſhew that he did what the Jaw required of him to give him 
this title. Per Holt Ch. J. to which Powell agreed, and judg- 
ment accordingly. Holt's Rep. 564. Henley v. Walſh. 


For more of Eſtray in general, ſee other proper Titles. 


 Cftreats. 


I, THE Chancellor (after the end of the Norman period) put the 


King's ſeal to all patents which was the foundation and 


baſis of the revenue; but when any ſuch patents were e they 
a ued out of 


the Court of Exchequer for all the reſervations on ſuch patents; 


were ęſtreated into the Exchequer, and the execution i 


for as the Chancery was a cheque upon the civil juſtice by iſſuing 
originals, ſolikewile it kept the foot and foundation of all certain 


revenues 
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Eſtreats. 


revenues of the Crown, which were eſtreated into the Exchequer, 


in order to be there gathered and paid in. Gilb. Hiſt, \ jew 


of the Court of Exchequer, 8. 

2. Likewite all fines upon crimes in the Court of King's Bench 
were ta be eſtreated into the Exchequer, in order to levy ſuch 
fines there, or if they were already levied, they were yet to be 
eltreated in order that the clerk of the crown might account for 


ſuch fines ſo received in the Court of Exchequer. Gilb. Hit, 


View of the Court of Exchequer. 9. 
3. A by-law was made in a c:urt-lret held for the King within 


. 
; 


his honour of Grafton, tat every perſon within the let, who jhould 


” 


receive or place any inmate in a; houſe there, without giving ſecu- 


rity to the overſeers of the poor Sc. ſhould pay 5 l. per month, ant 


T. S. was fined 201]. for a breach of the ſaid by-law, which 
fine was eſtreated, and procets iſſued upon it; Hale Ch. Baron 
ſaid it is a good by-law, and frequent in Icets, but fi, hurd t 
eftreat the fine before taking the uſual remedy tor it by di/tris ; ani 
to extend the party's lands when perhaps be may have ſametbing t. 
plead to it, as that he is not within the leet, or that he received 
no inmate ; but the oficers ſaid it was uſual to eſtreat ſuch nc, 
into the Exchequer when they belong'd to the Niug; otherwil? 
when they belong to ſubjects ; and the party was ordered to plead, 
Hardr. 471. pl. 6. Trin. 19 Car. 2. in Scacc. Anon. 

4. The Barons of the Exchequer have now agreed, that they 


may cauſe proceſs to iſſue on a recognizance eſtreated with a 9 


pectfuatur; but B. R. directed that in fuch caſes the ſums be 
ſcraped out in this Court and then they cannot proceed. Per 
Aſtry. Comb. 68. Mich. 3 Jac. 2. B. R. Anon. 


5. E. ſued a writ out of C. B. againſt S. directed to the fr? 


of York, who jent a warrant to S. the bailiſf of the liberty ef P, 
who did nit return the writ, for which he was amerc'd 50. . 
time after time) which was eſtreated into the Exchequer. Aſter- 
wards E. and S. agreed, and on producing a certificate from pit !- 
tiff's attorney that the debt was jatisfied, theſe amercements u 
diſcharged upon motion to the Barons, 1 Salk. 54. pl. 3. vic 
9 W. 3. Eyres v. Smith. 


amercements, but allow you to compound them. 
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6. In an information in nature of a quo warrant? iſſues were. 
returned upon three ſeveral diſtringas's, and upon a motion for a 


rule to eſtreat them, Holt Ch. J. ſaid that the courſe of the Court 


is to ſend them up into the Exchequer at the uſual times, which are 


twice a year, Viz. on the laſt days of the two iſſuable terms ; but in 
extraordinary caſes there may be a rule to eſtreat them, and tne 
motion was denied. 1 Salk. 55. pl. 4. Mich. 11 W. 2. B. K. 
The King v. Mayor of Hertford. 

7. If recognizances are eſtreated into the Exchequer becauſe not 
punctually complied with; yet if the party appears and takes f 
trial next ſeſſions, he may compound for a very {mall matter ix tvs 


Caurt of Exchequer, becauſe the effect though not the exact * 
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Eſtrepement. 


of the recognizance, is complied with. 
1 Geo. 1. B. R. The King v. Tomb. | 

8. Fudges of eyer and termiuer are the proper judges, whether 
recogmmzances ought to be e/treated or ſpared. It is tor the advan- 
tage of public juſtice that it ſhould be in the power of Juſtices 
of oyer and terminer, to ſpare the recognizance, if upon the cir- 
cumitances of the caſe they ſee fit. Per Cur, 10 Mod. 278. 
Hill. 1 Geo. 1. The King v. Tomb, 


10 Mod. 278. Hill. 


For more of Eſtreate in general, ſez Aincreements, and other 
Proper Titles. | 


Eſtrepement. 


(A) What it is. 


1. HERE are two kinds of eſtrepements, the one eriginal. 

and may be ſued out with the original przcipe, by which 
the land is demanded, or at any time pending the plea directed to 
the ſheriſt, the party or both; the other is /“ tial to be granted 
vy that court where the plea dependeth. 2 Init, 325. 

2. There is a difference between eſtrepement and waſte ; for 
waſle i5 by particular tenant, wn may be puniſhed by writ of waſte; 
and eftrepement is by him who has e/tate of inheritance by defeaſible 
title. Br. Eftrepement, pl. 10. cites F. N. B. 60, 61. 


B) Granted in what Caſes, and when ; and upon 
what Writ. 


I. Stat. Glouceſ/ler, 6 E. 1. 4 TER a plea is moved in London 


op £4 by writ, the * tenant ſhall have no 
power to make waſte or eſtrepement of the tenement + hanging the 
plea ; if he do the mayor and bayliffs ſhall cauſe it to be kept ſafe at 


the ſuit of the demandant. And the Joon ſhall be obſerv'd in other 


cities and boroughs, and throughout the realm. 


* it the te- 
nant makes 
a feoffment 
pendente 
placito, in 
law he ree 
mains te- 
nant, and 
the deman- 


dart may have an eftrepement againſt him and the frage alſo; and ſo againſt the tenant and the 


voreber or prayee in aid. 2 Inſt. 328. F. N. B. 61. (B) S. P. 
If there are tu tenants the demandant may ſue an eftrepement againſ/t one of them; 


and atter judgment a writ of eſtrepement lies againſt the tenant and a ſtranger by the 
emumen law. A Inſt, 343, —_-F, N, B. (FP) 8. * 
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+ This 
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Eſtrepement. 


+ This is to be underocd of a judicial writ of eftrepement granted out of C. B. &c, when th 
principal writ is veturn'd; for before that it is not depending there; but the demand int ma, have 
an original writ of eſtrepement together with the principal writ out of Chancery. 21: 329. 

In a ſormedon of a manor if a tenancy eſcheats after a writ of eſtrepe nent ſued out, this writ {hall 
extend to it, becaule it comes in lieu of the ſervices, and yet that land was not demanded. 2 Init. 32g. 


2 Inft. 323. 


S. P. and 
ones S. C. 


2. Eſtrepement was ſued for waſſe dene meſne between the jude— 
ment in writ of waſte and the execution, and the writ awarde 
good; per Cur. Br. Eſtrepement, pl. 12. cites 4 E. 3. 32. 

3. Aſſje the plaintiff recovered and came and aid, that the de— 
fendant had cut trees meſue between the verdift and judgment, and 
prayed writ of eſtrepement; per Shard, of all damages which the 
defendant has done between the verdi and judzment you thall 
have writ to the ſheriff to inquire, and upon this returned,” you 
ſhall recover your damages, and this is bett for you; for in writ 
of eſtrepement the defendant ſhall have anſwer, and fo ſhall he 
not have here, wherefore ſue ſuch writ if you will. Br. Eſtrepe- 
ment, pl. 7. cites 21 E. 3. 3. 

4. Scire facias upon a fine, the plaintiff prayed writ of e/frepe- 
ment againit the defendant and had it by award in Banco; and 
yet per Wangf. he ſhall not have it but upon original, and nt af- 
ter judgment, nor upon writ judicial; for by him if a man brings 
a ſormedon and recovers, and the tenant does waſte meſne be- 
tween judgment and execution, yet eſtrepement does not lie, 
and yet it was granted in this ſcire facias by award ; quod nota, 
Br. Eſtrepement, pl. 6. cites 33 H. 6. 6. . 

5. Scire facias to have execution of certain land; the plaintifi 
pray'd writ of eſtrepement to the defendant, that he ſhould not 
make waſte &c. and per Brian and Vaviſor, writ of eſtrepement 
lies as well in ſcire facias as upon original; for it lies un, cvery 
actian andexecution where the plaintiff or thedemandant cannot recader 
damages, and ſcire facias to anſwer to the waſte was dented, be- 
cauſe he had it net before writ of eſirepement awarded ; but it the 
tenant dozs waſte after writ of eftrepement awarded, there he 
ſhail have ſci. fa. for it does not lie ubon ſurmiſe only, but uf in 
matter of record and ſurmiſe it lies Well. Br. Eſtrepement, pl. 8. 
n. 

b. Error in B. R. upon a recovery in aſſiſe, and he again/? whim 
the execution was came and prayed writ of eſtrepement agaii/t hin 
who recovered ; and per Fineux Ch. J. the writ does not lie; toi 
now damages are given in writ of error by ſtatute, and wore a 
man myy recover damages there lies no eftrepement. Br. Eſtrepe- 
ment, pl. g. cites 14 H. 7. 10. 

7. And per Cotler in writ of waſte, the tenant i fe pending 
the writ, he ſhall not have eſtrepement before the waſle atſigned 
but after the waſte aſſigned, he ſhall have writ of eſtrepement 
quzre, for Keble denied it. Ibid. 

8. Aud in alſiſe, which found for the plaintiff, and matter u 
pleaded in arreſt of judgment, or if a releaſe be pleaded after ver- 
dict, or if the juſtices tale adviſement, there eſtrepement lies, per 
Read J. becaute the damages cannot be given, but becauſe it 1 
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Eſtrepement. 


made before judgment, and for fear of waſte after he ſhall have 
writ of eſttepement; per Rede. Ibid, 

9. Original of formedon was ſhewn in C. B. returnadle the next 
trrm, and the demandant ſurmiſod wajle and deſtruction, and prayed 
ejtrepement ; per Englefield, the ſtatute of Glouceſter cap. 13. is, 
that if a man does waſte or deſtru-tion, pending the plea, that 
the party ſhall have eſtrepement, and tne plea is not pending till 
the writ be return'd. Br. Eſtrepement, pl. 1. cites 18 H. 8. 5. 
10. [here action is brought, as formedoa &c. in which a man 
frail not recover damages, there he ſhall have writ of eſtrepement. 
Br. Eſtrepement, pl. 10. cites F. N. B. 60, 61. 

11. A writ of eftrepement was granted 2 a writ of dower 


nude th habet, becaule at firſt it is uncertain whether the de- 


mandant will recover damages or not in this writ. 
pl. 55. Paſch. 3 E. 6. Anon. 3 

12. In every præcipe where the demandant is to defeat the poſ- 
Hen of the tenant, there for doubt that his advertary will do 
waſte, he may have writ of eſtrepement to prohibit him to do 
waſte, Mo. 69. pl. 186. I rin. 6 Eliz. Anon. 

13. A writ of eſtrepement was brought againſt huſband and 
wife, after judgment in a quid juris clamat, au, before execution ; 
and it was granted. Dyer 325. b. pl. 39. Trin. 15 Eliz. 
Cateſby v. Baudes, and ibid. cites S. P. Micn 30 H. 8. Bowldes 
v. Newport. | | 


Bendl. 33. 


before judgment, 


14. Pending a writ of partition between coparcenors, the tenant 
cemmitted wajtez the Court would not grant a writ of eſtrepe— 
ment, becaule in this caſe there was equal intereſt between the 
parties and the writ will not lie but only where the intereſt of the 
pms is to be diſproved. Gouldſv. 50. pl. 12. Paſch. 29 Eliz. 

non. | 


tenants are in poſſeſſion of the ſaid lande, and either of them may take trees there. 


partition a writ of eſttepement was denied, becaulc in ſuch writ no land is demanded. 
Idid. 122. Pi. 147. Baker's Caſe, S. C. in 


pi. 150, Mich. 26 Eliz. C. B. Barker's Cate. 
totidem verbis. 2 Inſt. 329. S. P. 

15. Entry ſur diſſeiſin of a diſſeiſin made to himſelf. The 
plaintiff pray'd a writ of eſtrepement, and it was doubted if he 
thoutd have it, becauſe he is in this action to recover all his 
damages ; but afterwards the writ was granted; for otherwiſe 
the plaintiff might have his houſes and woods defaced and de- 
ſtroyed, and turn'd to his remedy to recover in damages againtt 
one who perhaps is not worth ſo much. Cro. E. 484. pl. 21. 
Irin. 38 Eliz. C. B. Wright v. Penry. | 

Ib. Error was brought toreverſe a common recovery in Lancaſler in 
a Writ of entry, and whilſt that writ was depending, an e/trepement 
was awardea to the tertenants, and an attachment thereupon z 
and adjudged that it was well granted. Cro. E. 774. pl. 4. 
Mich. 42 & 43 Eliz. B. R. Holland v. Dauntly. 
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It may he 
directed to 
the party. 
and the ſhe- 
rift betore 
Judgment, 
Ney I 23, 
Ray . Caſe. 


Wo 


Eſtrepement. 


17. This writ lies in a of waſte as well at any time befere 
judgment as after judgment, and before execution; for he cannot 
recover damages tor more than is contain'd in the count, and h 
cannot aflien : any waſte done after the writ purchas'd ; reſolved, 


5 Rep. 115. b. Trin. 43 Eliz. C. B. Foliamb' Y Caſe. 


18. There damages are to be recovered, but not pendente placits, 
there without queſtion eſtrepement doth lie. 2 Inſt. 328 


19. Error was brought to reverſe a common recovery had againſt 


an infant, and upon that ſci. fac. ad audiendum errores eſtrepe- 
ment was pray'd, and per Curiam allow'd ; becauſe it lies in tie 
original writ ; ſce likewiſe in a writ of entry in the poſt. Noy 
134. Trin. 7 Jac. B. R. Louch's Caſe. 

20. Ina partitione facienda, by tenant in common againſt the 
other an eitrepement was granted for all that the plaintiff had 


 cenfe/i to be held inc ammon, and, not of more, for by ſuch means, a man 


may be inhibited to cut his own bows, according to his occa- 
ſions. But Bendlowes, cap. 5. fo. 4. ſeemed, chat an eſtrepe- 
ment does not lie between tenants in common. But in M. 
6 Jac. it was ruled that the eſtrepement ſhall be granted, althuuz2 
that Cook Ch. J. held with Benlowes. But note, "that in 5 
Jac. Lady Lucy v. Oxenbridge, an eſtrepement was granted in 
a partitione faciend', becauſe it is a real action, and no damages to 
be recovered. And Brownlowe ſhewed many predecents con- 
trary to Benſowes. Noy 143. Baily v. Knighton. b 

21. A writ of eſtrepement was granted i in waſte _ that 
for waſte done, pending the writ, the plaintiff cannot recove 
damages; per tot Cur. Godb, 164. pl. 229. Paſch. 8 * 
LC: B. Ro 

22. In an action of walk for digoins earth to make brick eſtrepe- 
ment was awarded, and on affidavit that the writ of eltrep: - 
ment was. delivered to the ſheriff, and that he gave notice cf 
that to the party, and he notwithſtanding continues to do waſte, 
attachment was awarded, 2 Brownl, 168. Paſch. 10 Jac, C. B. 
Anon. 

23. Affidavit that waſte was committed after an eſtrepement, 
yet no attuchment was granted, but had it appeared by pleading, 
or upon the return of the ſherift, it had been otherwiſe. Wind. 
15. Palch. 19, Jac. Sir George Tipping's Caſe. 

24. In a writ e partition after ſummons an eſtrepement Was 
27 ranted generally againlt the e parties, and their ſervants, for in 
e gy neo dama: 3658 are to be recovered. Het. 32. Mich. 

. C. B. Anon. | 

"a it ſcems that eſtrepement lies not a a writ of error of 1 
judgment in partition, Sid. 369. pl. 7. Trin. 20 Car. 2. B. R. 
Danby v. Falmes. 
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Eſtrepement. 


(C) Granted. Out of what Court; and to whom. 


i. MUAERE, if Juſtices of aſſiſe may award an eſtrepement, 
2 and ſee the regiſter, and Na, Br. tacreot according to 
the regiſter, fo. 77. Br. Eſtrepement, pl. 7. cites 21 E. 3. 3. 

2. Note, that a man ſhall have writ of eſtrep P out of the 
Chancery, or out of the Court where the plea ponds, and may have 
it to the Her iff, or ta the party, or to bath, and it was . upon 
a ſcire facias upon a recovery in formeaon, Br. Eitrepement, 2. 


cites 2 H. 6. 13. N 


(D) Granted. Againſt whom. 
1. OU RE if writ of eſtrepement liss again/? tenant by the 
* warranty, or the pratee in aid, and if it lies againſt the 
alienee who purchaſes pending the writ, Br. LEP nent, pl. 5. 
cites 28 H. 6. 8. | 
3. But if a flranger makes Sri pending the writ, by 
commandment f the tenant, the tenant ſhall be charged, Ibid. 
3. If a /tranger of his own wrong, without oi. privity of the 
tenant, dith eftrepement or waſte aſter the writ fuel Tut, the te- 
nant ſhall not be puniſhed for this waſte. 2 Inſt. 328. 


(FE) Writ, Pleadings, Proceedings and Judgment. 


1. TOINTENANCY at the original is a good plea; other- 

vwiſe to ſay that he v was jointenant at the time of the judg- 
ment given. F. N. B. marg. in the Englith edition, cites 5 E. 2. 
Eſtrepement. 11. 

2. Eſtrepement was fued 5. nding a writ of waſte, and affizned 
the e/lrepement in trees cut, and the defendant ſaid that he had not 
done any waſte after the writ delivered jo him; and a good plea, 
per Cur. Br. Ettrepement, pl. 13. cites 12 R. 2. 


cover damages before judgment is given inthe principal. 2 Inſt, 328. cites 12 R. 


3. Note that writ of eſtrepement may vary from the fir/f re- 
cord or addition of the name or vill &c. and yet good, becauſe 7t 75 
original and not judicial proceſs ; quod nota. Br. Eftrepemenr, pl. 
3. cites 3 H. 6. 16. 


4. By which the dcferdant came and {aid that he was within 


ave at the time &c. and that his guar hom id the waſte, abſque Hoc 
that he did the waſte, and a good 2, per Cur; quod nota. a! 
yet contra in writ of v alte; for Hs he 1s charged of his own 


act, whoſoever did the waſte, but * he is charged b * act f 


Ibid. 


the law only, 
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5. Præcite quod reddat brought again/? one who had made 4 
beaje for yours without impeachment of waſte before the writ brought, 
and the d. fendant brought er epement, and delivered it to the tenant, 
and the life re di id waſte, pending the writ; the dem andant ſhall net 
reccver damarcs b the eſtrepement against the tenant ; > for he did 
not do the v alte, and the leaſe was lawful at the time of making 
of it. Br. Eftrepement, pl. 4. cites 3 H. 6. 17. 

Bendl. 216. 6, Eſtrepement &c. in ck the plaintiff counted that he had 
I =" brought a formeaon in deſcender againſt the defendant &c. and had 
EC and purc hal. 4a torit ef eftrepemen t, which he deliver'd to the defendant, 
pleadings who vo. 201t11/? andi afterwards had committed waſte contrary to 


and 'udg- . : 
Went. the the probibition, 32 and in contempt thereof; the defendant pleaded, 


plairriff ac- quod nullum fecit vaſtum, contrary to the prohibition, but it 


corgingly. was found by verdict quod fecit, and thereupon the plaintiff re- 
cover'd damages and coſts. Mo. 100, pl. 245. Paſch. 15 Eliz. 
Playſtow v. Bachelor. 2 

The demandant in a Writ 5 of intruſion pray an eſtrepeme ut 
r the writ, and had it, and declared upon it that the tenant 
after the prob ibition ſecit vaſiums eftrepementum in projternends Sc. 
to which the tenant pleaded not guilty ; but the Court did not al- 
low the plea, becauſe there is no ilfue; ; but he ought to plead 
quod non fecit vaſtum &c. after the prohibition. 4 Le. 79. pl. 
167. Mich. 29 Eliz. C. B. Hoo v. Hoo. 

8. A writ of intruſion was brought in the Per againſt the heir 
of the intruder ; and becaule it was brought in the Per, the Court 
on conſidering the ſtat. Glouc. cap. 1. in the end of it granted 
the writ of eſtrepement; but had the writ not been in the Per, 
they doubted whether it would lie or not. Godd. 112. pl. 134. 
Mich. 28 & 29 Eliz. C. B. Anon. 

[ 502 ] 9. The flatute of Glouceſter, cap. 13. is fo confirued that by a 
9c 15h the party ſhall recover damages for waſte done (pendente 
placito) after the writ deliver'd, and therefore it is good policy to 
purchaſe the writ of eſtrepement together with the writ. 2 Inſt, 

29- 

; 10. The writ itſelf founded upon this ſlatute is but a prohibition, 

and upon the attachments the parties do plead. 2 Inſt. 329. 

11. Upin a writ of e/trepement at the common law, viz. after 
judgment the Plaintiff fhall recover damages fer the waſte done befores 
without any prehic:tion formerly delivered. 2 Int. 329. 

12. Upon a writ cf eftrepement grounded upon this ſtatute of 
Glouceſter cap. 13. the /heriff may r«/i/t them that do «ffer to do 
waſte, and if otherwiſe he cannot do it, he may lawfully impriſon 
them, or make a warrant to others to do it, and if neceſſity re- 
quires it, may take the poſſe comitatus : ſo odious in law is 
waſte and deſtruction. 2 Inſt, 329. 

13. Oath was made that the jervants of tenant in dower had 
done waſte after the writ of eſtrepement made known to them, but the 
Court ale not commit them, becauſe it was not dirctted im- 


mediately ta her and her ſervants, for then it had been a ng” 


Caſe of Evans v. Aſcough. 


Eveſque, 502 
of the Court. Hob. 85. pl. 113. Trin. 12 Jac. Cumberland 


(Earl) v. the Counteſs Dowager. 


For more of Estrepement in general, ſee Tit. Waſte, and 
| F. N. B. 60. (U) to 62. (R) 


Eveſque. 


What. [/I ho is.] 


[ 1. FF a man be elected, and the temporalities granted to him yet 
he is not biſhop before conſecration. 41 E. 3. 6. 46 E. 3. Fol. 880. 
32, Quære. For he may reſuſe to be biſhop after election and be- 


> R 2 5 9 Br. Preſent- 
fore conſecration, but not after. 41 E. 3. 5. b. 3 


Egliſſe, pl. 3. cites S. C.— Fitzh. Quare Impedit, pl. 129. cites S. C. 


2. A biſhop elected before con/-cration is not biſhop. 11 H. 4. Acommilii- 


NR on ſhall not 
38. b. ilue to the 
biſhop by the name of biſhop before conſecration, but only by the name of elect. Br. Quare Im- 


pedit, pl. 74. cites 21 E. 3. 39. 40. 
I. A man may be biſhop, abbot or prior without inſtallation. 


Br. Quare Impedit, pl. 83. cites 22 U. 6. 25. 


II. Suffragan bi/hzps are properly vicegerents of biſhops, in- 
ſtituted to aid and afhtt in the ſpiritual office, and is ſo called a 
ſuffragiis. 2 Init. 79, 

III. Every biſhop many hundreds of years after Chriſt was 
univerſal incumbent of his diaceſe, receiv'd all the profits which were 
but offerings of devotion, out of which he paid the ſalaries of ſuch as 


officiated under him, as dencons and curates in places appointed. L 


Vaugh. 22. Paſch. 19 Car. 2. C. B. cites Seld. Hiſt. of Tithes 
c. 6. par. 3. fol. 80. b. c. 9. par. 2. fol. 253 
IV. Biſhop was a temporal judge, and ſat with the ſheriff in his 
turne, till ouſted by act of parliament; per Coventry; Arg. 
Palm. 34 5. Hill. 20 Jac. L „ 
V. A biſhop may conſiſt of ſpiritualties only, as if one be conſe- 
crated biſhop of a place where he has nothing, yet he 1s biſhop, 
and may confer orders, and diverſe great abbots had ſuch bithop- 


ricks propter dignitatem. See Lat. 246, 247. Mich, 3 Car. in 
Oo 3 VI. Origi- 
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' («hich was a paſtoral [ta 


Eveſque. 


VT. Originally the biſhop was incumbent of the whole dioceſe, 
an! ſerved the cure by others; per Eyre J. 2 Salk. 540. pl. 2 
Mich. 7W. 3. B. R. The King v. Birch. 

VII. ee when a biſhop was to be tran ſlated there was 
no clection | or the rule of the canon law was electus non pot-it 
eligi ; and becauſe it was pretended he was married to the firſt 
church, which marriage could not be diſiolved but by the Pope, 
therewpon petition was made to the Pope, and upon the Pope 5 


conſent the party was tranſiated; this was ſaid to be by peftulation, 


Vide Wider. 48. b. Sed per Cur. this was an uſurpation, and 

againſt law, and reſtrained by 16 R. 2. and 9 H. 4. cap. S. and 

tranſlations are ever by election, and not by poſtulation. 1 Salk, 

137: Paſc. 11 W. 3. B. R. in Caſe of the Biſhop of St. David's 
. Lucy. 


Who may cleft. 


[3. The patronage of all biſhoprick cs is in the King though he 


has given a conge toghe chapters to elect them. 17 E. +40. b.]- 


(4. In ancient time the King gave the biſhopricks. 
40. b.] 

[5- And after the King gave à conge to the chapter to uf 
thent 17 E. 3. 40. b.]? 

[6. 1 E. 3. Rot. Claufo "RY 11. in dorſo there is ſuch 
proteſtation made by the King, Cum eccleſia cathedralis viduatur 


1 


de jure deteat ©5 fuleat de conjuetudine providert per electionem 


canonicam ab. Juſim 29/1 potiffi mum celebrandam collegiis capitulis & 
perſonis ad quot jus prrtinet petita tamen privs ab 222 rege An- 
gliæ juper hoc licentia & obtenta ; et demum celebrata electione, per— 
ana eleeta erdem reg habeat pr eſentari, ut idem rex contra pe rſonam 
igſam polſit proponere fi quid rationabile habeat contra eum. And 
the proteſtation is further, that if the Pope makes proviſion with- 
out ſuch canonical election, the King ſhall not be bound to give 
to him his temporalties, yet there of grace for the time preſent 
he gives the temporalties to the abbot elect of Canterbury. Vide 
the like 11 E. 1. Rot. Finium M. 5. for the abbot of St. Au- 
dee this there at large.) 

Antiſtitum Roffenſium ſubrogandorum Jus erat olim penes 
archiapiſcopes Cantuarienſes, Landavenſis item eccleſiæ patronus 
olim erat comes Gloceſlrig, Sodorenſis etiam epiſcopii in Mannia 
patronus habetur hodie Perbienſſi comes utpote, jure avito, inſulæ 
dominus. Notæ Seldeni ad Eadmerum 144. 

8. All the archbiſhops and biſhops of England have been 


founded ty the Kings of England, and 40 hold of the King by ba- 


rony, and have been called by writ to the court of parliament, 
and are lords of parliament. Co. Litt. 97. a. 

9. All the biſhopricks in England were at firſt of the King's 

foundation, and dorative per traditionem baculi, viz. the creſer 

#) ct annuli, viz. a ring, whereby he was 

married 
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cri to the chareh. And King H. 1. being requeſted by the Tar John 


' biſhop of Rome to make them elective, refuſed ; but King John 


by his char. 


ter acknowe 


by his charter, bearing date 15th June, 17th year of his reign, ledeing the 


granted that the biſhopricks ſhould be eligible. Co. Litt. 344. a. © 


right of . 


1 and 


the crown in former times; yet granted de communi conſenſu baronum that they ſhould be eligible ; 
and afterwards the manner and order, as well ot election of archbiſhops and biſhops, as of the contir= 
mation of the election, land conſecration, is enacted and expreſſed in the ſtat. 25 H. 5. but by 31 H. 8. 
and 1 E. 6. they were made donative by the King's letters n ; but thoſe ſtatutes are repealed, , 


and the 25H. 8. remains yet in full force and effect. 


(B) What Perſon may elect a Biſhop, and who 


may be elected. 
Who may clect. 


"I. TX time of Ring John after the death of Hubert archbiſhop Utcunque 


of Canterbury the covent elected another without afſent and 
licence of the King before obtained to elect, as they before had done, 
but amended this in another election. Speed. 493.) 


canonibus 

priſcis adeo 
cautum fue- 
rit ne prin- 


cipes epiſ- 

copos aut inſtituerent, aut deſignarent, aut de ſignatos, ſeu electos in dignitatis poſſeſſionem mitterent, 
in utraque tamen impecio tum occidentis, tum orientis antiſtites facri a regibus initituti occurruut 
frequentiſſimi. Sclden's Notes on Eadmer. 144. 


[2. The election of the biſhop by dean and chapter commenced by 
, but the grant was to elect after licence obtained, 


as appears by the ſtatute of 25 Z. 3. Statute of Proviſs vs Raftal 


grant of the Ring 


325. d.] 


[ 3. And King John was the faßt that granted it by his n 
ated 15 2 anno 16. as appears by Matthew Paris's great 


biftory 253. Da. 1. Dean and Chapter of Fernes's Caſe 40. and 


Przmunire 90. ] 


[4. The Pope may elect _ 41 E. 3. 5. b. admitted Fitzh. 


40 K. 3. 32-4 


129. cites S. C. r. Preſentation al Egliſe, pl. 3. 


Quare Im- 


pedit, pl. 


cites S. C. 


[5. If a bithop be elected, he ought to be confirmed by the Pape. .= 
41 E. 3. 5. b. (Quære by whom this election ls. F 
6. The chapter is to elect the biſhop, 
7. Hill. 8 E. 3. B. R. Rot. 23. The archbiſhop „ 
monitus per breve de venire facias ad reſpondendum domino regi 
for conſecration of the biſhop of Durham elect biſhop without the afe- 
ſent of the King, and defendant ſays that he is a peer of the realm, 
and ought not to be compelled to anſwer by attachment and 
diſtreſſes, therefore &c. Jo which it is anſwered, that contemptus 
excellus & tranſgreſſiones prædicti tangunt uſurpationem juris 
regit contra coronam per quod pradietum breve de venire fa- 
clas fuit inventum per concilium regis quia in novo caſu no- 
vum remedium eſt apponendum dies datus eſt ad audiendum 


judicium.J 


O 04 


11 H. 4. 38. b] 


[8. King 


ol. 881. 
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Canterbury, tet the ſee without the archbiſhop for four years, and 
diverſe other eccleſiaſtical promotions then vacant he aſſumed 
into his hands putting to ſale the free rights of the church. 
Speed. 428. b.] 


ee (E) CY. But King H. 1. made a law againſt reſervations of the ec- 
3. cleſiaflical paſſeſſiuns upon vacancies. Speed. 435. | 


(C) Biſhop. 
How he may be elected. 


Fiteh. £7 AFIER the death of a biſhop the Pope reſerved to him e 


Quare Ime 


pedit, pl, | benefice «f. the b:ſpoprick, and gave it to another, this is an 
1:9 cites election. 41 E. 3. 5. admitted. 


5. C. | | 

[2. Licence to chuſe a biſhop, Rot, Romz. 15 E. 2. M. 7.7] 

3. 25 H. 8. cap. 20. . 4 On avoidance the King fhall grant his 
licence under the Great Sea, t9 ele? anew hiho with a letter mim, 
containing the name of the perjon they ſhall chuje, and in caſe of acluy 
12 dayes ihe King may nominate aid preſent by leiters patents. 

And on retulal to confirm, inve/t and confecrate, within 20 days, 
the dean and chatter, and every archb:ſhip and b:fhif, and all others 
fo ending, their aiders and abetters fhall incur a præmunire. 

4. The King may give power to another to give his aſſent to go 
unto the election, and to certtſy the ſame election unto him again, 
and thereupon to take the ſcalty of the abbot, prior or biſhop, 
and to certify the King thereof in the Chancery. F. N. B. 


170. (B 
Cange d 'eſ- 7 ( 
Jire is but a 5 5 ; . , 
formor of the King, Palm. 22. Paſch. 17 Jac, Bale biſhop of Ollery's 
ceremony, (Cafe, 
which the ; 

Kings of this realm have agreed to obſerve, and if they will not obſerve this courſe it is well enough. 
Cro. J. 563, 554- pl. 15. Mich. 27 Jac, B. R. in the fame Caſe by the name of Kc ven Obrian & 
al. v. Kaivan, | x 

Until -* 6. After the counſel of Lateran, biſhops were elected by 
33 conge a'eflire 10 E. 3. but before were donative by the King, and 
Rufus, and by donation was his prerogative to preſent; Arg. Palm. 345. 
ſountilthe Hill, 20 Jac. B. R. 


time of 
King John, Noy. 95. in Caſe of Evans v. Aſcough cites Eadmer. | 


7. When a biſhoprick is void, the courſe is firſt to have a 


conge d'eflire. 2dly, letters miſſiue whom they ſhall chuſe ; per 
Whitlock J. (but per Jones theſe never are recorded.) Lat, 
245. Mich. 3 Car. in Caſe Evans v. Aſcough. 


8. The manner of making a biſhop, as well in caſe of tranſ- 


lation as new creation is thus; when à biſhop dies, the dean and 
| | chapter 


bee (E) [S. King Villiam Rufus, after the death of the archbiſhop of 
5. 


5. Eiſhop was conſecrated with:ut cong” d'eflire by direction. 
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ehaßter certify the King in Chancery and pray his licence to elef?, 
upon this the King gives his conge d'eflire, upon which they elect, 
and then certify the King, archvi/nop and party, and then the King 
Ly his letters patents gives his royal aſſent, and commands the arch- 
biſhop to confirm and conſecrate him, whereupon the archbiſhop 
amines the election and the party, and then confirms the elec- 
tion, and conſecration himſelf. This is the manner of pro- 
ceeding in creations, and it holds likewiſe in caſe of tranſlation, 
{ave only that he is not conſecrated ; for a conſecration is like an 
ordination, character indelibilis, and ſuffices for ever. 1 Salk. 


126. Paſch. 11 W. 3. B. R. in Caſe of the Biſhop of St. David's 
v. Lucy. | 


(C. 2) Of the Election, Confirmation, and Con- 
ſecration, and the Effect of either. 


I. A Biſhop elected may certify excommunication before he 1s con- 

ſecrated ; for after his election by congee of the Kin 
the power of the guardian of the ſpiritualties ceaſes, and ſo for 
neceſſity he ought to certify it. 8 Rep. 69. a. Mich. 6 Jac, in 


| 2 nota in Trollop's Caſe cites F. N. B. 62. (N). 


| held that this is to be underſtood of a biſhop confirmed; for before confirmation he. 
dat the Chief Juitice e contra, becauſe it is a minitterial act. 


2. There are three principal acts required to the making of a 


| biſhop, viz. election, confirmation and conſecration ; by election 
| he is eprſcopus n-minis non ordints neque juriſdiftwnis ; but by con- 
| firmation he obtains potr/tatem juriſdictionts, as to excommunicate 


and to certify excommunication after election and confirmation, 


then he has poteſtatem ordinationzs, as to conſecrate elects, con- 
| fer orders &c, but the poteſtas juriſdictionis is not univerſal 
(as the poteſtas ordinationis is) but ty'd to the place and con- 
| fin'd to his ſee, as to take oath, to excommunicate, to correct, 
to puniſh offences, and this power he takes by the confirmation, 
| per Whitlock J. And agreed by all the J. that by election only 
till confirmation the elect has nothing in him, neither in caſe of 
| tranſlation nor creation, and that the name is not changed in 


aſe of creation until conſecration, and not by confirmation is 


| cited 4 H. 4. 2. 9 H. 5. 13. 20 E. 3. Brief. 50. and 38 E. 3. 
ö 3! See Lat. 245, 246. Mich. 3 Car. in Caſe of Evans v. Aſ- 
| chough, | 


3. A biſhop elect may ſit in parliament as a lord thereof, 4 


| Inſt. 47. cap. 1. 


4. When a biſhop is tranſlated, the old ſee is not void by the 


election, till that election is confirmed ; for though he be elected, 
| the King may not now conſent, nor the archbiſhop confirm ; 
| and it is not reaſonable they ſhould loſe their old preſentment 
| till they gain the new. 1 Salk. 136, 137. Paſch. 11 W. 3. B. R 
in Caſe of Biſhop of St. David's v. Lucy. cites 1 Jo 102. 


5. As 
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5. As there are four things required to complete a parſon, viz, 
preſentation, admiſſion, inſtitution and induction; fo there are 
four things analogically requiſite in making of a biſhop ; ; election, 
which retembles preſentation ; confirmation, which reſembles 
admiſſion; conſecration, which reſembles inftitution ; and inſt]. 


Jation or inthronization, as in the caſe of an archbiſhop, which 


refembles induction ; per Doderidge, cites Widrington 69. ». 
1 Salk. 137. Paſch. 11 W. 3. B. R. in Caſe of Biſhop of St. 
David's v. Lucy. 


L507 (D) Biſhop. Conſecration. Creation of hin, 


Who may do it. 
| And How. | 
Cr. THE Poe may do it. 46 E. 3. 32. 


[ 2. King H. 1. baniſh'd Thurſton eckbitbes of York 
for five years for receiving conſecration of the Pope, but at laſt 


received [him] for the pleaſure of the Pope, and his agreement 


to 8 the — of the realm. Speed. 443. b. 458. b.] 
58 6E. 1. 

15 * 'd by the 80 El. 1. and 14 Car. 2. 4. 
4. Upon election made three inſtruments are diſpatched, iſt. 


to the farty elect, 2dly, to the archbiſhop, 3dly, to the King to 
certify this, and then is an act of aſſent to the election, because 


it cannot be without his aſſent. 4thly, Then the King writes 7: 
the archbiſpap to conſecrate and inſtall him elect; Sthly, then 
the archbiſhop ſends a citation to all that will oppoſe this conſe- 
cration, and prefixes a certain day, and at the day if none come 
they are all pronounc'd contumacious, and the biſhop confirm'd, 
and then he 1s conſecrated ; then the biſhop ſucs to do his fra 

to the King, which being done the King writes to his cſcheator, 
— deliver to him the temporaitießn. Per Whitlock J. Palm, 
472. 3 Car. In caſe of Evans v. Aſcuiſhe. 


(D. 2) Tranſlation. 


1. JN caſe of tranſlation five things are done, 1ſt, intimati 
by the chapter of the death of their biſhop, and pray conge 

deflire ; 2dly, conge d'eflire to them; 3dly, a certificate of . 

election ; 4thly, the aſſent of the biſhop and King; 5thly, u, 

to the biſhop to confirm and inſtall him. Per Calthorp. * 

238. Mich. 3 Car. in Caſe of Evans v. Aſcough. 

2. A biſhop in caſe of tranſlation may refuſe the ſecond biſhop- 
rick; per three Juſtices. Lat. 247. Mich. 3 Car, in Caſe « 
Evans v. - Aſcough. | 
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(E) Temporalties. 


What Intereſt the Biſhop has in the Temporalties 
before Grant, | 


1. IF a biſhop be elected and confirmed, yet the franktenement When a 


of tie temporalties is not in him before reſtoration made _— 
to him by the King, 38 E. 3. 30. b. ; may not 


de jure | 
before his conſecration claim the temporalties of his biſhoprick, although ex gratia the King by 
his letters patents may grant them unto him after his. confirmation, and before his [ 08 ] 
conſecration, and the grant then mage is good; but after he is conſecrated, inveſted, 5 
2nd inſtalled, he may ſue for his temporalics out of the King's bands by a writ de re/titutione lem- 
gora/ium, directed to the eſcheator, cites F. N. B. 169. Yet upon ſuch writ the temporalties are 
not de jure to be delivered until the metropolitan hath certified the time of his conſecration, al- 
though that the freehold of the temporalties be in him by the conſecration, cites 38 E. 3. God- 
bolt. Parſon's Law, cap. 1. Quæte, if ſuch certificate be neceſſary upon a tranſlation, Watſ. 
Clergyman's Law, 8vo, 764. | ; 


2. But the franktenement is in the King. 38 E. 3. 30. b.] E 


and cites S. C. 
3. If a biſhop is attaint of treaſon the liberties and temporal- 
ties of the biſhoprick are forfeited to the King, but that is only 
for the natural life of the biſhop, D. 108. a. in pl. 28. Mich. 
1 P. & M. has a nota that this is clear. 
4. The cuſtody of the temporalties of every archbiſhop and 
biſhop within the realm after the ſame hecame void belonged to 


the King during the vacation by his prerogative, and came to 


the King as founder, and belongs to him in fo high a preroga- 
tive incident to his crown as no ſubject can claim the tempo- 
ralties of an archbiſhop or biſhop by grant or preſcription. 
2 Inſt. 15, cap. 5. | | 

5. Nanulph an eccleſiaſtical perſon, and King William Rufus 
his chaplain, a man ſubacto ingenio, & profunda nequitia, was a 
factor for the King in making merchandize of church livings, inaſ- 
much as when any archbiſhoprick, biſhoprick, or monaſtry be- 
came void, firſt he perſwaded the King to keep them void a long 
time, and converted the profits thereef, ſometimes by letting, and 
Jomettmes by ſale of the ſame, whereby the temporalties were ex- 
ceedingly waſted and deſtroyed. Secondly, after à long time nb 
man was preferred ta them per tradittnem annuli & baculi, by 
livery of ſeiſin, freely, as the old faſhion was, but by bargain and 
fale from the King to him that would give maſt, by means whereof 
tie church was ſtuffed with unworthy and inſufficient men, and 
many men of lively wits and towardlineſs in learning, deſpairing 
of preferment, turned their ſtudies to other profeſſions. This 
Ranulph for ſerving the Kings's turns was advanced, firſt to be 
tre King's chancellor, and after to be biſhop of Dureſme, who 
af er his advancement to ſo high dignities, made them ſervants a 
to his ſacrilegious and ſimoniacal deſigns. King Henry the fir/t 
ſe ing this miſchief, and foreſecing the great inconvenience that 
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would follow thereupon, was contented for his own time to bind 
his own hands, to the end the church now naked and bare might 
receive ſome comfort, and have means to provide things necetlary 
for their profeſſhon and calling. He thereupon at his coronaticn 
made a charter to this ect; Quia regnum eppreſſum erat ini 
exactionibus, ega in reſpectu Dei & amore quem erga vas omnes habet, 
ſandtum Dei eccleſiam tmprinus liberam fac“ ita quod nec vendam, nec 


- 
* 


ad firmam ponam, nec mortus archiepiſcope, ſive epiſcopo vel abiat, 


aliquid accipiam de dominia ecclefie vei rommibus ejus, aonec ſucceſſor 
tam ingrediatur, & omnes maias conſuetudines, quibus regiium 
Angle epprimebatur, inde aufero. He committed the ſaid Kanulph 


then bithop of Durham to priſon for his intolerable miideeds and 


injuries to the church, where. he lived without love, and died 


without pity, ſaving of thoſe that thought it pity he lived fo long. 
2 Inſt. 15. cap. 5. | 


(F) Grant of the Temporalties. 


ee [ I. LL the bi/h2ps of Wales are of the patronage of the King 
of England, and he is to grant the temporalties to them; 
wdy, pl. 2. for before the Conqueſt the principality of Wales was held at 
ces 8. C. the King of England, and by the rebellion and forfeiture of the 


Litt. 5 a. Prince, the principality came to the King of England, by which 
S. P. the biſhopricks were annex'd to the crown. 10 {1 6. 6.7 
| [2. 11 E. 1. Rot. Clauſo M. 8. Reflitutio temperalium priori de 
V. per regem qui habet Fc. ratione cuſicaie hereais Sc. patrori 
dicii Sc. ] 
At what Time. 
2 [3- The King may grant the temporalties after election, and 


ſentment 


2 Egliſes, before conſecration. 41 E. 3. 8. b. admitted. ] 
pt. 3. cites S. C. Fitah. Quare Impedit, pl. 129. cites S. C. 


III. The King's grants of the temporalties of a biſhop in the 


lifetime of the biſhop is good. For the law underſtands this to 
be a mere poſſibility. — 210. in pl. 44. 


How. 


[4- The King cannot grant a 1% late than a fee by reſtitu- 
tion; for if he limits no e/tate yet it is good, and the law will ſay 
it is a fee, and if he limits that he ſhall have for liſe or years this 15 
a void limitation, D. 1. 45. b. Dean and Chapter Fernes.] 
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(G) Inveſtiture. 


Li. ANSE L 77 archbiſhop of Canterbury deprev'd diverſe pre- 

lates for rereiving inveſtiture from the King H. 1. but 

after they were re/tor'd ex gratia (as he pretended) by the Pope 
upon hearing of the matter. Speed. 436. b.] 

2. The Roman ſynod made a cauon that inveſtiture appertaius 

to the Pope, but this notwithſtanding the King H. 1. uſed to give 

inveſtiture as he gave it to Ralph archbiſhip of Canterbury. Speed. 


440. b. 
(H) Inveſtiture. 
How it ought to be. 


Li. JN time of Edward the Qnfeſſor the prelates uſed to receive 

inveſtiture of the King by donation to them by the King of 
a paſtoral ſtaff and a ring, as Wolſtan did it, Matthew Paris. 
And jo it was uſed in H. 1/7's time. Speed. 436. b.] 

2. Saſfragans are inveſted by a ring only without a f{aff, be- 
cauſe they are not ſo fully biſhops as the others. Doctor Field 
148.) 

3. Before the Conqueſt, and after, till the time of Ting John, 
biſhops were inveſled by the King per baculum & annultm ; but 
Ring John granted it by charter, that there ſhall be canonical 
election with three reſtrictions, 1ſt, to demand cange of the King 
before; 2dly, his aſſent aſter ; 3dly, that he ſhall have the tem- 
poralities during vacation, and this is mentioned in the ſtatute 25 
E. 3. de proviſoribus, which is confirmed by 13 R. 2. cap. 2. 
Jo. 160. Tin; 3 Car. B. R. in Caſe of Evans v. Aſkwich. 


1510 


Co. Lit. 
344- 2. 

S. P. that 
at the firſt 
all the 
biſhapricks 
in EnglanT 
were of the 
King's 
toundationg 
and donative 


p*<rtraditionem baculi, (viz. ) the croſier which was the paſtoral ſtaff, etannuli, whereby he was marries 
tothe church. And K. H. 1. being requeſted by the biſhop of Rome to make them elective refuſed, but 
King Tohn by his charter of 5 June 17th of his reign granted that they ſhould be eligible. ——— 
Ibid. 134. a. S. P. and that K. John acknowledging the cuſtom and right ot the crown in forme 
times, yet granted de communi conlilio baronum that they ſhould be eligible, which atterwards was 
confirmed by divers acts of parliament; and atterwards the manner and order, as well of election ot 
archhithops and biſhops, as of the confirmation of the election and conſecration is enacted and ex- 
preſſed in the ſtat. 25 H. $. but by the ſtat. 31 H. 8 and 1 E. 6. they were made donative by the 
King's letters patents; but both theſe ſtatutes are repealed, and the tat. 25 II. 3. remains in {ul 


8 
20 0 


Jo. 160, 161. S. P. 


(I) Metropolitan. 


[1 7 E Pope would have Thurſtan archbiſhsþ of York in time 
= of H. 1. to be 7n/ta!”d (againſt all right and cuſtom) 
prongs profefſing any ſuliection to the ſee of Canterbury. Speed. 
44% 0. }- | 
2. Metropolitan may certify the conſecration of a biſhop, and Fn 
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ſuch day be fhall have his temporalities, Br. Quare Impedit, p., 
74. cites 21 E. 3. 30, 40. 

3. 23 H. 8. cap. 9. f. 4. The archbiſhop may cite for hereſy i; 
any dioceſe within his province upon conſent or neglect of the biſh ir 
Judge there. | 

4. S. 5. This aft ſhall not retrain the juriſdiftion of the Prero- 
gative Court for probate of teſtaments. 


Though it 5. Archbiſhop has a concurrent juriſdiction with the biſhops 
_— throughout his province, and may admit and inſtitute till the in- 
conceived ferior biſhoprick is full. Vent. 309. Paſch. 29 Car. 2. B. &. 


ar. Arg. in Caſe of Woolley v. Robinſon. 

archou p e ä 

has a concurring juriſdiction in every inferior dioceſe, yet this was not as he was archbiſhop, bot: 
as he was legatus natus to the Pope, (for the archbiſhop of York neither has it nor claims it with 
his archbiſhoprick) and then this power is ended, being abrogated with the Pope, and the late pra- 
tice, if any ſuch hath been, was an uſurpation. 2 Roll. 313. Prohibition (C. a) pl. S. cites Hob, :4, 
d. Dr. James's Caſe. 

[ 511 ] 6. 23 H. 8. . takes away the juriſdiction of the metropolitan 
only as to proceedings in that court; arg. ut ſupra. _ 

7. In caſe the inferior ordinary refufes to admit, the archbiſhop 
may do it. Ut ſup. cites Hob. 13. Hutton's Caſe, and Mo, 
879. | 
3 Salk. go. 8. The archbiſhop has without doubt provincial furi lich. 
15S y 5 over his ſuffragan biſhops, which he may exerciſe in what place if 
- as aug his province he pleaſes, for it is not material to be in the Arch:;, 
archbihop any more than in any other place. 12 Mod. 237. Mich. 19 
may like- W. 3. Biſhop of St. David's v. Lucy. 


wiſe convene : | 
the party before himſelf, and judge himſelf, and ſo may any other biſhop ; for the power of 2 cha. 


eellor or vicar general is only a delegated power in eaſe of the biſhop. 


9. If the biſhop makes a ſimoniacal contract it is a perfof:! 
offence in him, and againſt the duty of a biſhop, and punifhav' 
by the metropolitan by eccleſiaſtical cenſures. 12 Mod. 238. 
Iich. 10 W. 3. Biſhop of St. David's v. Lucy. 


(K) Power. 
What is Epiſcopal. 
Power in or out of the Dioceſe. 


I. THE ordinary and commiſſary have power to make Hj. 
and feaſting-days, and to make conſtitutions provincial t 
bind the clergy, but not to bind the temporalty, nor they cannot als? 
nor diſallow the patent of the King in their convocation. Br. Oi 
dinary, pl. 1. cites 20 H. 6. 13. 
2. Ihe biſhop has uo power of juriſdiction out of the diocel; 
but to abſolve perſons excommunicated; per Whitlock J. Lat. 174 
Mich. 3 Car. in Brown's Caſe. | 
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Excommuntication. 511 


3. Let a perſon be ever fo orthodox and able, yet he is pu- & libel in 


niſhable for his preſumption, if he preaches without licence of the = 1 


r4inary ; but the ordinary ex debito juſtitiæ ought to give ſuch li- gainſt a par- 
cence to one that is fit, but if he does refuſe, no mandamus _ 
will lie, but his remedy is to appeal; per Holt Ch. J. 12 Mod. |. 


. : preaching 
433. Mich. 12 W. 3. in Cafe of Turton v. Reignolds. without 

: | | licence; 
the ordinary in this caſe cannot proceed to punith him for ſo doing. If he preach any thing againſt 
the doctrine of the church, or marry without licence, the ordinary may proceed to puniſh him, A 
or0bition granted as to the ſuſpenſion, and the ſpiritual centures, and putting him out of poſſeſſion, 
hut not as certifying to the juſtices for preaching without licence; per Holt Ch. J. Holt's Rep. 
652, 659. pl. 5. Mich. 7 Ann. Bewick v. T'wiſden. 


For more of Eveſque in general, ſee Prerogatibe, Preten- 
tation, Prohibition, and other proper titles. 


Excommunication. L 


—— ———— H— 


(A) By whom it may be. 
[ Or rather, of whom it may be. 


UI. 2. ordained, that no biſhop ſhould excommunicate any man 

* holding of the King in chief, or any other of the officers 
ef the King, without his licence, This was one of his Clarendon 
laws. Janus Anglorum. 93. 52. Speed. 457. 

2. 25 E. 1. cap. 4. All archbifhips and biſhsps ſball pronounce This ex- 
ſentence of excommunication againſt thoſe that by ward, deed, an coun- nc: 
jel, d contrary io the {aid charters [ viz. of Magna Charta}, or that pretares 
in any point break them; and the faid curſes fhal! be twice a year could uot 
denounced; and if the prelates be remiſs in the denunciation of the H= 


ſentences, the archbiſbaps of Canterbury and York ſhall compel them warrant dy 


to the execution of their duties. authority of 


parliament, 
becauſe it concerned temporal cauſes. 2 Inſt. 527. 


3. By excommunication the writ ſhall not abate, as uten plea of S. P. and 
villeinage, profeſſion, præmunire &c. but ſhall be ſine die & tem- Pat vpon 


. ſhewing 
pore, and may be revived by re- ſummons or re-attachinent z letters of 
quod nota. Br. Excommengement, pl. 1. cites Litt. 44. abſolution 


in Court, 
the plaintiff ſhall have re- ſummons againſt the defendant, 


1 


—— 
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4. If one be excommunicated in a fereinn ces the ſame 
is void, and coram non judice ; per Cook Ch. J. Godb. 191, 
in pl. 272. Trin. 10 Jac. C. B. cites 8 H. 6. and 2 H. 4. and 
he ſaid, that the principal cauſe of making the Rat, 23 H. 8. was 
to maintain the juriſdiction of inferior dioceſſes. 


(A. 2) Notes, &c. 


1. THE judges of the common law are juages of the excom- 
| munication. The Court of B. R. has a ſuperior power; 
there is no judgment in the Spiritual Court given of excommu- 

nication, but proceſs only there awarded to denounce this; per 

Coke Ch. J. 2 Bulſt. 266. in Caſe of Pole v. Godfrey, cites 5 E. 3. 
2. If the excommunication be w:ithsrt caiſſe it is not good, and 

the cauſe mult be within the ſ̃uriſdiction of the perſon excommu- 


nicating ; per Doderidge J. Roll. R. 434. in Starling's Caſe. 


[513 ] 


See Tit. 


(A. 3) For what Cauſe, 
2 1. 5 & 6 E. 6. cap. STRIKING in a 3 or church yard is 


- notes 1 excommunication ipſo fucts. 
re, | | 


(B) In Diſability of Suits. 
By whom it may be certified. 


Br. Excom- [I. NO letters of excommunication are to be received in ay 
menge- SE + % 2 os 75 

. of actions, unleſs ander the ſeal of the ordinary. 20 H. b. 1 
cites S. C. | 

Br. Certificate de Eveſque, pl. 1. cites S. C.——Fitzh. Excommengement, pl. 11. cites S. C. 
——For if it be by his ordinary ſeal it is not good. F. N. B. 62. (N) Marg. cites 20 H. 6. 1. 


Fitth. Ex- [2, An excommunication under the bull of the Pope, ſhall not 
== of be received in ſtay of actions. 30 All. 19. adjudged.] 
19: cites 


. Co. Litt. 134. a. S. P. and in Marg. cites ſeveral very ancient books. 5 Rep. 15. b. 
and 23. a. b. Hill. 23 Eliz. in Cawdrey's Cate, S. P. ö 

In a bill of debt ſuch plea was alleged, and becauſe the defendant did not ſhe letters of excommu- 
nication under ſeal of the biſhop proving it, nor other ſeal authentick, therefore non allocatur; aud 
Thorpe ſaid, that in the time of E. 1. becauſe one notified excommunication &c. of the Pope to the 
King's treaſurer, the King would have had him drawn and hang'd, notwithftanding the chancellor 
and treaſurer fell on their knees before the King &c. and by award &c. he ſorejured the realm; and 
two other ſuch excommunications were diſallowed in B. R. in the like manner. Br. Excommenge- 
ment, pl. II. cites 30 All. 19. and fays, and ſo ſee the puniſhment of this before any ſtatute 5 
premunire, 


[3. Excommunication certified under the ſeal of the commiſſary, 

veſque, pl. ſhall not be allowed, 20 H. 6. 1. adjudged. ] 

1. Cites S8. C,—Fitzh. Excommengement, pl. 11. cites S. C. — Br. Certificate d'Eyeſque, pl. a 
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cites 7 E. 4. 14. S. P. becauſe the Court cannot write to him to aſſoil the party. Br. Excom- 
mengement, pl. 2. cites S. C. 8 Rep. 68, a. Mich. 6 Jac. S. P. reſolved in Trollop's Cale, 


4. If a biſhop certifies excommunication, and dies before the cer- cid, Hit. 


N . 6 82 . 1 of C0 
tificate is returned in Court, it is void. Br. Excommengement, % 8. p. 


„ 


pl. 21. Cites Fitzh. Excom. 26. in 8 E. 2. Itin. Cano becauſe he 
may ſtand affoiled by the preſent ordinary that now is, after the deceaſe of the biſhop uh has cer- 
titicd, and the Court will not receive any certificate but from ſuch perſon whom they can write to ai. 


. . 3 8 and 
5. A biſhep cannot certify excommunication made by another S. F. 4 
b;hop. Br. Excommengement, pl. 21. cites 20 E. 3. and Fan. 5 
Excommengement, pl 20. and 33 E. 3. | 0 ©. 5. 195. 
becauſe they muit have the certificate from the biſhop, whoſe ſubject he was, and he migl.t Have been 
aſſoiled by his own ordinazy after the firſt certificate to the bith »p. 


6. The certificate of an excommunication by ſpecial comme r em? 
foners delegates by the King's comniiſſion, upon an appeal from 144. in 
a ſentence in the Prerogative Court of Canterbury, was 2::owed marg lays 
in C. B ler their 0 mMmon ſea] D. 271. Mich. 22 that Fenner 
I : > ae edn - 3] 3» Pie ( and Gawdy 


0. > 6 "F 5 Loe 
& 23 Eliz. The Book fays, dure. neld accord- 


. . 0 1 - 2 . * | 4 * . . — 3 * > 
ingly, that excommunication lies on fuch certificate. Mich. 42 & 43 Eliz. in M. lorie's Cale, 


7. In time of vacation the guardian rf the ſpiritnalties, or the 


* biſhop, if he be guardian of &c. onght to certify. F. N. B. 62. (N). 


8. The archdeacon @ertihed, and it wis ſaid that he was ordi- 1 
ability, pl. 


nary immediate, and yet it was doubted whether good or not, 


3 cites 

. » . + * 6 — 

becauſe the King cannot have benefit to ſeize temporalties, he 12 E. 4. 
16. that it 


having none as the biſhop hath. F. N. B. 62. (N). Marg. 1 
Cites 8 H. 6. 3. : per Litle- 
8 ton. 


9. The Chancellors of Oxford and Cambridge may certify by S. P. re- 


charter of the King. 8 Rep. 68. b. in Trollop's Caſe, Cites ſolved, but 


where in 


F. N. B. 64. (C). | | battery the 


defendant 
pleaded in diſability that the plaintiff was excommunicated under the ſeal of the Chancellor of Ox- 
ford, ſetting forth, that the Court there was a Spiritual Court, and that time outof mind they have 
excommunicated the defendant for not appearing to an action ot debt brought in that Court, and that 
they had power time out of mind to hold pleas in debt, and then pleaded a confirmation of their pri- 
vileges by the ſtatute 13 Eliz. &. Exception was taken that it was a repugnant pieſcriptiontogive a 
ſpiritual cenſure in a temporal cauſe. The point was not determined; et adjornatur. 2 Roll, 


Rep. 487. Mich. 22 Jac. B. R. Anderſon v. Cutchbert. 


10. Eiſhop certifies, and dies before it is receiv'd, his /ucce/ſor 
ought to certify it, 8 Rep. 69: a. Mich. 6 Jac, in Trollop's Cate. 

11. Biſhop elect may certify before conſecration, F. N. B. This is to 
be under- 
ſtood 07 4 
biſhop confirmed, ſor before confirmation he has nothing; per Whitlock J, but contra per the Ch. J. 
becauſe it is a minitterial act. Lat. 247. Mich. 3 Car, in Caſe of Evans v. Afcough. 


12. Vicar-general in abſence of the biſhop extra regnum in F. N. B. 
the ſervice of the King, which mult be certified out of the Chan- 
cery, may certify; per Coke. 8 Rep. 69.-a. Mich, 6 Jac. at 
the end of I rollop's Cale. 

Vol. X. 5 


62. (N) 


. 13. Biſhop 


„ Excommunication. 


13. Biſßep may certify excommunication made Ly his commiſ. 
ſary or official. 8 Rep. 69. a. Mich. 6 Jac. in Trollop's Caſe. 
14. None can certify excommengement but only the biſhop, 
unleſs the Lip be beyond ſea, or in remotis, or one that has orai- 
nary juriſaittion, and is immediate officer to the King's Courts, as 
the archdeacon of Richmend, or the dean and chapter in time ef 
vacation. But in ancient time every official or commiſſary might 
teſtify excommengement in the King's Court, and for the miſ- 
chief that enſued thereupon, it was ordained by parliament, that 
none ſhould certify excommengement but the biſhop on}. 


Co. Litt. 134. a. 
| (B. 2) Diſability. 


„ . . cap. 3 $- fo Acommunicated perſons are not bailable 
| when taken by requeſl of the biſhop. 
Wereceuters 
or aemilii= gf{eged in diſability of the one, yet becauſe he is not to recover to 


{ 515 ] his own uſe, but to the uſe of the teſtator, therefore the defen- 


Arrators be dant ſhall be awarded to anſwer. Br. Nonability, pl. 20. cites 


excommu- 

nicated, 19 H. 6. 14 

they may be diſabled, becauſe they which converſe with a perſon excommunicate are excommuni- 
ated allo, Co. Litt. 134. a. . 


F: The writ ſhall net abate for excommunication in the plain- 
tiff or demandant, but the defendant ſuall be diſmiſs'd without day, 
and after letters of abſolution ſhew'd to the Court the plaintiff 
ſhall have a reſummons &c. upon his firſt original. Litt. ſ. 201. 
Or if he 4. Excommunicate perſons cannot ſue action real or perſonal, 
. un and per Coke cannot make a will, Roll. Rep. 64. pl. 9. Mich. 
not be pro- 12 Jac. B. R. in Caſe of Powle v. Godfrey. 


ed. Arg. | 
9 Mod. 114. Mich. 11 Geo. in Cafe of Mitſord v. Herbert, 


20 E. 3.153, 5. Every excommunication ſhall not diſable, as if a Lailif 


5 ok and commonalty, or any other body aggregate bring their action, 
mayor. Br, EXcommunication in the bailiff ſnall not diſable them; for that 


64 gory they ſue and anſwer by attorney; but it is otherwiſe of a ſa 
lon, P . 3 . - — . 

Ges Ir E. corporation. Co. Litt. 133. b. 134. a. | 

4. 7. 12. 67. per Nele ], ——e--Gilb, Hiſt, of C. B. 164. S. P. for a corporation cannot be ex · 
eluded from the communion of the vitiole church. | 


6. An excommunicated perſon mu/? anſwer a bill in Chancery, 
Toth. 73. cites 37 Eliz. Tichborne v. Edmonds. 

7. Excommunication is 20 plea in a qui tam, becauſe it is fot 
example, and the ſtatute having given the informer an ability to 
ſue, and not excepted excommunicated perfons from the liberty 
of informing, he is enab/ed to ſue by the ſlatute natwith/landing Wit 
enſures of the church, Gilb. Hiſt. of C. B. 164. | 
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(B. 3) Diſability. 
Diſcharged. 


I, BY excommunication the writ does not abate, as upon plea — Br. Non- 


THF ability, pl. 
villetnage, Poſſe ſian, premunire &c. but ſhall be jine die & 2 1 


tenpore, and it may be revived by reſummons or reattachment z Gd S. C. 
nota, Br. Excommengement, pl. 1. cites 3 H. 6. 35. 39. 
and 40. 

2. Whether an excommunication may be diſcharged by the It is diſ- 
King's general pardon, and the plaintiff reſtored to his ſuit without gs 3 
abjolution and reconciliation to the church, dubitatur. Cro. J. pardon of 
212. pl. 5. Mich. 6 Jac. B. R. Trollop v. Richardſon, all con- 


te mpts, but 
dhe colts are not. I Jo. 227. pl. 4. Hill, 6 Car. B. R. Coddrington v. Redman. Cro. C. 198. S. O. 


3. Appeal does not ſuſpend the excommunication though it may 
ſuſpend the ſentence. Mo. $50. pl. 155. Paſch. 14 Jac. B. R. 
agreed in Caſe of Powell v. Harman. 


(C) How the Certificate ought to be. "a 


[1. 1 the principal cauſe of the action for which the excommu- Br. Excom- 


nication was be ni comprized in the letter of the certificate, me 
3 * 


it ſhall not be allowed. (It ſeems it is becauſe it may appear 5 cites 


to the Court that the Spiritual Court has juriſdiction of the cauſe 8 5 —= 
E'. COCS 


for which he was excommunicated) 14 H. 4. 14. b.] not ana 
—— Fitihe 

Excommengement, pl. 21. cites S. C. Br. Certificate de Eveſque, pl. 3. cites 3 H. 4. 3. 
that the certificate is good though no cauſe be thereof certified, and it it de for the ſame cauſe 
waereot the plaintiff ſues an attachment upon prohibition at common law, he may aver that it is for 
the ſame cauſe, and this will make an iſſue, and hall be tried per Pais, and not by the certification ot 
the biſnop. A certificate of the archbiſhop that the plaintiff is excommunicated propter diverſas con- 
tumaclas, without ſhewing any cauſe ſpecially, f};a!l not diſable the plaintitf; tor without that the 
Court cannot judge He ther the Court Chriitian had conuſance of the original caute tor which &c, and 
if the excommunication is againſt law, the Court ought to write to them to abfolve him, which they 
nut do if the certificate be general. 8 Rep. 68. b. Mich. 6 Jac. Trollop's Cale. 


's The certificate ought to be univer/is eccleſiæ filits, or to the Br. Excom- 


menge- 


juſtices of the Court where 1 the ſuit is to be ſtaid. 20 H. 6. 25.] ment, pl. 3. 
eites S. C. 


Fidh. Excommengement, pl. 12. cites S. C. 


$ Rep. 68. b. S. P. rolulved ia 
Troilop's Caſe. = | 


[Z. [LS that] if the certificate be to the King in Chancery, this Br. Excom- 


Is not luthcient to ay a ſuit in Bank. 20 U. 6. 25.] — 3 


oites S. C. Fitzh. Excommeneement, pl. 12. cites S. C. S. P. per Cur. and thereupon 
mat de ſendant the next day brought letters of excommun:cation generally, with omnibus Chritti fiae- 


bus &c, Br, Excommeiigement, vi. 33. cies 2 K 4. 


[4, The cer titzcate ought to contain the day of the excommu- Er. Eicome 
Fp3-. nication, 


PIES 
er SPREE 


516 Excommunication. 


megre. nication, by which it may appear to the Court whether it was 
Nic! 

RS before the laſt continuance or not, otherwile it 1s not good, for 
ZI 4 this cannot be aided by averment. 20 H. b. 25.] 

acreed, 


Cro. J. 82, 83. pl. 6. Mich. 3 lac. R. R. Davie v. Gough. 


Such certi- 
ticate upon 

ancther z Z7ified him that the party is excommunicate in his dio ceſe, and io 
report is has remained by the F ace of 40 Cays, the ſame certificate is void, 
nor ſuffici- and a fignificavit ſhall not be granted thereupon, F. N. B. 65. 


ent. Co. 
Litt. 1 34. a. A). 3 


8 Rep. 68. b. S. P. 


6. An excommengement was pleaded in bar, and the certifi- 
.cate of the biſhop of Landaff ſhewed of it, but des not mention 
by what biſtob the party was excommenred, wherefore it was zd— 
judged void. Alto. 775. pl. N Mich. 3 Ne. Id. 
Abergavenny v. Edwards. | 

7- tn caſe of an excommunication, „ 3 the 7 vit is us cer- 
for he mich! be cu nen etween the fi =yif cavit and the iſſu og 
the writ dz excommunicato ends and thercfore there mutt be 
a certificate under the ſeal of the biſhop to maintain the plea 
ſince it is dilatory; and the Court, on ſhewing only the writ de 

-excommunicato capiendo, have no ground to give the defendant 
time; beſides it is below the dignity of the Court to write to 
the biſhop to ſatisfy dilatories ; and there is no way by certiorari 
or mittimus to bring it in. Gilb. Hiſt. of C. B. 161. 


L 517 ] (D) Pleadings in Stay of Action. 


By whom the Excommunication being made ſhall 
: be a Stay of Action. 


i. IF upon a rtence in the Court of Rune a delegacy be made to 
e 5. the a pop of Erglans, commanding him to execute 
cites S. C. the damages recovered, if the party upon this be excommuni- 
but 5. __ cated by the archbiſhop, this excommunication ſhall not be any 
Aen. he. ſability of any ſuit, becauſe this is in effect the excommuni- 
ar, cation of the Pope, and the archbiſhop cannot a/ſ61l him without 
Fh. Fx- ſatisfaction of the damages, and fo the Court has not any to 
"er: 1 Whom they may write to afloil him. 14 II. 4. 14.] 
21. cites S. C. 


2. For an excommunication by the Re ſholl not be any diſ- 
Fol. 874. ahility of a: ny bur it, becauſe the Court caunct write to him to il 
5 him, if the cal: docs not appertain to © H. 4. 34: 


[3. A 


mcngement, pl. 5. S. P. cites 3. C. Fitch. Excommengement, pl. 21. cites S. C. 


5. If a FE hap certifies in Chancery, that an:ther biſhep d has cer- 
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does not fully appear Rs But ſee (F) S. C. 


Ercommuntcation. 


Ts. A man \ ſhall not be diſabled by any excommunication un- 
leſs it be made by for we biſhop who is within the realm, to whom the 
Court may wrie to aſſoil the party if cauſe be. 14 Hf. 4. 14. b. 


[4. If the Pope cortifies an exeommunication it is not ſuffici- 
ent, becauſe the Court cannot write to him if cauſe be. 8 UI. 6. q. | 


cites 8. G 


5. A certiſicate by the archd2acon is ſufficient by chm. Con- 
tra 8 H. 653 E 


_ nary immediate to the Court; but it was held by f. ume not to be ſufficient; for he h 


ralties to ſelſe in C iſe the K ing writes to him to make abſolution and he eter; and 
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Br. ETcom- 
menge- 
ment, pl. 5. 
cites S. | Sk 
but S. P. 


Fitzhe Excommengement, pl, 21. cites © 


Nor can the 
K ins write 
to hum to 


make abſolution, nor puuiih him for the contempt if he reſuſes &, Br. Excommengement, pl. 7. 


It was al- 

ledged, that 
he was Or. 
as na tempo- 
per Chaunt, 


lie as his auld city from the ordinary by indentiire between them. Br NN Ents pl. 7. cites 
LH. 6 Js [And the (43) "IE 1 s to be miſprit ted tor 5 . Ce: tihcat d'E\ 'El- 


4e, pl. 26. cites S. C. 1 3 cannot certi 15 ex. ommunication out 
h\mſelt. Br. Officer, pl. cites 7 Eo ds 


the o1 dinary 


Br. Exco nme: igement, pl. [4. cites S. C. that 


acm certified by the commull ry the archdeacon is not good ; for he is not officer imme- 


diate to the court, but the ordinary. 


This was the Cafe of WALKER v. Levers 7 E. 4. 14. 


a. pl. 6. And there Fairfax fail, that what the committary does is- all the act of the biſhop and as 
ſtrong in law &c. To which Needham agreed, but tad, tha t chen it ought to be certified in the name of 


the biſhop, for the certificate of W commiſſary may not] diſable the perſon of the 
be not commullary of reco: ds but | otherwiſe it is ot & the * archdeacon of Richmo: 


plaintiff if he 


4 in time of 


vacation, and the dean and chapte r of Canterbury in time of vacition &: and a cert. ticate by them 


s allowable here, but not of this commiſſary &c. But a t*ita:;nent prove I be - fore the comm titfary 13 
good enough, quod Danby and others conceilerunt &c. Wat is added between the crotc hett, [ [i 
not being in the laſt or old 5 of the rear books, and the ſenſe ſeeming im tee Ce. without it 


I ave adventured to add it; but if the reader thinks I am wrong in this, or whereve 


er elſe | do in 


the like manner, he has it laid plainly beiore him, to put his own conſtruction upon it, aud take it 


whic: way he likes beit. ] 


* Co. Litt 34. a. S. P. becauſe they have ordinary juriſdiction and are immediate officers to the 


Kings Cot ao and {o of others who are to likewiſe. 
17 E. 3.23. „ Br. Certificate de Eve ſque, pl. 30. cites 7 E. 4. 14. 8. C. 


6. Archdeacom nor ſequeflratir cannot certify excommunica- 
tion; for they are not officers immediate tO the Court. Br, 
Certificate de Eveſque, pl. 34. cites Itin. Not. tempore E. 3. 

7. Excommunication by the abet of St, Albans exempt who is 
immediate to the Pate {hail not be ai ed in Bank ; for he is not 

officer immediate to this Court, therefore it ſhall not ſerve but 
in his private juriſdiction. Br. Nonabilitie, pl. 33. cites 12 E. 
4.15 
8. And outlawry in Durham or Cheſter ſhall not ſerve in 


$-,YS 2 9 


Bank; for they have only a private juriſdiction, which docs not 


extend but in their precinct. Per Bria an quod Littleton J. con- 
ceſſit; but the Serjeants held contra“ and that it (ha!! ſerve 
here, But per Littleton a man outlaw'd in Bank thall be by is 
diſabled here; for they have their authority by parliament in the 
time of E. 3. But Cheſter and Durham are by preſcription, and 
excommunication certiiy'd by the archdeacon is not good, hid. 
my to the year book the word Bank) in Brook ſeems to be miſtaken for the word 


9. In treſpaſs agar inſt the commi/ary of. the ordinary, excom- 


munication pronounced —_ thy e . » the fame commiſſary " 


"Þ3 | 18 


Roll. tit, Trial (U) pl. 5. cites $ H. 6. 3. b. 
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pl. 72. cit?s is no plea in nonability; for he ought not to do it in his own 4g ai, 
«CO - 7 9 3 7 | | 
Aen. Caule. Br. Nonability, pl. 55. cites 9 H. 7. 21. | return 
gainſt che writ 
archbihopof York and W. P. excommunication was ſet forth which was at the inſtance of W. P. & And 
nom 2::9catur, aud the plaintiit by this not difabled; for they were the fame parties, and therefore it ſence 
ſeems that it was the excommunication of the tame archbiſh p; for it was brought in the county of i 
York. Br. Excommenge ment, pl. 13. cites 8 All. 29.— Et conſimilis H. 5. in treſpaſs again de 
de Biſhop oi Carliſle. Idid. | | the u 
| ment 
10. If a b:bip certifies an excommengement into the Chancery, amer 
made in time of his predeceſſor, and the contumacy &c. he Hall have 6. 
a fignificavit thereupon; but 1991 the certificate of the commiſſary ſuch 
er efficzal of an excommengement in the Chancery, and of the hall 
contumacy a {1gnificavit ſhall ret be granted. F. N. B. 65. in cutea 
principio. | ts th 
11. If a b:/9p be arfendant an excommunication by the ſame :- 
biſhop again/? the plaintiff ſhall not difable him; and it ſhall be proc 
intended for the ſame cauſe if another be not ſhewed. Co. Litt, 10ʃ. 
134. a. | ; 
12. Len the plea of excommunication is allowed the writ  farfe 
fall not abate, but the entry is quod remaneat loquela fine die = 
quouſque &c. 8 Rep. 69. a. in a nota ct the Reporter cites 3 U. 9. 
6. 3- J E. 4. 8. 3AM. 12. „„ nicat 
| | ſuffic 
| the 
(E) Excommunicato capiendo. proce 
| | or 7 
Roll: Rep. (1--JJ ON an excommunicato capiendo if it appears that the . 
288 ax excommunication vas by an archdeacon of a certain nc 
Roll. Rep. place, it eught to opprar either expreſsly or implicitly in the cer- rdola 
2 5 1 2 tificate that the matter for which the excommunication was within vo1d, 
5. P does bis juriſdiction, etherwile it is not good. My Keports 14 Jac. 5 
nat appear. Starling's Caje. ] | then 
2. 9 E. 2. cap. 12. Clerks excommunicate may be taken on this aten 
writ, | reſia 
3. Before the writ de excommunicato capiendo l be grate, pa 
the centumacy and contempt made by the party unto Holy Church 470 
ought to be certified into the Chancery by the biſhop, by letters non, 
519 J under his ſeal. But this certificate by letters may be made into his ! 
the Chancery by a bithop elect before he be conſecrated ; and 3 
allo the ſame may be certified by letters from the chancellor or 1s to 
vicar-general, when the biſhop is beyond the ſeas, or out of his inal 
dioceſe, in remotis agend' &c. And although the biſhop be in his cauſe 
dioceſe, yet the certificate of the vicar-general by his letters Gar 
unto the Chancery, reciting that the biſhop is in remotis agend' of 
is gcod, and ſhall not be traverſed. And in time of vacation of the | pien 
biſhoprick, the certificate ought to be made by the guardians of he 1 
the ſpiritualties for the time being, or by the archbiſhop &c. is com 
he be guardian of the ſpiritualties. F. N. B. 62. (N). diſc] 
4. 5 Elia. cap. 23. .. 2. enacts, That every writ of excommunt- Caſe 
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arainft any perſon within the realm ſhall be made in the term, and 
returnable in B. R. in the term next after the teſte, and the 
writ ſhall contain at leaſt 20 days between the teſie and return. 
And the ſaid writ ſhall be brought into B. R. and there in the pre- 
ſence of the juſtices opened and delivered of record to the ſheriff or 


And if the writ be not duly returned, or any default be in 
the not executing of the ſuid writs, the juſtices ſhall aſſeſs ſuch amerce- 
ment upon the fherifF or other officer as fhail be thought meet, which 
amercement ail be ęſtreated into the Exchequer. 

5. F. 3. The ſheriff ſhall not be compelled to bring the body of 
ſuch perſon named in the writ into Court at the day of return, but 
ſhall only return the writ with declaration briefly how he has exe- 
cvted the ſame, to the intent that the juſtices may proceed according 
ts this att, 

6. S. 4. On return of non eſt inventus à capias ſhall iſſue, and 
proclamation hall be made for the party ta render himſelf on pain of 
101, and ou another capias and proclamation, and pain of 201. Fc. 

7. S. 8. Priſoner not bailable, and ſheriff for undue return 

forfeits gol. | 
8. S. 10. The biſhop may accept a ſubmiſſion. 
9. S. 13. 1f the offender again/t whom ſuch writ of excommus= 


aoyuty, 


nicato capiendo ſhall be awarded, ſball not in the ſame writ have a 


ſufficient addition according to the ſtatute 1 H. 5. cap. 5. or if in 
the figntficauit it be not contained, that the excommunication does 
proceed upon ſome cauſe or contempt of ſome original matter of hereſy, 
or refuſing to have his child baptized, or to receive the commumion or 


to come to divine ſervice, or error in matters of religion or dottrine, - 


incontinency, uſury, ſimony, perjury in the Ecclefiaſtical Gurt, or 
idolatry; then all forfeitures limited againſt juch perſons ſhall be 
void, and by way of flea to be allswed to the party grieved. 

10. S. 14. Aud if the addition fhail be with a nuper of the place, 


then one writ of proclamation; without any pain expre{/ed, ſhall be 


awarded into the county where the offender ſhall be moſt commonly 
reſiant at the time of the awarding of the firſt capias with pain, re- 
turnable the day of the return of the capias. And if ſuch proclama- 
tion be not made in the county where the offender jhall be maſt com- 


monly reſiaut, ſuch offender ſhall ſuſtain no forfeiture for nat yielding 


his body. 

II. It was held by the Court that the ſtatute of 5 Eliz, cap. 23. 
is to be intended not only of excommunication for crimimal cauſes, but 
in any other ſuits there for legacies, probate of wills, tithes, or other 


cauſe there. Cro. E. 144. pl. 1. Mich. 31 & 32 Eliz, B. R. 


Garrets v. Fulwood, 


SY 


12. The defendant was taken upon an excommunicato ca- 2 Jo. $9. 


he was commorant in the dioceſe of the biſhop at the time of the ex- 

communication it was adjudged to be uncertain, and the party was 

DI. Mo. 467. pl. 667. Mich. 39 & 40 Eliz. Beamont's 
alts 


13. They 
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Andupen® 13. They of the Spiritual Gurt by reaſon of excommunica. 
1 tion, or by reaſon ot «NV Other matter, are not to medale with the 
ce: y the Peron of any man, or to ſend any proceſs to have the body before 
writis if them; - and then if any, for a ny cauſe u hatſocver, be EXCOM- 
nor Gee Municated, and ſo contiiives in contumacy for 40 aays, they ounht t1 
10 Mod, certicy it int the Cancer Jy and {ram thence to have an excommus. 
1 nicats capien: 70, but they of themſelves cannot award any proceſs 
Cate bf the to take him; and if they might, the writ of excommunicato ca- 
Kine v. piendo ſhould be in vain. Tro. E. 74 pl. 17. Hill. 42 Eliz, 
Theed. C. B Smith v. Smith. 

14. Nine of thc penalties of the ſlatute 5 Lil. cap. 23. 4 en. 
tend ts the proceedin Ts uUp9n ie of tith 'fS, but only 2. pan nine c. ates 
belongin g to eccleſiaſtical Jur! {QICKiON particularly ex- 7 0 1 in 
that att. 2 I nit. 661. 

15. When a plea of excommunication is alletved, the writ of HE 

plaintiff, againit whom it is pleaded, [hall not abate, but the e 

try is quod remaneat logueta fine die quonjſq” Sc. 8 Rep. 69. Tr 

6 Jac. per Coke, in Trollop's Caſe, 
. 5 cited 16. The defendant was taken upon the excommunicato ca- 
+ why 3 piendo, and the ſeenificauit was, that he was excommunicated fir 
Car. 2. per not anfwerin? articles, and did not ſhew what thoſe articles were; 
eg per Cüriam, it is not good, and he was bailed; and Coke Ch. ]. 
tow the Cited 22 E. 4; that an excommunication for certain cauſes is nt 
cauſe ws good. 1 Roll. Rep. 136. pl. 19. Hill. 12 Jac. B. R. Foxs 


not any of Caſe 
thoſe men- 


tioned in the ſtatute of 5 Eliz. and ſo no penalty is ir.curred, yet the excommunication may be good; 
and ſo tho” there be no Addition of the miſtery, which revera is neceſſary to make the offender to 
incurthe penalty according io. Cro. Car. 198. Huchs's Caſe, and ſo. 220. S. C. where it is ſaid that 
by the ſtatute the penalties there mentioned are diſcharged by ſuch defect either of the cauſe or ad- 
dition, yet neither the impriſonment nor excommuuication are. 


17. Excommunicato capiendo may be in other caſes than what 
_ are mentioned in the .. ute, becauſe the ſtatute does not take away 
the excom. cap. at common law, but adds a greater penalty in 
certain caſes mentioned in the {ſtatute 5 Eliz. lo that the excom. 
cap. in the other caſes ſhall be without penalty; per Windham 
J. Sid. 81. pl. 19. Hill. 15 & 16 Car. 2. B. K. Anon. 


18. One Bonneticld was brought into Court upon a cop. ex- 


com. and was moved to be delivered, becauſe of a 2: ſugſaier, the 


capias being againſt one Bromeſield; per I wiſden J. You cannot 
pic: id that here to a a Cap. Exc: m. you have no day in Court, and 
we cannct bail upon this, but you mait bring your action of falſe 
' impriſonment. Mod. 70. Mich. 22 Car. 2. B. K. Bonnchield's 
Caſe, 
* Though 19. One taken on an excommunicato capiendo was dic OP) 
rife becauſe the writ excommunicato capiendo was not delivered 
out of B. R. into this Court and“ inrolled, as is required by the ſtatute, Vent. 
.  Faſch. 29 Car. 2. B. N. n 


entered at 
large upon record before the return, as in ſtrictneſs they onehit, yet this writ is always entered at 
large uron re ord, and the entry is deliberat' fuit in the preſc nce of the juſtices to the ſheritf exe- 
gueud' 5 per Parker Ch. J. 10 Mod, 352. Hill. 3 Geo. 1. B. R. The King v. Theed. 
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lica- 20. The Court doubted whether they could diſcharge him on . 
> the a motion, or that he ſhould be dr. Vento“ pleat this matter; and Fn _ 
fore it was ſaid the courſ- had been both ways. Vent. 338. Vaſcii. was if. 
OM 31 Car. 2. B. R. Anon See Parker's Caſe, Cro, E. 553. 8 
[> , 5 W 
ot t1 865. Anon. And a precedent was ſhewn that in 39 Eliz. upon ſuch plea. pleaded the party 
Mus was diſcharged, Ibid. 
ces | 
ca- 21. Defendant being excommunicated. for contumacy, and a f 521 7 
U. writ de excommunicato capiendo awarded, it was moved for a The writ 
fuper/edeas to the writ, becauſe the /z7nificauit was general and un- _— _ 
er. certain; but per Finch. C. a ſuperſedeas cannot be granted on foce it is 
2 that ground; but it the excommunication were for any of the delverd to 
in offences wherein the ſtatute of 5 Elz. and the ſignificavit did Os 
not expreſs the ſame, the remedy expreily appointed upon that 352. The 
the ſtatute is a Hab' corpus, and on the return of it the parties ſhall King v. 
en- be diſcharged. But it being then alleged that an appeal was 1 
ich. brought, and ſecurity given to proſecute it with effect, a ſuper- ing 40 days | 
ſedeas was awarded, the Lord Chancellor faying that the appeal excommu- 
ca- was a ſuperſedeas of itſelf. Vern. 24. pl. 19. Mich. 1681. ae - | 
be. 5 | . 2 need not be 
for The King v. Sneller, Ruflell & al”. in the writ. g 
re; | 10 Mod. 71. | 
I Anon, But it ought to appear in the writ that the cauſes for which &c. were of ſpiritual conu- 
We: ſance, and therefore in quodam negotio concer:.1ng the correction &c. of manners is too general. 
not 19 Mod. 3c0, The King v. Theed. But where it expreſſes cauſa detamationis generally, it 
)X 3 was held well enough. 10 Mod. 71, Anon. ' 
ood ; 22. On a habeas corpus the return was, that F. was taken and 12 Meng {il 
he in cuſtody by a writ of excommunicato capiendo, and the ex- Rn 5 ſh 
ena? . . y . . . . - 1 4 
2 communication was in the writ recited to be pro quthuſtam niticavit is | 
caufts ſulſtractionis decimarum five aliarum en eceleſiaſticorum; altogether 
the Court reſolved, that the return was uzncerta:n ; tor that the by the i | 
bat alia jura might be ſuch matters as were out of their juriſdiction, ajiorum &c. q 
vay and tney ought toſhewthe matter was within their juriſdiction, for _ by Holt i 
25 = 5 : * 1 by 
in of that the King's Courts are to be judges, and not they them- Sn = ; 
"Mm. | ſelves. The cauſe of excommunication mrw/t be jet fürth in the communi. q 
am writ, 1 Salk, 293. pl. 1. Mich. 12 W. 3. B. R. The King cation need f 
V. Fowler | not lpecity 1 
a . the cauſe, ; 
EX = but is well generally pro contumacia, and cited F. N. B. 63. and Reg. Orig. 65. but the tignitica» 
the vit ouglit to expreſs the cauſe ; but ſince the ſtatute of: Eliz. by which the writ is firſt to be brought 
10t into this Court, and to be delivered of record to the ſheriff, who 1s to return it hither, the caule 
1 | ought to appear ſpecially in the writ, becaule otherwiſe the Court cannot Know how to tollow the q 
al directions of the ſtatute. But the doubt was * whether the Court could quaih the writ here tor this 
ite uncertainty, or Whether the party ſhou!d not go into Chancery, where the ſigu ticavit, which was 
's | Oy recited in the writ, was, and move there to have the writ ſuper;eded quia erronice emanavit. | 
Aid as to that Northey argued, hat the itatute by directing the capiaz t» be delivered te the officer f 
of record here, and returned here, did impliedlygive the Court powerover it; and cited 2 Cro. 566, 507. 1 
ed, Cro, Car. 196. Jo. 226. Mo. 667. Per Holt, it the writ be bad, aud by the ſtatute made returnable here, | 
red it is fit we ſhould have power over it; for when a writ is gone out of Chancery returnable in another | 
Court, that Court wherein it is returgable are the judges of the validity of it, and therefore we ought i 
nt, to have the writ itſelf here; and it it prove not good, to quaſh it quia minus ſufficlens in lege, and 5 
then ſend a ſuperſedeas to the ſheriff; but this ought not to be upon a habeas corpus, but upon the | 
return of the writ by the ſheriff. And at laſt he laid he thought they were wrong upon the habeas corpus, ö 
dat becauſe it was a good return to the habeas corpus that he was committed upon an excommunicate | 
CAC e caplendo, without any more; and let the writ be quaſhed niſi in a week, and ſuperſedeas nift ; and i 
that was the rule, 12 Mo. 418, 419. Mich. 12 W. 3. The King v. Fowler, = 
he | | ; * Lq* 1 
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.d. Chancellor ſaid that the Cafes of the King v. Fowler, and of the Biſhop of St. Daxia's, 
1 Salk. 293, 294. may be good law, as they were after the writs return'd and til'd; and yet this 
Court could not be ouſted of its jurifdiction in the mean time, before the return and tiling ot the wilt 
in B. R. Abr. Equ. Caſes 416. in Caſe of Barlow v. Collins. 


L3. Raym. 
Rep. 615 always general fro contumacia, not containing a ſpecial cauſe ; 
Gould. J. "47 og * 8 peclal cauſe; 
made i doubt and the writ was returnable in Chancery, and founded on a ſigni- 
ficavit or certificate of the biſhop, which certificate ſet forth the 
2 cauſe before, and the party could not be diſcharged but by ſu. 
ſech uncer- perſedeas in Chancery it the cauſe were inſufficient ; but now the 
tainty ; for cauſe muſt be (et forth inthe writ de excommunicato itſelf, becauſe 
- rus of by the ſtatute 5 Eliz. the writ is made returnable in this Court, 
ed to him Which would be to no purpoſe if tae cauſe were not to be ſet 
to de accu- forth in the writ, and this Court judge of that cauie. 1 Salk. 
mulative- 293. pl. 1. Mich. 12 W. 3. B. R. Ihe King v. + owler. 
opinion of 24. Before the 5 Eliz. there were no diſcharges in this Court 
— | on excommunicato capiendo's but where a man was excommu— 
the wit Picate pending a prohibition; now the cale is altered, for this 
Cert ] Court may quaſh the writ of excommunicato capiendo, or 
was quaſh d. award a ſuperſedeas, becauſe this court are judges ot the cauſe, 
And Hoit and have it before them, and the party cannot go inte Chancery fir a 
_— = ſuperſedeas now, becauſe the writ is returnable here. Accotd- 
ter upon the ingly the writ was quaſhed, and this ſpecial entry made on the 
habeas cor habeas Corpus, Viz. that the party was diſcharged, becaule the 


1 h th * . od - 
Fo as Writ de excommunicato capiendo was quaſhed. 1 Salk. 293, 


whether 


arey' ns . es fig : 
E. 294. Mich. 12 W. 3. B. R. The King v. Fowler. 
auſe the . | | 

ns was quaſhed; and ſail, that if in this caſe the writ had been © in cauſa ſubſtractionis quorundam 
arium ecciefiaſticorum”? it had been welk; and ſo it it had been et aliorum or aliorumque.''—— 
S. C. cited by Helt Ch. J. that that writ was quaſhed for uncertainty. 7 Mad. 57, 58. I>:d, 
117. Holt Ch. J. cited S. C. as thoroughly conſidered, not only as to the proceſs with penalty but allo 
whether it was not neceſſary, fince the Court is to award future procets, to know the cauſe of ei- 
communication in the writ? and the Court thought it to be fo, becauſe the Chancery has no pover 
on the writ, but what power they had is by the ſtatute 5 Eliz. given to B. R. And where the 1tatute 
ſays, that in caſe it be one of the nine cauſes B. R. mall award proceig with a penalty, this Court by 
rec eſſaty conſequence of law is made judges ot the writ of ſignincavit, aud fo the cauſe mult appear 


non the writ. | | 
S. C. cited 25. In an excommunicato capiendo, the recital of the gn: 
5 2 cavit was, that the party was excommunicated for not paying ch 
25 Mid- in quodam negotio puerorum educationis ſiue inſtruclianis without any 
1 Ann. licence in that part firſt had and obtained; this was quaſhed for tie 
B. — as uncertainty, becauſe it might be in teaching to dance or tence, 
— 5 and not letters. 1 Salk. 294. pl. 2. Hill. 13 W. 3. B. R. Ihe 
> ae v. Hill. - = 

2b. A. in execution is not chargeable with an excommunicato 

capicndo. 7 Mod. 114. Mich. 1 Ann. B. R. The Queen v. Lee. 

27. But Holt Ch. J. agreed, that if he were taken by excom 

cap' firſt, and brought up here by habeas corpus to anſwer an act: 

in this Court, then he ſhould be turned over to the marſhal, charg- 

ed with excom. cap. ; but here there is a procels out of this 


Court, which gives him a day here, which the excom. cap. does 


not; and the reaſon of that is, becauſe he cannot be in two ſe- 
veral priſons at once. 7 Mod. 115. in S. C. 2 


23. At common law the writ de excommunicato capiendo wat 
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28. Piſhops are ſubjeft to be excommunicated, and if an excom- 
municato capiendo ſhould not lie againſt them, there would be 
a judgment without a power of executing it, which is abſurd. 
Held per tot. Cur. 2 Ld. Raym. Rep. 817. Mich. 1 Ann. 
The Queen v. St. David's Biſhop. 

29. It was moved to guaßb a writ de excom' cap'. Firſt ex- 
ception was to the fignificavit upon the excom' cap), that it did nt 
therein afpear, that the priſon was commorant in the dioceſe and 
cites Mo. 465, 467. 2zdly, I hat it does not appear there were 
40 days between the excom* and the ſignificavit, that ſo the party 
may reconcile himſelf to the church before the excom. cap. iſſues 
cites Cro. Car. 82. The ſignificavit is recited in the excom. 
cap'. This writs returnable in B. R. and after it is ſo returned, 
this Court may well quaſh it if it be a bad writ; but before 
it is returned here, the Chancery upon motion, if it be a bad 
writ, is to grant a ſuperſedeas to it; as to which the Court or- 
dered precedents to be fearched. A third exception was, that 
it did not appear, that the excommunication was ſince the laſt ge- 
neral pardon, which exception the Court ſzemed to allow. ir 
Mod. 172. pl. 12. Paſch. 7 Ann. B. R. The Queen v. Digg. 

30. Alſa it was moved to quaſh an excom' cap), for that it did nt 
appear in the writ that the crime alleged was of eccleſiaſtical conu- 
ſence ; it was anſwered, though that matter does not appear in 
the writ, yet it appears throughout the proceedings, that this was 
a cauſe before the delegates, and therefore it ſhall be intended of 
eccleſiaſtical conuſance; but the Court held, it ought to have ſo 
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appeared in the writ, and therefore held the writ naught, and [ 523 1 


quaſhed it. 11 Mod. 173. pl. 13. Paſch. 7 Ann. B. R. The 
Queen v. Haynes. | 

31. Alſo it was moved to quaſh another writ of excom' cap*, 
fir that it only recited to be for a matter of tithes or other things 
(matters) of eccleſiaſtical juriſdiftion, and did nat ſet forth what 
things (or matters) particularly; and the writ was quaſhed for 
the ſaid uncertainty; and for that it being laid disjunctivel, or 
other things, ſhewed that it might be ſomething elſe of eccle- 
ſiaſtical conuſance beſides tithes, and what that is it does not 
appear. II Mod, 173. pl. 14. Paſch. 7 Ann, B. R. The Queen 
v. Blower, | 

32. An excommunicato capiendo having been awarded was 
on motion ſuperſeded before the return of it for the generality of the 
ſgnificavit whereon it was awarded, which was only that the 
party was excommunicated iz guadam cauſa appellationts & 
querelz ; for the Chancellor held clearly, that fi the return of 
the writ the Court of B. R. cannot relieve him, and if this Court 
cannot help him neither, till the return of the writ, he muſt in 


the mean time lie in priſon, and this he was clear in, without 


entering into the queſtion which was made in this caſe, whether, 
after the writ returned and filed in B. R. according to the ſtat, 
5 Eliz. that Court had not the ſole power of proceeding on it ? 
for till the writ returned and filed there they had nothing to da 
With it, either by way of quaſhing or ſuperſeding it on motion; 
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and two precedents were cited, 10 Geo. 1. where ſuch writs 
had been ſuperſeded quia improvide eman' before the return in B. R. 
Abr. Equ. Caſes 415, 416. Hill. 1727. Barlow v. Collins. 

33. And Ld. Chancellor faid, that at the common law the ex- 
communicato capiendo was net returnable till the pluries, but 
went firſt, and then an alias; and' if that not obeved, then a 
pluries ; and if not then returned, then an attachment to the ſhe. 
riff. Abr. Equ. Cafes 416. Hill. 1927. Barlow v. Collins. 

34. One that had been a priſener in Newgate jor debt, but 
ſince removed ts the Fleet, is excommunicated ; the Court of Chan- 
cery will not direct the curſitor to make a writ of excom' cap 
to the warden of the Fleet, but the writ may be directed ts the 
fheriff, who may return non eſt inventus, and on his return B. R. may 
grant an habeas corpus, and thereon charge him wit? an excom” ca), 
3 Wms's Rep. 53. Trin. 1730. Strudwicke's Caſe. 

5. All writs of excom' cap! muſt be returnable in B. R. 
3 Wrms's Rep. 55. in S. C. 


(E. 2) Proceedings on the Capias. 


x. IF the excommunication be unjuſt, that is, if the party be 
excommunicated for a matter which belongs not to the ecclejia- 
Aical conuſance, and taken by force-of the King's writ, then the party 
grieved ſhall have a writ out of the Chancery ta the ſheriff, to de- 
liver him out of priſon. 2 Inſt. 623. 
2. One taken upon an excommunicato capiendo was brought 
into B. R. by habeas corpus, and on cauſe ſhewn he was Fal 
by the Court de die in diem, but neither the ſheriff nor Juſtices of 


peace in the 1 baif uch a one; cited by Yelverton J. 


as reſolved in one KEYSER's CASE; and in the principal Cate 
all the Court, præter Williams J. did agree that a perſon taten 
by capias de excommunicato capiends upon the ſtat. 5 N. cap. 23, 
and who was brought to the lar by habeas corpus, was batlavl:. 
Bulft. 122. Paſch. g Jac. Anog. | 

3. If an excommunicato capiendo is returned in B. R. though 
it is for none of the nine cauſes mentioned in the ſtatute 5 Eliz. yet 
per Coke Ch. J. proceſs ſhall iſſue in B. R. always till the paid 
is taken, and ſhall not reſort ts Chancery for a new original. Roll. 
Rep. 174. pl. 9. Paſch. 13 Jac. B. R. Sterling's Caſe. 

4. But it was held per Cur. that if proceſs be awarded here, 
where it is not for any of the nine cauſes, yet the party ſhail not c 
the penalty without pleading it; becaule it is expreſſed in the {ta- 
tute that the penalty ſhall be avoided by p'ea; but the clerks 
ought not to make any proceſs with a penalty, when it appears 
that it is not for any of the nine cauſes; for this is only to vex 
the ſubject. Roll. Rep. 174. pl. 9. Paſch. 13 Jac. B. R. Ster- 
ling's Caſe. | | 

5. The writ de excommunicato capiendo was net returnab!: 
by the ſberiſf until the ſlatute 5 Elix. cap. 23. Per Coke Ch. J. 3 
Eulſt. 92. obiter, Mich, 13 Jac. | | 
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6. A ſentence was in the Eccleſiaſtical Court, that upon a con- 
tract the deſendant ſhould marry the plaintiff. He did not do it, 
for which cauſe he was excommunicated. The defendant appealed 
to the delegates, which was remitted to the firſt Court, who ſentenced 
him again, and there alſo he was excommunicated for non-per- 


formance of the ſentence ; whereupon he appealed to the audience, 


ard then had abjolution. He was taken upon the firſt excommu— 
nication by a capias excom', and brought an habeas corpus in 
B. R. It was reſolved, that the a'/o/ution for the latter had not 
purged the firſt excommunication, quia eccleſſa decepta fuit, they hay- 
ing no notice of it. 2dly, They agreed that the appeal does not 
ſuſpend the excommunication, although it might ſuſpend the ſentence. 


Mo. 849. pl. 1155. Paſch. 14 Jac. B. R. Powel v. Jarman, 


is put in gremio eceleſiæ, and if this be ſo, why ſhould not this be an abſolution for both 
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Roll. Rep. 
377. 
Harman v. 
Powell, 

S. C. ſtates 
it, that the 
abſolution 
in the audi- 
ence was 
ſpecial, viz. 
of this laſt 
excommu- 
nication, 
and Coke 
Ch. J. ſaid, 
that when 

a man is 
abſol ved he 
excommuni- 


cations? To which the Reporter adds a remark, that it ſeems it would be fo if the abſolution had 
not been ſpecial, viz. as to this excommunication, as it it had been general, viz. that he ſhould be 


received in gremium eccleſiæ. 


7. Upon an excommunicato capiendo, he plaintiff pleaded the 
ſtatute of 5 Eliz. and becauſe he was not delivered by the ſheriff 
into B. R. being taken upon the capias, he wms therefore diſcharged, 
and a precedent ſhewn, that in 39 Eliz. upon ſuch plea pleaded, 
the party was diſcharged ; for it was ſaid, that they ought to 
purſue the preciſe form, that the writ ſhould be brought and de- 
livered openly in Court, otherwiſe it is void, and not warranted 
by the ſtatute. Cro. J. 566, 567. pl. 2. Paſch. 18 Jac. B. R. 

non. | 

8. B. was ſucd in cauſa defamationis in another disceſè than 


where he dwelt, and not appearing upon citation was excommuni- 
cated, and upon a ſignificavit an evcommunicats capiends was award- 


ed. Exception was taken to the citation, being out of the dio- 
ceſe, and it was held ill. Then it was objected that the cafe of 
defamation 1s not within the ſtatute 5 Eliz. cap. 23. and then the 
ſtatute enacts that it ſhall be void; but the Court anſwer'd that 
he ſhould have averred it by way of plea ; and the clerks ſaid that 
he ſhould have ſued an habeas corpus, and have pleaded it upon 
the return. But. the plea was taken de bene efle and the party 
bailed. Afterwards on its being moved again all the Court 
held the impriſonment not diſcharged by this ſtatute, Lat. 174. 
204. Hill. 2 Car. Brown's Caſe. 

9. Upon a certificate from the Chancellor of Norwich in the 
Chancery of excommunication, he was taken upon an excom- 
municato capiendo, and imprifoned ; reſolved, he was not duly 
impriſoned, becauſe by the ſtatute of 5 Eliz. the writ o:22ht ta 
have been brought into B. R. and to have been inrell:d and deli- 
vered of record to the ſheriff; which not being done he was diſ- 
charged. Cro. C. 583. pl. 9. Paſch. 11 Car. B. R. Parker's 
Caſe. 5 

10. An excommunicato capi-ndo in Durham not being re- 
turned into Chancery here nor into B. R. here, a habeas corpus 

| Was 
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was moved for, but denied per Cur. becauſe in county palatine 
the ſigniſicavit ought to be returned in Chancery there, as in the Chan- 
cery of the grand ſeſſions in Males, and not hither ; beſides this 
ſhould be moved in B. R. there for habeas corpus who may dit- 
charge within the ſtatute, - 2 Keb. 587. pl. 1. Hill. 22 Car, 2, 
B. R. The King v. Gower. | | 


11. Upon a ſignificavit on excommunzcation for maintenance 


prndente lite in ſuit for alimony, becauſe on a former eſtreat it had 
been pleaded in the Exchequer that this cauſe of alimony was 
not within the ſtatute, the Court granted a ſtay of proceſs, be- 
cauſe this appeared on the body of the ſignificavit; but if proceſs 
had iſiued here for the fine on the ſtatute, they muſt have pleaded 
it here, as want of enrolment &. 2 Keb. 854. pl. 4. Hill, 
23 & 24 Car. 2. B. R. Read v. Ux'. | | 

12. The defendant being taken upon an excommunicato ca- 
piendo was diſcharg ed, becauſe the writ was not delivered into B. R. 
and enrolled there, as required by the flatute 5 Eliz, Vent. 309. in 
a nota, Paſch. 2g Car. 2. B. R. Anon. | 

13. The defendant, a feme covert prayed to be diſcharged of 
a Capias upon excommengement returned hither for non-payment 
of ces on libel against her for incontinence, for that it was not toithin 
5 Eliz. cap. 23. ſ. 12. which the Court agreed, and the capias 
was diſcharg'd. But it was ſaid by Rainsford and Jones (the 
reſt being abſent), that had ſpe been taken by an excommunicato ca- 
piendo it had not been avoidable but by plea & c. 3 Keb. 836. pl. 
72. Mich. 29 Car. 2. B. R. The King v. Coats. 

14. In an habeas corpus the return was, that the party was 
taken upon an excommunicato capiendo. It was moved, that 
the party might be diſcharged, becauſe upon ſearch it appeared 
that the writ had not been inrolled in this Court; for ſo it ought to 
be by the ſtatute of the 5 Eliz. though the writ iſſues out of 
Chancery. Ihe Court doubted, whether they could diſcharge 
him upon a motion, or that he ſhould be driven to plead this 


matter? And it was faid the courſe had been both ways; ſee 


L. Raym. 
Rep. 618. 
3. C. and 
the writ was 
quaſhed for 
dacertanty. 


PAaRKER's Cast, 3 Cro. 553. but the party was afterwards di- 
charged; ut opinor. Vent. 338. Paſch. 31 Car. 2. B. R. Anon, 
15. F. was brought up upon a habeas corpus, where was re- 
turned the warrant trom the ſheriff for taking him, and that was 
upon a writ of excommunicato capiendo for ſubſtraction of tithes 
and other eccleſiaſtical duties; and Holt Ch. J. and the Court 
held, the writ of excommunicato capiends itſcif ought to be returned; 
and it is not ſufficient to return the warrant, becauſe the warrant 
may be wrong when the writ is right; and though the warrant 
may be wrong, yet if the writ is right, the party is rightfully in 
called of the ſheriff ; and the writ was quaſhed. 1 Salk. 350%. 
pl. 7. Prin. 12 W. 3. B. R. The King v. Fowler. 5 
16. C. was brought upon a habeas corpus, and the return 
was, that he was arreſted upon an excommunicato capiendo; 
and there was a fatal exception to the writ for the uncertainty e 
the cauſe (it being pro nen reparations ſortis ſuæ ziuninie- 
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cemeterii de B. which was agreed by the Court to be wncertaix 
and bad), and yet they would not diſcharge him upon the habeas 
corpus, but compelled him to procure the writ to be returned; and 
then they deferred to quaſh the writ, becauſe the defendant was 
nat preſcut in Gurt, as he ought to be. Ld. Raym. Rep. 620. 
Trin. 12 W. 3. Curſon's Cale. | 
17. The detendant was excommunicated pro quadam cauſa jacti- © 526 
tationis maritagit, and taken on a capias with a penalty, and 7 Med. 82. 
brought up by habeas corpus; it was objected tothe writ, that this 91 "I 
being not one of the nine cauſes mentioned in the ſtatute 5 Eliz. and 8 
cap. 23. there ought not to be a penalty in the writ; and 2dly, , 8 
that the defendant had no addition; the Court held that for any ne 

. — . . : Cart 
of the nine ces mentioned in the ſtatute there ought to be @ capias that they 
with a penalty, and an addition in the writ ;, but in other caſes there cou not 
needs no addition; and though there was a penalty, yet the Court — 

: . an 
would not diſcharge the party of the proceſs but the penalty he wang 
only; but that for want of addition in cafes where that was ne manded. 
ceſſary the party ſhould be diſcharged upon motion. 1 Salk, OW 

4: a f J. 1a 
294. pl. 4. Mich. 1 Ann. B. R. The Queen v. Sangway. that the rea. 
for of the 


additions being requiſite by the ſtatute i rhe nine caſes, and none other was in order 75 a proclam 
tion and penalty, but that to an imprifonment by virtue of an excom” capiendo, there was no „ 
for it. And Holt would not determine in the preſent cafe whether the writ, being with proclamati m 
arid penalty, whereas it ought not to be lo, made the whole naught or only quoad the pro alu 
and penalty. | 
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18. The defendant being taken upon the capias, and in New- 7 Mod. 56. 
gate, moved for an habeas corpus, and being brought into Court, du:. 
it appeared by the return that the brit of excom* cap' was not yet 5 = 
returnable, The Court held that he ſhould not be allowed to plead, and the de- 
or move to quaſh the writ before it was returnable; and that though !*odant was. 
the writ recites the ſigniſicavit, which is in Chancery, yet that Zilent 


writ is inrolled in B. R. before it goes to the ſheriff, which in- 


rolment is to inform the Court that at the return of the excom* 


cap' they may award farther proceſs as the cafe requires; and 
that / by the recital of the ſignificavit it appears that there was ne 
cauſe 15 the writ, B. R. may guaſh it, but the Chancery cannot, 
tough the ſigniſicauit is there. 1 Salk. 204. pl. 3. Mich. 1 Ann. 


B, R. The Queen v. the Biſhop of St. David's, 


(F ) Abſoluton, 


1, WY HERE a biſhop here excommunicates a party npon 4 caaſe 


which does not belong to him, the King may write to him 
I: abjolve him, and if the biſhop reſiſes, the King may ſeiſe his tem- 
foralities. Br. Excommengement, pl. 5. Cites 14 H. 4. 14. 

2. Where a man who is excommunicated brings action, and 
pending the writ, and before that the parol be put without day b 
the pleading of the excommunication he obtains abſalutian, the 
plea ſhall proceed; quod nota and ſo fee that a man may be 
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diſabled and able, pending one and the ſame writ. Br. Nonabi. 
pl. 3. cites 3 . 10. 

3. Where a man is excemmunicated in a Court Spiritual fr ; 
cauſe which ought not to be in the Spiritual Cort, by which pro- 
hibition is granted, there the ordinary ſhall be compelled by preceſs 
of contempt i abſetve him. Br. Excommengement, pl. 17. cites 
22 E. 4. 29- 

4. Prohibition is directed to the Spiritual Court, and notwith. 
Randing this they ſuſpended the party, writ ſhall iſſue to the biſhop 
to ab/olve him, but the fir/? writ ſhall not be with a pain. Br, 
Excommengement, pl. 22. cites 13 H 7. 14. 

5. If a man is excommunicated for an offence which is pardoned, 
or for a canſe which appears to be not , eccleſraftical conuſance, and 
this being thewed to the %, and he refufes to abſolve him, ſo 

[ 527 ] that he is now diſabled to ſue any writ of the King, a In action on 
the caſe lieth againſt him. 12 Rep. 76. Mich. 8 Jac. and cites 
Dr. and Student, lib, 2. cap. 2. fol. 119. 

en B $3- 6. Alf: aution by the archbiſtop is not ſufficient, becauſe i: 

pl. ©. ry ought 8 be by the ſame | 1 unleſs it be by appeal. Mo. 775, 


"Lam i pl. 1070. Mich. 3 Jac EX id Abergavenny v. Edwards. 


Gough, 
held that the abſolution under the teſte of the archbiſhop is not ſufficient, but it ought to be under the 


teſte of the biſhop that excommun.cated him. 


7. Aljulution ecclefra decefta by abſolving a later excommuni- 
cation does not avtolve or purge a former excommunication. lo. 
850. pl. 1155. Paſch. 14 Jac. B. R. Powell v. Hanman. 


1 (G) Prohibition, or other Remedy, 

8 Ky a 25 | 
Br. Ordi- TTACHMENT upon a prohibition iſſued againſt 
onde) etl the ordinary of L. becauſe the teme of the plaintift was 


excommunicated for ſaying that the abbet of S. would have matt 
her his whore, and kept her in his chamber for 15 of which im- 


priſonment the baron of the ſeme had writ of falſe impriſonment. 


of his feme, and becguſe action thereof was at the common law 
prohibition was granted, and pr cs to the biſſop to afſol him, 
which he did not do, but he came and ſaid in excuſe of the con- 
tempt that he was alway 5 ready ts gave alſoil d him if be would Dat 
come to him. And per Choke now the contempt is conteſs'd; 
for he might have aſſoil'd him ty preetor in his a *nce Br. At- 
tachment ſur prohibition, pl. 12. cites 22 E. 

2. If a man be excommunicated where he org not to be, as after 
acer! pardon Sc. being negligent ſues not a prohibition but rt- 
mains excommunicate for 49 days, and upon certificate in Chancery 
is taken by excommunicats capicrnas, no prohibition lies becauſe he 
1s taken by the King's writ, And if don be granted it 
will not deliver the party. But for remedy, iſt. he may haves 


writ ous of Chancery io alſolve him, as he may in all cafes were 
excom- 
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excommunication is againſt law, cites 14 H. 4. fol. 14. and 
4 E. 4. 14. Secondly, If he ſhews his cauſe to the biſhop, 
and requeſts him to abſolve him, an action on the caſe lies againſt 
the biſhop for refuſal. 12 Rep. 76. cites Dr. and Stud. lib. 2. 
cap. 32. fol. 119. | 

If a man be excommunicated, a provibition ſhall afſail him. 


Per Holt Ch. J. 12 Mod. 311, Mich. 11 W. 3. 


(II) Pleadings. 


I, 7 O executors brought a writ of debt againſt one J. N. gr. Excom- 
who came and ſaid that the one executor was excommu- menge- 
nicated, and ſhew'd forth writ of the biſhop which teſtified it, ent, Pl. 4+ 
2 8 Cites S. C. 
and becauſe the opinion of the Court was, that the one ſhall not 
have action without the other; he who was excommunicated was 
demanded and did not come, by which he was ſever'd by the 
Court, becauſe the Court would not record his preſence, and the 
other was receiv'd to ſue alone. 42 E. 3. 13. b. pl. 21. 
2. Excommunication was pleaded in the plaintif in attachment © 5281 
upon a prohibition at the ſuit of the defendant, and the plaintiff 
aid that the excommunication was for the cauſe contain'd in the 
prohibition, and ſo to iſſue. Thirn. ſaid this ſhall be tried per Pais, 
and then it is peremptory, and the plaintiff ſhall recover his da- 
mages upon the iſſue found for him, which all the juſtices de- 
nied; and yet after the ſue was taken as above, and the niſi 
prius granted, quod nota, and ſo it ſeems peremptory. - Br. Per- 
emptory, pl. th cites 3 H. 4. 3. | 
3. In attachment upon a prohibition the defendant pleaded not s. P. For if 
guilty, and after pleaded excommunication to the perſon of the plain- it be tried 
tiff at the ſuit of the defendant, and ſhewed letters of the biſhop or 
4 | OV ny. OY l plaintiff this 
thereof, and the plaintiff ſaid that it was for the ſame cauſe, et non ſhall not 
allocatur without ſaying it by averment by which they were at difable him, 
ſue, if it was for the ſame cauſe. Br. Examination, pl. 14. 5 
cites 3 II. 4. 3. a ; ſe:ms to be 
petemptory. Br. Excommengement, pl. 6, cites 8. C. 


4. In detinue the garniſhee who came in by ſcire facias a latere in 
writ of detinue was permitted to plead an excommunication in the 
plaintiff; quod nota per Cur. by which he ſhewed abſolution pend- 
ing the writ; Weſtbury faid he was once diſabled pending the 
writ, judgment &c. et non allocatur. Br. Excommengement, 
pl. 1. cites 3 H. 6. 35. 39, 40. | 
5. He who pleads excommunication in the plaintiff all ſhew S. P. Ibid. 


letters of the biſbop, teſtifying it preſently, for it is dilatory. Br. 5 _ 


Monſtrans, pl. 7. cites 20 H. 6. 1. 25. 


6. In treſpaſs defendant pleaded excommunication in the plain- 
tiff; the plaintiff ſaid that he had appeal'd according to the laws of 
the Church to the Court of R. Sg. But Newton thought this did 
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not make him able to ſue till the excommunication be revers'd. 
Br. Excommengement, pl. 3. cites 20 H. 6. 25. Ds 

7. Excommunication pleaded in the plaintiff at the Hi, prin, 
the defendant ſhewed thereof the letters of the biſhop. Br. Ex. 
commengement, pl. 8. cites 36 UI. 6. 17. 

8. Note, that the prayee ts be receiv'd cannot allege evconun i 
cation in the demandant, quod nota. The reaſon ſeems to be in. 
aſmuch as the tenant has admitted him able before. Br. Excom— 
mengement, pl. 18. cites 2 E. 4. 27. 

9. In trover the defendant pleaded excommunication in the plain- 
tiff, and ſhew'd the letters of the biſhop certifying ir, but did nt 
ſhew in the plea nor in the letters the time when he was excommu- 
nicated, and perhaps it might be before the laſt continuance, and 
then the plea was jaid not to be good; and reſolv'd accordingly 
by all the juſtices. Cro. J. 82, 83. pl. 6. Mich, 3 Jac. B. K. 
Baker v. Gough. . | 

10. In pleading excommunication the defendant muſt „hi 
the letters of excommunication, Heath's Max. 21. 

Cro. C. 11. Sentence was given againſt the defendant in the Chan- 
+98) th cellor's Court at Oxford, upon which he was excommunicated, 
Ce S C. and taken in London upon an excom' eap'. Afterwards he came 
but nothing into B. R. and pleaded that there was no addition in the ſignificauit, 
e ee, according to the ſtatute 5 Eliz. and fo he pray ed to be diſcharged; 
of addition, but per Curiam, the fenalties mentioned in the ſtatute are diſchar;- 
but the con- ed, but not the excommunication, nor commitment thereon. Jo, 


demnation 226. pl 3. Hill. 6 Car. B. R. Hughes v. Bendy. 


keing in the 


f Viee- Chan- 


cellor's Court for ceſts, and it was reſolved that though the fignificavit did not mention any of e 
cauſes in the ſtatute of 5 Eliz. but is for the other cauſes, viz. for coſts, yet the excomn.unication 
i: good ; but if atry capias with proclamations and penalties therein are awarded, theſe petialtics 24 
C-rteitures are void, unleſs the ſignificavit expreſs it to be for one df the cauſes mentio:.ed in the 
ſtatute, but the excommunication is good encugh ; and cited Broun's Caſe, and Jones and Hyde 

ſaid they well remembred Brown's Cale to be fo reſolved; but none being there on the 
[ 529 ] part of Hughes, they gave ſurther day to be adviſed thereof. Id. Raym. Rev. 
6D. Mich. 12 W. 3. in Caſe of the King v. Fowler, Holt Ch. J. ſaid that this ſtatute was not ve. 


an derſtood till Hughs's Caſe Cro. C. 196. 


12. Note, In pleading that the plaintiff is. ex communicate. 
the defendant ought to he the letters of excommunication unde! 
the ſeal of the Court Chriſtian. Nevertheleſe, this plea does no: 
abate the writ, but upon the plaintiff's ſhewing his letters ct 
alſalution in Court, he ſhall have a re-fummins againſt the de. 
fendant. Brown's Anal. 4. | 

Ker. 17. 13. In zreſpajs the defendant pleads, that ante quinden' Sanc! 
1 © Martini præd' jay cxcommunicatus fuit & ad huc exiſtit & pre- 
„ 4. tulit hic in Cur' literas * teſtamentarias epiſcopi Sarum quæ 
. 1 notum faciunt univerſis quod ſcrutatis regiſteriis indenitur c 
OY e tineri quod excommunicatus fruit & c. pro contumacia in non con, 
id men- parendo to a ſuit of tithes &c, In cujus rei teſtimonium præc 
tioned to be epiſcopus ſigillum appoſuit. It was objected, that ſuch a kins 
og 3 of certificate of excommunicetion as this is, was not ajlowabie; 
init For it ought to be politive, and under the teal of the ordinatz, 
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whereas this is only a relation of what i is found in their regiſter ; hs __ 
{1 non allocatur ; for though ſuch a form of pleading would be 1 0 


altogether n ent in cur law, yet their courſe is "ſometimes mengement 
to certify excommunication ſub ſigillo ordinarii,?! and ſometimes per literas 

4 MW atentes 
per literas teſtamentarlas, as here. Vent. 222. i rin. 24 War; 2. 0 
without hac 


as, 
B. R. Jay v. Bond. 
verba, and 


way of recital is alſo good being of the predeceffor's time; and per Cur. judgment quod breve 


d 


catletur, alſo the not ſaying ſub ſigillo, and being in the third Pn is well enough. 


14. In treſpaſs, the defendant pleaded that the plaintiff was In debt 
excommunicated, and the entry was here, quod ge/endens venit FO" bod 
; the deten- 
& aicit &c. Hale doubted, whether he ou; ht not to have made dant per T. 
ſome kind of defence, though no full defence is to be made when attornatum 


. ſuum venit 
Vent. 222. Trin. dicit, chat 


the plaintiff 
ad breve 

ſuum reſpondere non debet, and pleads an excommunication certified againſt him by commiſſioners 
delegates; but adjudged ill; becauſe venit & dicit without any defence, viz. defendit vim & injuriam &c. 
aud the reſpondere tor reſponderi is not good, 3 Lev. 240. Mich. 1 Jac. 2. C. B. Hampfon v. Bill. 


24 Car. 2. Jay v. Bond. 


10. In debt for rent by three piainttffs as executors &c. the de- Ibid. cites 
tendant pleaded in abatement by petit judicium de breve c. becauſe 505 Po 
ce of the plaintiffs is recujant convict, and therefore quaſi ex- ſulpenderi . 
communicated by the {tatute 3 Jac. 1. But reſolved that this nom debet in 
ought not to be pleaded in 1 by petit judicium de breve, = 
becauſe the writ 15 not abated by it, but ſuſpended, and the plead- Rowan. 
ing ought to be ſiſpenderi non debet. 3 Lev. 208. Mich. 36 Car. 2. Mich. 33 
C. B. Ld. Sturton & al' v. Picrpoint. NET 


Paſch. 37 Car. 2. Rot. 703. all in C. B. 


16. The pry excommunicated for nt going te his pariſh- 
church upon the return of the figniticavit, may Fr DIS 
that he has gone to any ether church, Skin. 176. pk 6. Paſch. 36 
Car. 2. B. R. The King v. Barnes. 

17. In debt upon a bond, the de 7 pleaded in — 
that the plaintty WAS C municate! ñjudges del Zates, and macie 
projert of the writ of excom' cap”, Bur a reſpondeas one r was 
awarded, becauſe o certificate of the judges delegates cvas produced; 
and if the profert of the writ had been ſuffic ient without certifi- 
cate, yet it ought to have been ſub pede ſtigilli, beca uſe it is a writ L 538 7 
out of another Court. Lutw. 17. 19. Trin. 2 Jac. 2. Bradley 
v. Glynne. 

18. Excommunic mn in plainti was pleaded in abatement 
with concluſtion of petit judicium Sc. et greed defendens eat inde 
Jus die abſolutely, and ee ens cer awarded for two reaſons z 
Iit, For the concluſion or ht to be jine die guen/gue plaintiff was 
abſolved, for upon abſolution be ſhould have a re-ſummons. 
2dly, Peg n ot having a certificate of the ex communication. 
12 Mod. 580. Warner v. Green, cites 9 Rep. 41. 8 Rep. 62. 


xcommu: nication is allowed the writ 
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does not abate, but the entry is quod loquela remancat guιubL 
Sc. 8 Rep. 6y. a. Mich. 6 Jac, at the end of Trollop's Caſe. 

20. B. R. is now, ſince the ſtatute, ſcle judge of the writ, and 
the ſufficiency thereof; per Holt Ch. J. 12 Mod. 5 19. Paſch. 
13 W. 3. in Caſe of the King v. Hill. 


21. Cafe for continuance of a nuſance ; the defendant plac; 


that the plaintiff vas excommunicated, and did not fheww the certificate, 
nor fer what cauſe the excommunication was, and concludes bi! 
flea with a prayer, that the parel remaneat fine die, witheut ſaying 
guouſque, The plaintiff demurs ; and for theſe reaſons reſpondeas 
ouſter was awarded. Ld. Raym. Rep. 701. Mich. 13 W. 3, 
Warner v. Green. | 
22. It was moved to quaſh an excommunicato capiendo; ft, 
I: does net appear that there was any cauſe depending in the Eccle- 


fraſiical Court. 2dly, It does not appear that it was of eccliſiaſtica. 


cognizance z; Raym. J. contra, as this came from the eccleſiaſtical 
delegates by appeal, your Lordſhip will take it to be of eccleſiaſti- 
cal cognizance, Holt Ch. J. ſaid, tho' eccleſiaſtical delegates 
do give ſentence, and award execution, it does not follow that 
it is of eceleſiaſtical cognizance. The writ was quaſhed. Holt“ 
R-p. 658. pl. 4. Paſch. 7 Ann. The Queen v. Harris. | 
23. Excommunication cannot be pleaded after general initar— 
lance, for thereby the plaintiff is admitted to be a good plaintiff, 


but after a /pec:al imparlance it may be pleaded. Gilb. Hiſt. oi 


E. J. 163. 


24. When excommunication is pleaded, the biſhop's letter un- 
ter his feat. witneſſing the excommunication, muſt be ſberun, and tho 
the plaintiff cannot deny a plea, yet the writ hall not abate, but 
defendant eat inde tine die, becauie the plaintiff upon producing hi 
letters of abjuiution ali have a re-ſummons or re-attachment. In 
zppeal the defendant pleaded excommengement in the plaintiff, 
and is let out on matinprite till the plaintiff purchaſe letters of ab- 
jolution, tor then veferdant muſt plead in chief, Gilb. Hiſt, ol 
C. B. 103. | | 

25. When excommunication is pleaded in the plaintiff, he 


ſhall net repiy that he bas appealed from the ſentence, tor the ſen · 


tence is in force till it is repealed, and whilſt it is in force he 
cannot appear in any of the courts of juſtice, but he may rep! 


that he is alſelved, for then his difability is taken away. Gilb. 


Hiſt, of C. B. 164, 165. 

26. Vs here you plead excommunication, it is not ſufficient to 
New the writ de excommunicuto Capiendo under the ſeal of the 
Court, for the bit 15 ns evidence of the cantinuance of the ecm 
vicalion, lince he may be ativiled by the biſhop, and that will not 
appear in the King's Court, becauſe ſuch aſſoilment is not rezurne 
inte the King's Crurt from whence ſuch fienficauit is ſent, Gilb. 
Hiſt. of C. i. 160, 161. N 

27. Northey attorncy-general moved to quaſh a cap' excom', 
the words whereof were in cauſa defamationts & convitij, becauſe 
it d.d 191 appear tut the defurnatory wirds were uUithin the uy 
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urtion of the Eccleſiaſtical Court, a rule was made to ſhew cauſe, 
and for want of cauſe the writ was quaſhed. MS. Rep. Hill. 
3 Geo. B. R. The King v. Smith. 
28. In the writ of excom' cap' the ſpecial cauſe muſt be eu- 
+r-//ed. 10 Mod. 351. Hill. 3 Geo. B. K. The King v. Theed. 
29. It was moved to ſuperſede a capias excommunicat” iſſued 
againtt the defendant, becauſe the words of the writ were in 
cauſa pro reformatione morum, which he ſaid were too general, 
ind did not denote that the cauſe was cognizable in the Eccle- 
ſiaſtical Court; for it might be that the defendant was libelled 
for not putting off his hat, or making a bow when he ought, or 
for being a clown, or ſuch like, or for ſome crime not within 
the juriſdiction of the Eccleſiaſtical Court; for all ſuch cauſes 
may be ſaid to be pro reformatione morum. Ihe Court doubtet 
wacther they could ſuperſede the writ, becauſe they thought it 
was not judicially before them, and inclined that they ought to 
{tay till it was returned, and then quaſh it if it was ill; however 
they made a rule to ſhew cauſe, whereupon it was inſiſted by the 
proſecutor's counſel, that the writ ought not to be ſuperſeded, 
and cited 1 Sid. 181. where the Court refuſed to ſuperſede a 
cap' excom' upon a ſuggeſtion that the party was excommuni- 
cated for a cauſe not mentioned in the 5th Eliz. cap. 23. becauſe it 
was not judicially before them before an habeas corpus granted 
and returned; but per Cur. the reaſon of that caſe was, becauſe 
the matter ſuggeſted was by the faid ſtatute to be pleaded, which 
could not be until the party was in Court, and per tot. Cur. the 
rule was made abſolute by a ſuperſedeas, becaute when the writ 
as brought into this Court, it is by the officer of the Court en- 
tered of record verbatim (as all other writs which iſſue out of 
this Court are, or are ſuppoſed to be), and then delivered to the 
theriff &c. which is the delivery of record to the ſheriff &c. 
mentioned in the ſaid ſtatute; therefore when any ill capias ex- 
cam” improvide emanavit, this Court may upon information thereof 
as well Have recourſe to, and rely upon their own record of that 
writ, as they do upon their records of their other writs, and ſuper- 
jede it as they ds others, and per Cur. tor the reaſons firſt men- 
toned there is no colour to ſupport the writ, MS. Rep, Hill. 
3 Geo. B. R. The Ning v. I hede. | 
30. Darnel ſerjeant moved to quaſh an excom' capiend', iſt, 
becauſe in the recital of the ſignificavit the excommunication was 
jad to be by F. S. commiſſarium archidiaconatus Suffolkie legitime 
conftitut”, and did not fhew whether he was commiſſary of the biſhop 
o commillary of a peculiar to whom the right of excommunication did 
lelang, and cited 11 H. 4. 64. pl. 16. Cro. E. 431. 791. Het. 
65. to prove that the authority of him who acts as an officer mutt 
appear: 2dly, becauſe the defendant was only ſaid to be of ſuch 
Place infra archidiaconat', which words do not imply that he 
was commorant at the ſaid place, therefore it does not appear that 
the defendant was within the juriſdiction: 3dly, becauſe the 
proceeding was for uot paying a churcherate, and it did not appear 


Q q 4x (Hut 
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that the church was within the archdeaconry : Athly, becauſe it was 

not ſet forth that the excommunication was announced in the deſen- 

dant's pariſh church in the time of divine ſervice, which the canon 

law requires. Per tot. Cur. all the exceptions were over-ruled; 

the 11t, becauſe the biſhop being the perſon who certihes, and he 
having of common right a general juriſdiction over all his dio— 
ceſe, and according to STARLING's CASE 1 Roll. 434, power to 

appoint a commiſſary in every archdeaconry if he pleaſes ; the 
commitlary in this caſe is to be intended the biſhop's commiſ— 

fary, and his authority is undoubted]y well ſhewn by ſaying that 

he was legitime conſtitut'; for it is the biſhop that certifies, and 

credit is to be given to him, and in the caſe of DENHHAM AN 
DTEPHENSON 1 Salk. 40. the authority of a commiſlary of a pe- 

_ Culiar is ſet forth in the like manner, and adjudged well: the 

2d, becauſe the words of ſuch a place ex vi termini imply a com- 

L 532 morancy in that place, beſides F be was not commorant within the 
juriſdiction he might have had à prohibition before ſentence, but af. 
ter ſentence it is ioo late to make that objection: the 3d and 4th, 
becauſe it is not neceſſary to ſet forth every particular fact and 
ſtep of proceeding, If there appears a ſufficient authority, and 
what was done be ſet forth in general, it is well enough; be- 
ſides if the Court had been irregular in any of thoſe particulars, 
the defendant might appeal to the ſuperior Eccleſiaſtical Courts. 
It was objected that the words in the concluſion of the f1gnit- 
cavit, as they appeared by the recital, were ſigillum quo in hac 
parte utimur apponi fecimus, whereas the ſignificavit ought to 
be under the biſhop's ſeal, and all the precedents are ſigillum 
meum or officii ; but per tot. Cur. the writ was adjudged good, 


MS. Rep. Mich. 5 Geo. B. R. The King v. Burward, 
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Excommu. . Pi Xcommunication in appeal does not loſe the ſuit of. tie 


>1Ca4TION W . 0 5 5 8 
„ plaintiff, nor by this ſhall the King have the ſuit, but 
the plaintif the defendant was let by mainpriſe de die in diem quouſque alſolva- 
| e pl tur; quod nota. Br. Excommengement, pl. 9. cites 3 All. 12 
doubt; for the defendant cannot be upon this arraigred at the ſuit of the King; ſor the plaintiff may 
be abſolved, and the defendant thall anſwer to the appeal, and if the de fendant ſhall be impriſoned 
it may be that the plaintiff will not be aſſoiled for covin to hold the defendant in priſon, and if 
he ſhall be diſrfiſſ-d the King may be defrauded, ſo that the defendant ſhall not be arraigned at 
his ſuit, and at laſt the defendant was let to mainpriſs, and went fine die till a certain day, that the 
Court in the mean time may be adviſed, M. 3 E. 3. he went to mainpriſe from day to day till the 
P:4iAULT was abſolved. Br. Excommengement, pl, 10. cites 13 E. 4. 8. 


2. Excommunication is no plea in an action brought by % 
.tam, becauſe it is the ſuit of the King for contempt to his Jaw, 
12 Rep. 61. in a nota there, | 
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(K) Writ de Cautione admittenda, 


f. IF the party excommunicated, who is taken and in priſon, 
offers ſufficient caution or ſurety to abide the ordinances and 

rules of the Holy Church, and the judges there and the ordinary do re- 
{uſe for to take ſuch caution or ſurety, then he may have another 
writ unto the biſhop ts admit of his cautim. F. N. B. 63. (C) 

2. When a man is juſtly excommunicated, and taken by 
force of the King's writ de excommunicato cap. zf the biſhop, 
upon the King's writ de cautione admittenda &. do not deliver him, 
then /hall a writ out of the Chancery go to the ſheriff upon the refuſal 
of the biſhop to deliver him. 2 Inſt. 623. | 

3. In debt upon a bond, the conlition recited, that whereas the Raym. 225. 
chligor was excommunicated tor not coming to church, and that the Nich. 25 
nw plaintiff at his inſtance and requeſt had abjolved him, that if he wo 8 
HGguld obey all the lawful commands of the Church, that then Cc. S. C. ad- 
The defendant demurred, ſuppoſing the condition to be againſt { 533 |] 
law, and ſo the bond void. Hale ſaid, if a man were excommu- Jornatur. — 
nicated, there was a writ de cautione admittenda z and ſometimes + 3 
they took an oath of the party ad parendum omnibus cccleſiz chat Hale 
mandatis licitis & honeſtis; and that was called cautio juratoris; Ch. J. 


and ſometimes cautio pignoratitia was given; adjornatur, Vent. 1 2 
166. Mich. 23 Car. 2. B. R. Exeter (Biſhop) v. Starr. was good 
| or not, but 


that Wild J. held it good. But that it being moved again in the following term the Court would 


not proceed in the caſe, becauſe the excommunication and offence were pardoned by the general 
pardon ; but then Hale Ch. J. ſaid that upon writ de cautione admittenda the biſhop may take a 
ond, becauſe the writenables him to do it, but not otherwiſe ; and now Wild J. held that the bithop 
cannot take the bond in his own name, and ſo to make the forfeiture due to himſelf which ought to 
go to the King, and cited Roll. Rep. 110. — Debt was upon a bond, conditioned for the obligor's 
lubmiſſion to the Church; the bond was given inthe year 169 3, and there being a general act of 
pardon ſince that time, the queſtion was, whether ſince that act took away the offence and excom- 
munication, it would not likewiſe diſcharge the bond? And the Caſe of the Biſhop of ExETEX AND 
STERLING in my Lord Hales's time, now in Ll.evinz's Reports, was remembered, and ſaid, that 
there never was any judgment upon the roll; and it went oyer to be ſpoke to this term. Mich. 
2 Ann, C. B. Biſhop of Durham v. Ladler, 


4. It was moved for a /uper/edeas to a writ de cautione admit- 
tenda, for that they had taken a writ to the ſheriff without any 
affidavit ſiled, that the biſhop refuſed to admit of caution, and for 
that reaſon a ſuperſedeas was awarded, Vern. 119. pl. 107. 
Hill. 1682. Archbiſhop of Vork v. 

5. Aud the Lord Keeper declared, that finding this Court often 
troubled with writs de cautione admittenda, he thought the right 
of it was, that if there was a ſentence for a man to pay money, 
or to do any other thing in the Spiritual Court, a man ought fir/t 
to perform that before he is admitted to his writ de cautione ad- 
mittenda; for it is in vain to take ſecurity parere mandatis eccle- 
liz, where a man refuſes to obey the ſentence, Vern. 119. pl. 
107. Hill. 1682, Archbiſhop of York v.... 

| | | 6, Sed 


24 4 
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Excommunication. 


6. Sea quære; for ſuppoſe a man be excommunicated /r 1 
coming to church or not receiving the facrament, how can he do that 
fill his caution is admitted and he abſolved ? Vern. 119. in S. C. 
ſeems to be a quzre of the Reporter. 


(L) Superſedeas of the Writ, in what Caſes; 


And by what Court, 
I. THE Court diſcharged the defendant becauſe the excom- 


munication on which he was taken (being on a quarrel 
with the regiſter) was not before recorded in Court ; and fo, by 
Windham, is e conſtant rule of the books where he is not taken 
fer any of the cauſes in the flatute for which particular penalties are 
annexed ; but per Cur. the party ſtands ſtill excommunicated, 
Keb. 632. pl. 116. Mich. 15 Car. 2. B. R. The King v. Aylet. 


2. A, ſuperſedeas to an excommunicato capiendo was moved 


for on a ſuggeſtion that the party was not excommunicated for any of 


the cauſes mentioned in the flatute 5 Elix. But per Cur. the cauſe is 
not judicially in Court till hab. corp. be granted and returned; 
and Windham J. ſaid, that one may be taken on an excom. cap. 


upon a cauſe not mentioned in the ſtatute, becauſe the atute does 
8 


not take away the excom. cap, at common law, but gives it with 
greater penalty in certain caſes mentioned in the /latute, ſo that the 
excom. cap. in the other caſes ſhall be without a penalty. Sid. 
181. pl. 19. Hill. 15 & 16 Car. 2. B. R. Anon, 

3. Reynolds J. ſaid that he remembred a caſe, where it was 
determined, that a writ of excommunicato capiendo might be 
ſuperſeded before the return, [and the Court in the principal caſe 


emed directed by it.] Barnard Rep. in B. R. 38. Hill. 1 Geo. 2 


in Caſe of the King v. Blagrave. 


4. It was moved to ſuperſede a writ of excommunication, be- 


cauſe it was not ſbeton that the defendant was commorant within 
the dioceſe at the time of the excommunication pronounced, but this 


was diſallowed ; per Ld. C. Parker. Wms's Rep. 435. Paſci, 
1718. The King v. Burrard, | | 


5. And another objection was, that there was ns addition to 


the defendant in the writ ; but it was anſwered on the other fide 


that addition was only requitite in the cauſes of excommunication 
mentioned in the ſtatute of 5 Eliz. 23. for which reaſon it was 
true, that for want of addition there could be no proceeding againit 
him by 1way of proclamations with pains and penalties for nit appear- 


ing, but as the matter was plainly of eccleſiaſtical conulance, 


viz. the repairing of a church, the excommunication was good ; 
and the Court likewiſe diſallowed this exception, Ibid. 

6. But the wri iſſuing out of Chancery, and returnable in 
B. R. according to the ; Hart though not actually returned, but 
having been brought into B. R. and by that Court deliver ed 16 the 
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ſterißß, his Lordfhip doubted “ whether Chancery could ſuperſede * Writ waz 


: . . . f t pay- 
this writ, B. R. having been poſſeſſed of it, but afterwards ſeemed Ne — 


to think it might becauſe of the great miſchief which might cauſe in che 
follow if ſuch writ ſhould iſſue + in the long vacation when B. R. 2 
does not ſit, and ſo might be a failure of juſtice, and the party 3 
continue long in priſon, and without remedy. Ibid. 436. SS + 
| : tythes, and 

other eccleſiaſtical duties, which being illi for uncertainty, though the writ was inrolled in B. R. yet 
being got returned there, to prevent a failure of juſtice, it was ſuperſeded in Chancery by Ld. C. 
Ring, Trin. 1727. Wms's. Rep. 436. in a note there, cites Trin. 1727. Barlow v. Collins. 

+ In a nota, Wms's Rep. 436. at the bottom, is added a quzre, whether the words (in the long 
vacation) thould not have been (a little before the long vacation.) For that the ſtature 5 Eliz, ſ. 2. 
expreſsly ſays, that every writ of excommunicato capiendo ſhall be made out in term time, 


For more of Gxtommunitation in general, ſee other proper 
titles. 


execution may be ſued there. 12 H. 4. 23.] 
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- 


: | This is 

* F. f , miſplaced 
Execution of Fine or Recovery. . 

| ſo in Roll. 
(A) In what Court Execution may be ſued. 

| Fol 884. 

| . .* . 

Ii. IF a * record comes into B. Regis by writ of error, execution Br. Faux 


may be ſued there. 12 Hf. 4. 23. ] 123 

: ; 7 : Pi. ©. cites 
S. C. Fitzh. Execution, pl. 27. cies 8. C. * S. P. And it ſhall never be remanded; 
or execution cannot be awarded in a tranchiſe without the record, but B. R. ſhall award execution. 
Br. Parol ou ple Remaund, pl. I. cites 44 E. 3. 37. S. P. that ne may have execution in 


B. R. by ſcire facias. Br. Executions, pl. 1 12. cites S. C. 


2. If a record comes into Bank upon a writ of falſe judgment, 2 Faux 
uggment 
4 pl. 6. cites 
C. —Fitzh. Execution, pl. 27. cites S. C. — Where record of a baſe court is removed inta 
B, R. by writ of falſe judgment, there by this it is not of record to have execution upon it, but if the 
Court affirm the firit judgment, or reverſes it, then execution lies; or writot error when they have 
neddled with it, and not before; quod nota, Br. Executions, pl. 75. cites 39 UI. 6. 3. q—— 
8. P. For there lies the record. Br. Executions, pl. 112, cites S. C. 


3. Sci. fac. to have execution in writ of annuity, and the caſe was, S. C. conti- 
that after judgment in C. B. the defendant removed it by writ of —y Ho 
error into B. R. and after the record among other records was re- 5 pl. 3 
bed into the Treaſury or Receit, and after the plaintiff brought 
**r1:27ar7 out of the Chancery directed to the chamberlain and 


5 | treaſurer 


5 « 


Der. CN; 
df a. 


1 
3 


oy 4 
Z 
Y 
Lt 


v 2 * E 


„ 


Vs pg > og 
W — 
- or: _ "= 5 
> age . 


2 — 


535 Execution. 


A 22 
2 * 


&- + N 


pl. 20. cites S. C. 


treaſurer to certify it in Chancery, and from thence he came by mitt. 
mus into C. B. and the plaintiff prayed execution; Priſot ſaid, it 
ſeems that C. B. ſhall award execution notwithſtanding that it 
was removed from hence into B. R. by writ of error, and thence 
the record came into the Receit; yet F nothing was done upon it 
in B. R. C. B. may award execution notwithſtanding the dec 
Was once in B. R. and in this caſe it is at the election of the party 
to ſue execution in the one court or in the other, and if Jude. 
ment was affirmed in B. R. and after the record came into the 
Receit, the party may yet ſue execution in C. B. upon the re- 
: cord removed. Brook ſays, quzre inde ; for it ſeems to him, 


in B. R. But per Priſot, if the judgment was reverſed in B. R. 
and the defendant removed the record out of the Receit into 
C. B. and ſued execution, the other may ſay that the judgmein 
was reverſed in B. R. in bar of execution. Br. Exccutions, 


pl. 71. cites 37 H. 6. 16. 


This is f 5 ; 
in Roll, but * At what Time. 


miſplaced 


_— (B) Upon whom it may be executed by Entry, 


= * 4 C1. IF a judgment be reverſed in writ of error againſi the heir a 
8. &. the recoveror, the demandant may enter without motc 
where the upon him, though he be in by deſcent. 9 H. 6. 49.3 

heir has | 

his age the demandant ſhal! have ſcire facias againſt him at his full age; per lune. — Fitz. Ecrcry 
Br. Entre Congeable, pl. 105. cites S. C. pF | | 


[ 536 J (2. If in writ of error againſt the heir of the recoveror tie 
Br. Error, judgment be reverſed, yet he cannot enter upon the tertenaut 
S. without 4 ſcire facias ꝙ H. 6. 49. 

Fitzh. Error, pl. 20. cites S. C. D. 376. b. Marg. pl. 26. cites 49 E. 3. 21. and 48 E. 3. 27. 


and Mich. 1 Jac. B. R. per Cur. that where one has judgment to recover if his entry be lawtul he 
may enter without ſci. fa. and without ſuing of execution. 


+ Br. Barr, [Z. If a man recovers in real action, and tenant dies after beer. 


= any execution, yet demandant may enter wþor the heir. 10 H. 6. 5. b. 
Br. Entre 16 Hf. 9. 8. b. 3 H. 4. 7. 21 H. 6. 17. b. becauſe the le. 
Congeable, cord binds his title. ] | | | 

pl. 34. cites 

S. C. & &. P. per Newton. 


e. [4. So though it be of land in tail. 10 H. 6. Ff. b. J 
given 
againſt a tenant in tail upon a faint or falſe action, and tenant in tail dies before execution, i19 e-. 


cution can be ſucd againit the iſſue in tail, Co. Lit:. 361. b. 


[5. Se if a man recover in real action, though there are 25 5 


er 4 deſcents before his entry, yet he may enter upon thoſe to _ 
| | ol 


that if they meddle with the record, that then execution ſha!! be 
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it deſcended becauſe the recovery binds the blood and diſproves 3 3 
5 a cen pl. 

the title. . 3 . 4. 7. 27. 

5. C.—Fitzh. Mortdanceſtor, pl. 3. cites S. C. — Br. Entre Congeable, pl. 116. cites S. C. and conſe. 

zuentiy upon the heir of the alienee of him who loſt by the recovery. For he cannot be in better plight 

man the tenant who lot; per Neale ſerjeant; quod non negatur, ibid. pl. 18. cites 2 H. 4. 

10. 17. S. P. Per Thirning and Tir whit. | 


6. If a man recovers in real action, and after before execution 
a ſtranger enters and dies ſeiſed, yet the recoveror may enter upon Fol. 885. 
K, > 8 » b 2 -/ 
his heir. 16 Hf. 7. 8. b.] ar 
very the entry is lawful upon him who is in as heir to the tenant who loſes ; for this title is bound. 
Contrary i: difleiſor enters and dies ſeiſed. Nota diverſitatem, for he is not in properly as heir. 
Br. Entre Congeable, pl. 1-4. a remark of Brook on the 5 II. 7. 2. 29. Ibid. pl. 133. cites 
5. C. and Brook adds the likp diverſity. 


7. If a man recovers in writ of right of aduowſon, and after at 
the voidance a ſtranger preſents, yet when the Church voids again 
the recoveror may preſent. 16 H. 7. 8. b.) 

8. If the demandant recovers in an aſſiſe mortdancgſtor, he 
may enter and execute the judgment without being put in ſeiſin by 
the view of the jurors, but if he be diſſeiſed again, he ſhall not have 
redifleifin, but is put to his writ of poſt diſſeiſm ; per Dyer and 
Welſh. Mo. 54. pl. 157. Paſch. 5 Eliz. Anon. 


[(C) At what Time a Recovery may be executed 
by Entry. 


Fx, HE who recovers may as well enter after the year as within Fitzh. En- 
= the year upon him againjl whom the recovery was Had. 1 
40 E. 3. 23. b. cites #0. 
[2. But he cannot enter pon a ſtranger to the recovery after Fitzh. Fa- 
the year. 0 3 b. 2 
: cites S. C. 


Hees : : E 9 Fitzh. En- 
[ 3 nnot enter after a deſcent caſt. 49 E. 3. 23. b.] 8 


able, pl. 35. cites S. C. hut ſce (B) pl. 5. E- ſupra. 


(D) What ſhall be ſaid Execution in Law to ouſt [ 537 


Action executory. 
II. UroN a fine ſur conuſans de droit come ces which he has 


of his gift there ſhall not be any execution. For it 15 
executed, 43 E. 3. 15. b.] 48 
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Seiſin of the Eſtate. 


I 


Fitzh. 


bad C2. If baron and feme are tenants ſpecial tail by fine in remix. 


pl. 2. ches 4er, and the one dies, and the other enters after the determinatis, 
S. C._— of the particular eftate and dies, their iſue ſhall not have any. new 
99 Sire execution though he claims as heir of the body of both. ® 5 
clas, pl. E 6 5 | 
87. cies E. 3- 6. + 49 E. 3. 22.9 | 
8 3. If he was ſeiſed of the land, but not by force of the fine, he 
ſhall have execution. 25 E. 3. 48. b. 


| (E) Conjunction of Eſtates. 


3 in Fi. TF fine be lævicd to one remainder to his right terrs this 1s 
C1AS, p.. g * - g 2 
— executed, and therefore his /n ſhall not have executic!: 
. 42 E. 3. 9. b. 

Scire Facias, pl. 82. cite; S. C. 


_ 2. If by fine there be Ile for life remainder in tail, remairaer 
cies, pi. Be. 7 fee, and leſſee ſurrenders to remainder in tail, and after remain. 
cites S. C. der dies without ifſue, and all diſcends to the lefſee who enters, b. 
| which he is feiſed in fee, and fo the fine executed, and es, hs 
beir ſhall not have execution. Contra 42 E. 3. 9. b. Becauic 

during the life of the leſſee it is not executed. * Brock Sci: 


Facias 21. ſays it is great error.] | 


Pr. Scire [3- But in this caſe it after the ſurrender the remainder in tas 


P_—_— had died without iſſue, he in remainder in fee might ſue eic 
S. C._— for his remainder, for it was not executed. 42 E. 3. 1c.) 


Fitzh. Scire f 
Facizs, pl. $2. cites S. C. 


Be. Fines UA. If tenant in tail remæinder to his right heirs dies 1withiut 
eee, Ge iffive, his collateral heir ſhall have ſcire Facias for the remainder 
a in fee. 7 H. 4. 16. be} | | 
. 


Fitzh. Scire 5. If eſtate be 2 tb, and the heirs of ane. and he whs has fir 


—_—F life ſur vives ; the heir of him who has the fee may ſue execution 
S C.—— after his death, or mortdanceſtor at election. 42 E. 3. 9. b. 


It in ſuh But Brook Scire Facias 21 lays 9 Miri that it ſhall be 


caſe a firane -cuted at election.) | 
ger avares, 
in this caſe the heir may either ſuppoſe the ſee. ſimple executed, and have an affiſe of moctdin- 
1 538 ] ceitor, the word: of which writ be, Si R. pater tuit ſeiſitus die quo obiit in domiates 
ſuo ut de teodo, which cannot be faid of him that has but a remainder expectant up? 
an eftare for lite, but in reſpect that he is ſeiſed of a tee-timple, and of a joint eſtate in potletſion th: 
words in the writ are true, that he was ſeiſed in dominica ſuo ut de feodo. Likewiſe the heir mas 
hive 4 writ of right, which alto in tome fort proves the fee-fimple executed, or the heir may have 
a 'cire facias to execute the tt: , by which the heir ſuppoſes that the tee was not executed, or ke 
muy meintzin a writ of intrufion where the heit makes the like tuppotition, and ſhall term 1t3 
$ca443%%g, Co. Litt. 184. a. 5. : 
(6. If an eſtate be given to the barin and ſeme, and the bel 
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of the baron, if the baron ſurvives and dies, his heir ſhall not have De. 
5 | | aclas, pl, 
a new execution. 11 H. 4. 55. b.] 72 


S. C. — gr. Mortdanceſtor, pl. 7. cites S. C. 


C7. $5 it ſhall be if the feme ſurvive. 11 U. 55. b.] Br. Scire 


| Facias, pl. 
Br. Mortdanceftor, pl. 7. cites S. C. 


77. cites 8. C. 


8. If leſſee for life remainder in tail are by fine, and lefſee in- — 


27 the remainder in fee and dies, and then he in remainder dies, Fol. 886. 


| . A Fitzh. Sci 
is there objected that this feoffment enures but as a ſurrender, — 
50 E. 3. 6. | | | | cites S. C. 
79. If tenant after paſſibility has a remainder in tail to his heirs — Ton 
| : : , : acias, pl. 
de remainder Is executed. Contra 7 H. 4. 23. b. adjudged. J g de 


7 H. 4. 22. S. C. Fitzh. Scire Facias, pl. 65. cites 8. C. 


10. If tenant in tail be, the remainder to a ſtranger in tail, the 
remainder to the right heirs f the dene in fee, this is not any exe- 
cution of the remainder in fee; but after the determination of 
both eſtates tail, the co/lateral heir the donee ſhall have exccu- 


tion. 38 E. 3. 17. b. J 


F) In what Caſes the Execution of one ſhall 
terve for others. | 


1. IF a man be once ſeiſed of the eſtate, no execution may be 
ſued after by any 2who claim the jame eſtate ſo executed.) 

'F2. If leaſe be made for life, remainder to the baron and feme * Br. Scie 

in ſpecial tail, and baron dies, and lefſee dies, and the feme enters, — 

by which ſhe is ſeiſed in tail, after her death the iſſue, though he 8. C. 


claims as iſſue of both, ſhall not have new execution, for he t Fink. 
claims the t oy E o E 0 ] Scire Fa- 
ims the fame eflate. * 49 E. 3.22. + 50 E. 3. 6. B 


3. If a fee be executed in the ance/icr, it ihall never be executed citess. C. 
again by his heir. 17 E. 3. 29. l win 

[4. If a fee tail be executed in the anceſtor, it ſhall not ever — 
de executed again by his ue in tail. 29 E. 3. 16. b. adjudged. cites S. C. 


Contra * 17 E. 3. 29.3 


(8) Of what Eſtate it ſhall be ſued. 


4539 1 
I.. IF remainder be limited to one in tail with divers remainders 1 — 


| over for life the remainder in 2 to the remainder- man in 24. cites 
tail, if the remainders die, ſo that the fee and tail come together 43 E. 3. 
to the heir, if he ſues execution, he may ſue it but only tor the — = 
tail, 43 E. 3. 12. „ Scire Fa- 
. clas, pl. $3. cites S. C. 
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2. Upon a ſcire facias quare executio non, the plaintiff in error 
may aſjign error; but if he does not, the judgment is only that 
execution be awarded, and not that judgment be affirmed. 12 
Nlod, 231. Mich. 10 W. 3. Anon. 


(H) How it is to be made. 


end GY (I. IF a recovery be of divers meſſuages, the ſheriff upon the 
8. S. P. by writ of execution may make execution in one in the nam: 
Haughtpn, of all, without going to every one in particular. My Reports 


--ocy by 14 Ja. per Haughton, Paſch. 15 Ja. B. R in the ſame Caſe ſo 
deld per Cur.] - | 


(2. But if a man be to be put into poſſeſſion of divers me!- 
ſuages upon a writ of execution, and the houſes are in the pin 
cf ſeveral men, he ought to go to every houſe particularly and 
thereof deliver ſeiſin and delivery of ſeiſin of one in the name ot 


all is not ſufficient. Paſch. 15 Ja. B. R. per Cur. betwern 


Fiqd and Bethel ; for the ſheriff ought to give plenar tam ſeiſinam. 
Where ſe- 3. If a man brings ejeciment of 40 acres of land, and recovers 
r l f 20 and not the reſidue, upon the writ of execution the ſheriff m 
ed, and but deliver to him ſome, viz. three or more acres in the name »f i't 
part reco- tu hole, without ſetting out the land recovered by metes and Hau 
— though the plaintiff has not recovered all the acres whereot he 
comes to has brought his action, and of which he has ſuppoſed the deten- 
bim togive dant tenant. Trin. 15 Ja. B. R. adjudged.) 


execution 
of the acres recovered, it is not ſufficient to give poſſeſſion of one acre in the name of the who.e tant 


- 8 a f 11 1 hs 
are recovered, but he muit ſet forth all the acres in particular, fo that the recoverors (hall have UK 


benefit of the judgment by certainty, and the ſeveral profits, without interruption or duturbance: 
per Ley. Ch. J. Palm. 289. Trin. 20 Jac. B. R. Molineux v. Fulgam. 


Roll. Rep. [4. If a writ of execution goes to the ſheriff t put a mn in 


920. pl. 8. Pelſelſion of 20 acres of land, the ſheriff ought to give him 20 fle, 


S. C. ruled 25 . * 28 2 + 
accordingly. 17 quantity, according ta the uſage of the country where it is, and not 
949% oi according to the ſtatute, My Reports 14 Jar adjudged, Fla 
7 - . =D , i 

but S. P. . Bethel. g . 

does not appear. iS 


{ 540 ] ß. If a man recovers rent ar common, upon which a writ iſſues 
Br. Seiſin, to the ſheriff % put him in poſſeſſion, and the ſheriff comes 191 the 
8 land, and delivers to him ſeiſin of the rent ar common by arch tn 
- is well made, and the “ recoveror is in actual poſſeſſion by l, 
* Fol. 837. 22 All. 24. per Thorpe.) | | 

OR — 


Brooke lays, quære bene. 


Fitz!. Aſſiſe, pl. 228. cites S. C. 


wa 7 pl. 6. If a man ſeiſed of a rert-charge enters into a ,atute- mel. 
— . . p . f | 
3 chant, and afterwards execution is ſued upon it, this rent {hal 

be extended in executfon, though the fatute de mercatoribus fd 


verbis. 


D. 295. b. ory that the 'goeds and lands of the debter ſha!l be delivered dy ? 
| reaſon· 
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reaſonable extent, but ſays nothing of tenements or other things; 296. 2. pl. 
and it was held, that after execution thus taken, the cogni/ee may " 0. 
avnv for the rent without any attorument made by the tenant S. P. and 
of the lands, becauſe his eſtate is by act of law. Mo. 32. pl. ſeems tobe 
104. Trin. 3 Eliz. Anon. | * 
7. In an information of intruſion in the Exchequer for in- 
truding into 2CO acres of land, and 40 acres of wood &c. upon 
not guilty pleaded the jury find the defendant guilty in 20 acres 
of land, and 12 acres of wood, and as to the reſt not guilty ; it 
was moved in arreſt of judgment, that the lands in which &c. 
are not aſcertained, ſo that the Court knew not into which to 
put the Queen in poſleſſion ; but per Manwood Ch. B. this ſhall 
be by the appointment of kim that proſecutes for the Queen; and 
if he enters on any other lands or woods than thoſe in which the 
Queen has an intereſt, it ſhall be at his peril; and this he ſaid was 
the opinion of the juſtices in the Star- chamber. Sav. 28. pl. 67. 
Trin. 24 Eliz. The Attorney General v. Aylworth. 
8. Upon an elegit the jury hall extend all the land, and the 
bailiff (where there is a franchiſe) and the /herrff, where no fran- 
chiſe is, ſhall deliver the moieties, and not the jury; and ſo are all 
the precedents. Cro. C. 319. pl. 13. Trin. ꝙ Car. B. R. Spar- 
row v. Matterſock. 
9. A 7 gl of part of the goods in a houſe by virtue of a fferi 
factas in the name of the whole is good ſeiſure of all; per Holt 
Ch. J. at Guild-Hall. Hill. 10 W. 3. Ld. Raym. Rep. 724, 
725. in Caſe of Cole v. Davis & al' aſſignees of Maul a bank- 
rupt.. | 


(J) Upon a Fine or Recovery. 
Againſt whom it ſhall be ſued. 


(i. IF a man recovers in an ceAment againſt J. S. who after 

dies, he may ſue execu..on again his heir; for by intend- 
ment J. S. his anceſtor the ejector was a diſſeiſor. P. 3 Jac. 
B. R. agreed between Carter and Cepool. 

2. If in a common recovery judgment be had againf{ tenant Mo. 13. 
in tail where he vonches, and has judgment to recover over in value, 14 U. fl. 
although the tenant in tail dies before execution, yet the recoveror a5 
ſhall execute the judgment againſt the iſſue in tail in reſpect of the Sheiley's 
intended recompence, and for that it is ths common aflurance Cafe. S. P. 


| g 3 foly'd b 
of the realm. Co. Litt. 361. b. 8 * 
Meade ]. 


Pig. of Recov. 154. S. P. cites Plowd, 55. 275. and 1 R. 6. if lands be conveyed 
tA. and his heirs with warranty, and the grantee ſuffers a con mon recovery to the uſe 1 
of him and his heirs, it is but the old eſtate in degree and privity as before. So if land 1 541 

be convey'd to A. in fee, with warranty to him his heirs and aiſigns, and A. ſuffers a common re- 
covery to the uſe of a ſtranger, the recoveror may vouch as aſſignee, cites Hob. 27. And whenever a 
common recovery.is ſuffered by a man to his own ule, he is in the estate as he was be ſore. 


(K) Exe- 


=—_— Execution. 


(K) Execution of a Fine. 
Which want Execution, and which are executed. 


R. Scire 
Facias, pl. 
18. cites 41 
E. 3. 13. 
5. C. 
Fitzh. Scire 

Facias, pl. 80. cites S. C. 
Wood's Laſt.-240. S. P. | 


Br. Scire Cz. But if ſuch fine be levied in tail, the remainder over, he in 


Frcias, pl. remainder may ſue execution after the tail ended. 1 E. 3. 14. b.] 
18. cites 41 I 
E. z. 13. J. C. Fitzh. Scire Facias, pl. 80. Cites: S. E 


Ir. NO execution ſhall be ſued of a fine come ceo que il ad d. 
+? ſon done, becauſe the fine proves a gift precedent and 
poſſeſſion, and therefore againſt the ſuppoſal he ſhall not have 


new execution. 41 E. 3. 14.} 
2 Inſt. 53. S. P. 


0 


Weſt's Symb. 6. S. 20. S. P. — 


* 


do of fines 
for cog- execution ſued. 41 E. 3. 14. b.] 


Luce de 
droit tantum, and of tines ſur releaſe or confirmations. Weit. Symb. 6. S. 20.— But 2 Irft. 21; 


Contra as to fines ſus releaſe and contirmation, 


(3. But a fine pan grant and render is not executed before 


Dp 


How. 


— 


— 


Br. Scire [4. In ſeire facias if he mates His title as couſin to another he 


Facias, pl. | | | 
18. ces 4x need not count haw couſin. 41 E. 3. 14] 


E. 3. 13. S. C.——Fith. Brief, pl. $35. cites S. C. 


5. But if he heut how corfen it is good. 41 E. 3. 14.) 


18. cite 5. C. -Fitth. Brief, pl. £35. cites S. C. | 


Br. Sc ire 
Factas, pl. 


6. Atternment by the termor is an execution of a fine, Arg. 
2 Jo 71. cites 8 E. 3. 44. For a fine may be executed in Pais 
as by entry cites 1 Rep. 106. Shelly's Cafe, and D. 17. b. 


(L) For Debts or Damages. 
What Court may award Execution. 


Br. Court [I. IF à recovery be in a Court Baron they have not power to 
Baron, pl. K . Ain b bs of th gef 
388 make execution to the plaintiff of the goods of the defen- 
s. C.—The dant, but they may 4i/train the defendant and retain the diſtreſs in 
f 542 ) their hands in ſafeguard, till he has atisfied the condemnation. 
officer in 4 H. 6. 17. b. J | : | 


luch cai- 


cannot ſeil the good: and raiſe the money, but may retain them in pound as diſtreſs quouſque an 
agreement be made & but it ſeems that where the uſage it othernviſe it is goed, as by levari ſucias. 
Er. Exccaiion, pl. L. cites 22 Atf, 22. Hebt in Court Haren, the ęlaiutiff recovered by judę- 
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34 
notes there. 
tw If a man recovers in Banco Re 275 and upon this an attaint 
25 brought in Bans where the fir/? verdict 15 5 nd, no execution 
may be awarded in Bank, becauſe they have but tenorem record: 
there. A. 37 El. Per Cur. between 77rk and Allen n.} 


tent en ha ] ex>ention, and the hen fee 5 80 the diſendunt were delivered th him n execute. 


Br. Executions, pl. 133. cites 38 E. 3. 3. See tit. Court Baron (F; a) pl. 1. S. 


542 


C. and the 


Cr. 


3 2, 


8 C. 
p 14 —— 
in 81 ly. But if 
the firſt ver- 


had! lifaRrmed, and execution on is firſt verlict had been had hefore ; the Court of C. B. 


dict hal been difathrn 


ES. 


t have awarded reititution very well; and atierwards execution was awarded accordingly. 


Z. But in this caſe execution may be awarded in Banco Regis, 
for there the record itſelf continues. II. 37 El. B. R. adjudged { 
between rk and Allen. 


4. If a man recovers iz an inſeriar Curt of Record debt or 
damage, and after removes the rec; 4 into the King's Bench by 
vertiorari, Whether the Court of King's Bench be bound in this 
caſe to grant exccution upon this 1 dubitatur. Mich. 

r Car. B. R. bet tween Pechy aud Foſter, the Court ap; ointed 
it to be argued, ſcilicet, whether the Court of B. R. be bound t1 
aid by ſuch way in eerior Courts. 1: ntratur H. 10 Car. Rot. 74-] 


Cro. E. 
7 o 122 
au 1 


* 


It ſhall not 
be executed 
in B. 
make this 
Court ſub- 
ſervlent to 
an inferior 
Court. But 
upon ſuch 


judgment 


9 Cay | Lo AS a. 1981 IE 2 PO 8 ae! ” 
remor'd hither by certiorari debt may he brouglit in B. R. Lev. 134. Herbert & al* Menucaptors of 


Merry v. Alcock. ——Si{d. 213. S. C. 
5. It was ſaid that in falſe fudement the parties have day in 


Court, and in writ of error not, oo in debt before the ſheriff in 
the county the plaintiff recover'd his debt and his damages, and 
tne defendant brought writ of falſe judgment, by which the re- 
cord was remov d by recordare out of the county into Bank, and 
in the ſame Court the plaintiff in the brit action may pray exe- 
cution if the defendant will not ailign his errors, and after the 
plaintiff in the writ of falſe judgment was nonſuited; per Aſcough 
the original is derermin'd, and therefore per Paſton execution 
ſhall be awarded in Bank immediately. And fo ſee that the 

tecord ſhall not by 1 into Pais, but execution ſhall be 
made in Bank. Br. Faux Judgment, pl. 15. cites 20 H. 6. 18. 

0. It a record comes into a more high Court as 9 of C. B. 
5% B. K. execution ſhall be awarded in B. R. and the record 

bail not be remanded. Br. Fau: r pl. q. cites 21 15, 0: 
34. and ſays that this: appears by that caſe, 

7. jujlices ef qffiſe upon d., fa 2071 fre may award capias 
pro fine, quod nota z and if uny Ju/lices of Ale dic, or be ae er 
and others made, there they may atvard execution as Well as the firſt 
juſtices; and where ju/tices in cyre come into the county, they 
that ſend for all the records in the county, as well of juffices of 
«ſe as others, and award exccution, prout alii facerent. Br. Ex- 
ecutions, pl. 59. cites 14 H. 7. 15. 15 H. 7. 

8. If a man recovers debt or damages before juſtices of oyer and 
kerminer, and has not execution, he may remove the record and the 
proceſs into B, R. and there ſue execution, and have a ſeire facias 
upon the record &c. F. N. B. 246. (B.) | 

Vor. Aha | R x 9 When 


543 Erxecution. 


9. w hen Judgment | is given before the ſheriff, and the tenant ler 
77 goods E c. in that count, he may have a certiorari to reingve 
the record into B. R. and there have execution, for this is not 
placitum. 2 Inſt. 23. | 
Lic. Rep, 10. Judgment was given in delt at the Grand Seſſions in Wale: 
357- Riſarn * a defendant inhabiting in one of theſe counties, and the 
Tis E defe ndant dies 1te/7ate, and ore who inhabits in London takes letter 
B. S. C. of admin:ftration, the queſtion was whether any execution may be 
z2jornatur. in Wales, becauſe he neither inhabits nor has any thing there ? 
+756 1 Wb and if not, then whether that record may be removed- into the 
2orn-tur, Chancery by certiorari, and ſent by mittimus into B. R. or C. B. 
—Ibid. to the intent to take forth a ſcire facias upon it, to have lan! 
353-5-C: out of Wales (or goods in the hands of the adminiſtrator liable 


atjudged tor 
the defen- to it there.) And all the Juſtices and barons conceived that it 


dant. ſhould not; for he may not have a ſcire facias in any Court, but 
en jud, d h ſhould be uſed 

© Cana Where the judgment is given, and if ſuch courſe ſhould be uſes, 
judgment all judgment S in the Courts of London, or in inferior corpora- 


againſt the tions, would be removed and executed here, which would be 2 


1. great inconvenicnce to the ſubject to make lands or perſons liable 
ſaid, that to ſuch ann! in other manner than they were at the time of 
upon this F the Judgments z wheretore there is no remedy, but to execute 
| 44.750 ing ſuch judgments in their peculiar Juriſdictions. Cro, C. 34. pl. 7. 
rab. 2 Car. C. B. Anon 

pP aint! it 


might bring an action of debt, and ſo have execution ; but to make this Court an inſtrument ts 
12 rve an interior Court, and to extend their juri Ciftion: by this way, as it were by windlace, is not 


lan ful. ON C. cited by Vaughan Ch. J. Vaugh. 298, concerning proceſs into Wales. — Hardt. 
119 cites S. C. but ſays that Hill. 7 Car. in Price's Caſe the judge cited authority, that if a Jeg, 
ment in Wa es were removed hit er, an action of debt would not lie upon it, nor was any ſuch 


evidence ever offered ſince 24 H. 8. and that a law diſuſed is as it were become nul. Sid. 213, 
pl. 13. Trin. 16 Car. 2. HAZET v. Artcccx, S. P. of a judgment in the Palace Court ad 
a diverſity was taken per Cur. between a writ of error on which a judgment 1s athrmed, and certioratt 
to remove a record; for when judgment | is affirmed in writ of error, this adds ſtrength to the former 
judgment, ſo ! hat execution may be ſued upon it throughout all England; but when a record 15 te- 
moved out of an interior Court by cert:arari aud is ſent into one of the aches oy mittimus, there 39 
erecution may be ſued in another piace than in that from whence it was removed, and cites he 
difference taken in the Caſe of RIs Au v. Goovwin, Hetl. 11, 113. But they did not fay wit- 
ther action of debt lay in the Courts here on a record fo removed from an interior Court by certioran 
48 is affu med in Hutt. that it OCs, Lev. 134. S. C. held accordingiy as io the principal poll ity 
and further held that on ſuch judgment removed hither by c:rtiorart det may be brought according 
to Huit. 117 


Upon record removed out of an inferior Court into B. R. 

; Th 6 writ of error, a diverhty was taken per Cur. ys affirmance 
of judgment between a writ of error UN which J vdoment 'T) afe 

firmed, and certiorari to remove a record; for when judgment 15 

am̃r med upon writ of error it adds firength to the tormer judg- 

ment, ſo that exccutiun may be ſued upon it any where in Erg- 

land; but when a record is removed out of an inferior Court by 

4% 0709 and is ſent into C. B. by nittimis, there no execution 

an be ſucd in other place than from whence it was removed, 


Sid, 213, 214. pl. 13. Trin. 16 Car. 2 B. K. Herbert v. Alcock 
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(FI) Of what Thing it may be. 


fr. JAND which a man has in extent uþ5n a flatute merchant * Br. A ſſiſe 


may be extended upon an clegit. * 38 All. 4. admitted, P.. 343. 


31 Aſſ. 6. admitted. ] ci 


was cxtende 
ed by ſtiztute merchant and put in ex=cution to A. the conuſee, and afterwards A. was condemned to 
J. J. in 1091. who brought an elegit, and this land which was put in execution to A. 
was put in execution to J. N. upon the elegitas a chattle. Brook lays, and fo fee that [ 544 ] 
leaſe for years, lands in ward, or in execution by ſtatute, may be put in execution as chattel, Br, 
Executions, pl. 84. een 5 All. 6. Br. Alliſe, pl. 319. cites S. C. Br. Extinguiſhmeat, 
pl. 61. cit.$s S. cites S. C. 


2. A copyhald is not extendible, upon an elegit. p. 8 Ja. B. 


per Cur. 3 Rep. 9. Heydon's Caſe. ] Fol. 838. 


Sav. 65, 67. pl. 138. S. C. & S. P. by Manwood Ch. B. See tit. Copyhold (O. d) pl. 34. 
Cz. If a copyholder leaſe for years by licence of the lord, this is S. P. cited 

not extendible in the hands of the lelles, P. 8 Jac. B. per Cur. 2 1 

Pictoe 5 Caje. ] have been 


adjudged. 4 Jac. but denied by Hutton J. and others. Poph. 189. Mich. 2 Car. B. R. 


4. Land in ancient denteaſne May be ut in execution upon an . = 47. 
elevit. P. 13 Ja. B. between * Cickes and Barnſley, adjudged ! ee 


5 Rep. 105. b. Allens Caſe. Contra 22 All. 45. Contra 58 1 
22 & 27 13.1 bart Ch. J. 


perhaps if 


it were relievable, the way to relieve it were by aud” quer' becauſe there was no time to plead it 


before.w——Bownl. 235. Coke v. Parnſſey S. C. and held that though ancient demeſne is a good 
= where the frechold is to be recovered or brought in queſtion, yet it is no plea in treſpals. 
S. C. cited as adjudged. Mo. 211. pl. 357. 
S. P. But fee Tit. Ancient Demeſne in Fitzh. 24. that land may be put in execution upon ſtatute 
merchant; for it covers no franktenement; aud Brook ſays the reatou feems ta be, becauſe the 
one execution is by ſtatute, which does not except the ancient demeſue, and the other is by the 
common law by elzgit, in which ancient demeine is acquitted from ſuch execution, but ſee that 
the elegit is by at. W. 2. cap. 18. Br. Executions, pl. $9. cites 2 E. 2. 

In aſſiſe; it appears by the argument of the cate that the fl. eritt cannot put lands in ancient de- 
meine in execution by elegit; for the iſſue was averr'd that the land was frank-tee, and not ancient 
Cemeſne : and Brook ſays it ſeems good law; for he may execute capias there for treſpaſs &c. but if he 


3 


meddles with the land, as to extend it by writ of common law, that would make this land to be frank» 
free. Br. Executions, pl. 120. cites 22 Aff. 45.— Br. Elegit, pl. 15. cites S. C. accordingly. 


A. was bound in a ſtatute merchant to B. and B. ſued execution of land in ancient demetne, and had 
t; quod nota, and after W. C. bought the land of the conutor, and brought Fecovery dy lufterance 
— voucher againſt the conuſor, and recovered, and entted and ouſted B. by which B. brought 
ſubpœna; and ſo it is admitted that land in ancient demeſue may be put in execution by ſtatute 
merchant; for if this had not been taken for clear law, W. C. who was a great merchants 
would have took remedy for this reaſon, which he did not, but by recovery againit the conulor to 


ouſt the conuſee; quod nota. Br. Auncien Demetne, pl. 37. cites 7 H. 7. 10, — But elegit does not 


lie in ancient demeſne. Ibid. — br. unn pl. 91. cites S. C. 


[5. If a man recovers debt or damages again a diſſeiſee of 
certain land, and an elegit is awarded, yet this land in the hands 
rf the diſſeiſer ſhall not be extended. T r. 4 Ja. B. N per Cur. 
in Caſe of Stamere v. Amone.] 


. If a man recovers again/t J. S. who is ce/tuy que uſe of a 
KT 2 leaſe 


544 : Execution. 


It ceſtur ſieiſe for years, this term cannot be extended upon this judgment, 


gue uſe be 
ae 1 Paſch. 22 Eliz. B. R. cited it fo have been adjud ged. ] 


ſtatute, or 3 
condemned in 8 70 execution may be. made of the lands by the ſtatute 1 R. 3. of Uſes; per 
Cur. Br. Execu:i 15 „ pl. Yo. Cl ites 7 II. 6. 8. P. Br. Elegit, Pi. 1. Cites T3 H. 7. 19. 


See tit. Heir [ 7. In debt a: *ainl? an hear Upon an ob! ration who As gre 


(C) pl. 19. a 
&c. Sick thing by d deſcent but a ary FEUO! 11977 (Cxpectnt uP94 an e/tate fe * 


v. Angel. life as I underſtand) the plaf ntitf ſhall have judgment to ha. C 
execution of it quards acc; deret. Irin. 12 ja. B. K. adjudg ged.] 
8. If a __ recovers damages againf} B. 100 has 
who 15 p:ſjeſjed of LEED thoſe goods cannot. be taken in execu- 
tion, for thoſe are the chattles of villein till the lord feifes them. 
1 3 E. I, rer North. e 108 J 
D. 545 1 9- Ret: may be delivered in execution ubon recoontZance, Vir, 
rent reſerved 52 a . lafe for term of lite, and the recoverer may di- 
train, and yt he has not the rever/in. Br. Executions, pl. 143. 
5 13 UH. 4. and Fitzh. 3 237. 
He who recouers land by ed it fhail take it as it 1s at the 
80 9 th t CXECM tion, viz. if it | By low d with grain, and not ſe- 
vered, or grea/s 5 growing ready to be cut. Br. judgment, P:. 
104. Cites 15 H. 6. 40. | 
. ecution was awarded of lend, in Durham agninſt him 
whe was jurety fir the peace- in England, and the King 1 1] ſend 
to the biſhop of Durham, or to his chancellor, to do execution. 
Pr. 1 Ms, pl. 94. cites 1 F. 4. 10. | 
I 2, Treſ⸗ is £f fix oxen take - th e de fer 15 ant ſald that A. leaſed 
the oxen with Cents i land t the wy aut! af fer 12 years, and after A. 
was condemned to N. in lol. and the arfendant a fhe 1g by fert facias 
tec: be oxen in execitttin and per Brian and Choke, it is no plea ; 
for the leſſor hinfelf cannot take them during the years. But 
per Biian, for debt of the King due by the leſior, the ſheriff m. * 
diftrain the ſeſſee and ſell the diſtreſs ; ; bur is ſhall be {aid of 
lands and tenements, and not of goods and chattels; tamen 
qu#rc inde. Br. Executions, pl. 107. Cites 22 E. 4. 10, 11. 
13. Aunuity ſhall not be put in execution, for it is oy a e 
en action; 5 quod nota rationem inde bene. Br. E: Necutions, 
pl. A cites Doct. and Stud. fol. 53. 
S. C. cited Nothing ſhall be extended on an execution ut wv vhat may 
TT be be and alſigned over, and therefore becauſe the ce if 
n filacer cannot be granted, he being an officer to the Court, and 
becaute it is doing the buſineſs of the Court, and not his own bam, and 
ng *# this is an office of truſt, and cannot be extended, becauſe it is 
d not aſſignable ; per Shelley. * 7. b. pl. 10. Paſch. 28 II. &. 


creed that Anon. : 


an office is : 
extendable in Jaw cr equity. Chan. Cabot 29. Trin. 15 Car. 2. Jones v. Done. 


Areverben 1 5. In debt o on bond the heir confeſſes the action by nicnt de- 
eg dire, but that nothing deſcended to her in fee-ſimple but a rever- 


extendable. han of 39 acres of moore in 8. Ihe plaintiff may pray ſpecial 
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Execution. 


judgment upon this confeſſion, Viz. quod recuperet debitum & 
damna de præ ſicta reverſione Kan quand; acciderit, and Peril 
writ ſhall iflue to extend the whole 30 Acres 3 and it ſeems 0 at 
this was the law before the ſtatute of Weſtm. 2. 18. D. 3 


pl. 14. Mich. 22 & 23 Eliz. Anon. 


16. Upon an -leg:t, if there are Jaa /[ufficient the ſheriff is not 
to nieddic with the lands, and if there be not ſuſhcient goods, 
yet he is not to meddle with the Le if the lag Arg. Goub, 

4. pl. 96. Mich. 23 & 29 Ehz. B. R. 
17. * here rent iſtt es out of land, if the ſheriff delivers the 
reut without the land, fo as there is not any reverſion, it is but a 
nt ſec 4 . 1 bare rent cannot be delivered ut liberum tene- 


xntum. Cro. E. 056. pl. 20. Hill, 41 Eliz. B. R. Walſall 


V. Heatl ch. 


harry v. 
Bodingham, 


Fee- farm 
rents are ex- 
tendable 
upon an 
clegit, and 
yet the 
words of the 
ſtatute, 


- white 1 gives the ſheriff au thority, are only land, medietatem terre; Arg. 10 Mod. 52 26. 


Since the ſtatu 
rent ſeck in a fab PN becauſe a tenure 
when granted by the King, becomes rent-ſeck, and therctore not to be extended; Arg. 
cites Cro, E. 656. 


18. Aſtatute was acknowleded by tenant in tail in remainder, 
who afterwards granted hid remainder to J. S. Tenant for life died, 
and J. S. entered. Decree! per Ld. Egerton, that a liberate be 
made to the conuſee. Goldſb. 120. pl. 5. Hill. 43 Eliz. Bull 
V. Ja. MES. 

19. An annuity granted under the Great Seal for 21 years of 
40 |. per ann. to be paid by the receiver of the Court of Wards, 
was extended on a judgment and fold, and held good ; for being 
an arnuity certain for years certain, and pa ayable by the receiver, 
it is in nature of a rent-char ge for 21 years, and not to an an- 
nuity charging the perſon only. Cro. J. 78. pl. 0 Jac. 
B.K.-Y ork v. Twine and Allen. 

20. If a debt be recovered againſt one who dzes before execution 
ſued, lcaving goods ſufficient to ſatisfy, in ſuch caſe the land de- 
fernded to the heir ſhall not be charged therewith, nor by like 
$64 any land conveyed after judgment. Went. Off. Ex. 93. 

At commun law land could not be taken in execution for a 
1 duty but in two caſes, the one of the King by his prero- 
gative, the other of the heir, where otherwiſe the debt would be 
loſt; for this execution is grounded on the /t. Nehm. 2. 18. 
Cro. J. 450. Mich. vs Jac. B. R. in Cafe of Baſkerville v. 
Brocket, 

22. An advuowyon is not 3 upon the ſtatute of Acton 
Purne, de mercatoribus; for thoſe ſpeak only of lands, and 
not ot an advowſon, and the ſtatute Weſtm. 2. of Elegit ſpeaks 

alſo de medietate terre, but if the words had been (all Heredita- 
ments) it perhaps had been otherwife, Jo. 24. Hill. 20 Jac. 


3 B. 


23. In debt on bond for performance of covenants, and iſſue 
Joined, the delendant fearing the iſſue would be found againſt 
Rr 3 Shim, 


2 of quia emptores t2rrar m. it a man gives land in fee reſerving a rent, it is 2 
not be created at this day, and every fee-farm rent, 


9 Mod. 72. 
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Execution. 


him, conveys land to the nſe of his. 60 ife, himſelf and children Ke. 
The plaintiff had judgment, and prays, non obſtante this con- 


veyance, an egit, and extends the land; per . J. 
2 Roll. 293. Paich. 21 Jac. B. R. | 
24. Of glebe lands of parſon or vicar, they cannot be taken in 
execution any more than a church-yard can ; it is folum Deo con- 
ſecratum. Jenk. 207. pl. 36. cites 29 E. 3. 44. and 21 E. 4. 45. 
25. Cheſes en adtien cannot be taken in execution; Arg, 


Chan. Caies, 91. Mich. 19 Car. 2. in Cafe of Hide v. Petit. 


26. Plaintiff had a judgment againſt H. and brought his 61! 


 againff his heir to ſubjett certain lands which he had a decree of this 
Court for, upon a aff 


debt. Defendant demurred, and this demurrer allowed; "'Þ 


for his father and his heirs to fatisfy his 


Ld. Keeper conceived it all one with BEN NET AND Box's Cas 
Chan. Caſes, 128. Paſch. 21 Car. 2. Prut v. Colt. 

Lands were purchaſcd by A. in the name of B. in truſt for 
A. "The lands are not liable to a judgment obtained againſt B. 
But it appearing that a moiety only was in truſt, the other moiety 
was decreed to be ſubject. Fin. R. 63. Hill. 25 Car. 2. Med- 
ley v. Martin. 

28. 29 Car. 2. cap. 3. ſ. 10. Sheriffs and other com to whom 
any writ or precept is directed at the ſuit of any perſon ufon any /!a- 
tute, judgment or FECOgNIZAHCE, hereafter to be had or made, may 
deliver execution of all the lands, Cc. reftories, tithes, rents c. 
whereof ot!) ers (hall be ſeijed or poſe/fed in rt for him again! whom 
execution i, ſucd. Trujls in fee ſhall. be aſſets to heirs. 


ot a debt by bond wherein the heir is bound? Vern, 172. pl. 167. Trin. a Creed v. Covile. 


[ 547 ] 


29. 29 Car. 2. cap. 3. . 11. Provided, that no heir, charges. 
able by reajon of any tr of made affets by this taw, Hall by reaſon of 


any piea, or confeſſion of the actions er ſuf ering judgment by nient 


dedire, or any Der matter, pay the condetindtion of his own eſtate. 


30. If a copyholder in fee, with licence of the lord, makes 2 
leaſe for years of the copyhald, the term is not liable to execution by 


a fieri facias for his debts, becaule the copyhold lands themſelves 


are not liable; Arg. N. Ch. R. 167. Mich. 1690. 

31. Note, by a clauſe in the 29 Cr. 2. cap. 3. the truſt of an 
inheritance is made aſſets at law, but the truſt of a term is not; 
and by a ciauſe, where judgment is obtained againſt the ler, 
the ſheriff may take the t. - tate in execution. 2 Vern. 248. 
pl. 5 Mich. 1691. The King v. Baller. 

Where a man articled to jel! land, and after A. got judg- 


| rs againſt him, and A. having notice of the articles for 


ſale executed his judgment, this Court has relieved azainſt ſuch 
execution, and this was in a Suffolk caule ; Arg. N. Ch. R. 184. 
Anno 1691, 
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 alfo. Cro. J. 370. pl. 2. Paſch. 10 Jac. B. R. Iliggens's Caſe, 


Execution, $47 


(N) How it ſhall be made, 
Where Joint, and where Several. 


$2 T* a man recovers in aſſiſe againſt three of land and damages, 
he cannot have execution by capias againſt one only for 
the damages, but it ought to go againſt all, becauſe the execution 


gt to be according to the original. 15 H. 7. 6. per Curiam. ] 
2. If a man recovers agarn/? three jorntly, the execution ought 
to be joint againſt all together. Tr. 39 Eliz. B. R. per Cur. 
in Cafe of Adam v. Dixon. | 
[3. If a man recovers jointly again t1v9 in an action of debt, In debt 
the execution ought to be joint againſt both, and not againſt one 5 
255 agg D l : — and B. upon 
. Hill, 41 Eliz. B. R. between Beverly and Beverly ad- ani 
ON!) . Ui, 41 IZ. . * et ween ee! ty aid e De * a —_- —_ obligati- 
judged in a writ of error. * Tr. 8 Ja. B. per Cur. he cannot on, juds- 
have elegit againſt one, and capias againſt the other, but ought to end was 
O — -/ ; S © givenagainſt 
have one Froces agamſ! beth. ] | both; A 
ca. fa. iſſued 
only acainſt A, whereupon he was outlawed ; but upon its being aſſigred for error, and that it ought 
to have deen awarded againlt both according to the 34 H. 6. 33. the Court revertcd the outlawry. 
Cro. E. 649. pl. 2. Hill, 41 Eliz. R. R. Beverly v. Beverly. | 
* S, P. Though the plaintiff ſued them by ſeveral actions; and if he ſues ſeveral executions an 
zudita quereia will lie. Godb. 1*r, pl. 286. Trin. 8 Jac. C. B. Anon. but ſeems to be S. C.— 
Ibid. 208. pl, 296. Roller v. Welch, S. P. he cannot have a capias ad fatistaciendum againſt one, 
2nd fi. fa. againſt the other; but it was agreed, that he might have a cipias againit them both; as 
t a man has one judement agai: it ſeven pertons, he. may take all their bodies in execution, becauſe 
the body is no ſatisfaction, but only a gaze for the debt; and therewith agrees 4 H. 7. 8. 5 F. 4.4. 
aid 5 Rep, Bamtield's Cafe. —Win. 110. Mich. 22 fac. C. B. Holt v. Holt, S. P. held accordingly. 


I. In an aQion of debt againſt J. S. if tws become bail for him 1 are 
after the plaiut i recevers, and after proceſs continues till 77dg- „ 
ment is given again the bail, the execution may be a7ain/t any ot the in execu- 
bail without naming the other, for every one ot the bail is bound tion, 5 the 
a 77 J " wn 7 , £4 4 1 117 TJ: 3:1 Plalntit 
ſcverally. Trin. 39 Eliz. B. R. between Dixon and Adams.] nap 
te other 


2 Bulſt. 68. Higgens v. Som- 


Srownl. 121. 8. C. & 5. . 


merland, S. C. & S. l'. agreed. 


5. Partition was made between three coparceners in Chancery, 
and becauſe one had mire than any of the others, that /pe fpou!d 
give 50 5. per annum to the other tus, VIZ. 255. to the one, and 
25 J. to the other, and bound Lerſeif and her heirs to warranty, [ 548 } 
and the tenor thereof was removed into B. R. and execution ſued 
there jointly by the two notwithſtanding the ſeveral words above. 
Pr. Scire Facias, pl. 214. cites 29 All. 23. 

6. In detinue of charters the Plaintiis . all recover damages, yet 
the plaintiff may have elegit, fi. fa. or ca. ja. for it was of a bag of 
charters, in which action capias lies; contra in detinne of a char- 
ter certain, there capias does not lie, and then it ſeems that he 
ſha'l not have ca. ſa, for the execution, Br. Execution, pl. 108. 
Cites 40 E. 3. 25. | 

| 14 Je Ah 


548 + Exccution. 


7. In treſpaſs again? tivo, and each flea. /s ſeveral'y, and are can. 

my by two judoments, yet the plgintift ball have only ONe execu- 

q en, by. the beſt opinion; quod non = for it is al, 075 

one and the ſame original; therto UG it ſeems Upon 100 G71, 17 

for 2 man ug y join or ſever them in action at his ar bai Br. 
Treſpaſs, pl. 20. cites. 20 H: 6. and 40 E. 3. 27. 29. 

4 8. In fcire facias it was ee that a man may have cæxecu- 
tion por recoommanice by ſcire e againſt the heir and the exe- 
cutor all at one time; quod nota. Br. Exccutions, pl. 21. Cites 

9. 4555 em againſt ſeverul; one came and canf. Je the maihem, 
_ was committed to the marſhal, and the plaintiff prayed judg- 
nent againſt him. Per Cur. if you will ve ju dement again 

my 5555 you. cannot ſue azainſ! the gikers und: ſs yer 2. ſielfer this to #9 


at wth for if you HAVE dgment, and his body remains in pri- 
fon, this ſha 1 be ſaid execution to yu. Rr. Executions, pl. 2 
Cites 7 = PW 22, 5 

is. A. in ireſpaſs againft three who are found guilty, and the 5; 
is taken by ca. ſa. the yr as Nhat never have execution 22 intt 


— ? 4 | Re pe rr oO J o 2 
the Others; 5 for this Llall — 20 6 ed all al lion of 11 15 CAEC ution. 


" 
Bui Pre 


77 4 2 
Fi oniy, bt J 1118 


« fa 178 this cen t be cuhere he takes ca. ſa, again 
t if he takes it 77G, all, an d the one 15 taken, 
t ſeems that the ther; ff may rake the other & . by which he 
| he mainen 1 here remained in bi riſen, and jrd mot 
againſt hin was reſpited til | 
Ibid. | 
12. Two did a troſpaſs, the party brougi bt corit ef treſpaſe gi 
the ine, and YEEOUCI © 7 = and after br unt ether writ = @m/t tl - 
other, and had execution azainft beth; and no reaſon to the con- 
trary. Br. Execution, pl. 117. cites 14 4.22 


Thi "the 1:2 2 Was td REN: qo ga th e HDers: 


Pr. ue 13. In det by ſeveral} Frecißes againſt two Por: 6 one oolirati;n the 
ment 

9 634 plaintiff ſhall have ſeveral judgm ents and fevera) damages, nd 
9 / wat 3 


S. C. tha, but * one execution at his peril, Br. Execution, pl. 40. cites 
viz. Ded 14 FH. 4. 19. | 


Ka 4 898 A 17 — * 0 = : ? 120 * ? ! Ln) — ! o 'PÞ4 od 
of 19 l. by fevera! præcipes; the. demandant recore r'd the 101, for the action was againſt each 
4 a £ 0 g 
- 
* 


er 5 on bligation, in TRICK Trey were bound jo:ntly ai 1 ft verally, but had only one execu! Ny 
V. 71 a. Nui "IR onlv An. i ſo 14 1 r ent ot 1 | 4114 exXEcuUt 1 nt. fp | b.. 1 
5 151. uy. £34 \k 3 * 8 + & £3 CL 13 Ui y 51. Dr. UGI ment, 

' * * A - — 4 K 4 1 * 1 1 * 

7 97 CITES 14 H, *. 9 — 9 1 an 111. cite: 11. 4. 65. Y in debt avainlt four b\ {everal 

Fr XEcIpES upon one 2 nd the ſame obligation, and upon dne and the ſame writ; two were at iſſue, and 
* * . * * ” C4 * * * 122 . 1 = 1 9 1 - * ' "= ” r 1 * , * L . 

the other two were th re condemned by default, and the one of them was taken in execution u here. no 

EXzCutiion ouzht to have been made before that ail were condemned, and then entry mould be made 

pe , } ov C ; y - - | * wv » *4 + . Pry — 7 ; &@ * = 2 C 2 * 1 0 
In U1is Cale tnat it Was ONLY ene executi Olly and en retore upon the information. oO! the rotho DOtatles 


that all was upon one w rit and obligation, ſuperſedeas for error was awarded ; quad nota ; per Cur. 
Br. Executions, pl. 129. 0 5 6 4. 4 —— Er. Executions, pl. 145. cites S. . 

Ibich, pl. 122. cites 9 if. . ſays, that th1 der th at the plaintiff upon one obligation ſhall 
he re dut one executio 2, is it tend * ſuc! 1 execut; on vhic! 1 15 4 latis faction and V. here both Are im- 
pleaded by one original by levera! præcipes &c. | 


14. And it ſeems by 14 H. 4. 14. that where a man brings 2 

veral writs of acht t arainſl tw un ene and the fame obliration, in 

. which each is bound in tels et in ſolidi, there exccution arain/t the 
0116 
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one is not execution againſt the other; and contra in one and the ſame 
writ of debt againſt the two by ſeveral precipes. Ibid. 


aud leaded, { and was convicted, and the other ma default, there 
if the plaint , will releaje þis ſuit againſt him who made default, he 
may have judge zment and execution againſt him who is convicted; 
and o he did, and had it : ; quod nota. Br. Executions, pl. 113. 
Cites 5 H, 5. . 

16. In tre/p3/s againſt two who plead ſeverally, and are con- 

tod by feveral irdeme ts, yet the plaintiff cannot have but one 
execution. Br. Executions, pl. 5. cites 20 H. 6. 11, 12. 

17. Note per Needham for lav, that if a man recovers damages 
in treſpaſs, con par acy KC. againſt two, the Court will not award 
ca. ſa. ici. fa. fi. fa. nor other execution againſt the one only, but 
againſt both, becauſe the judgment is intire ; and yet the ſheriff” 
may do execution 2 the goods of the one only ; but the Court ſhall not 
intend ſo, but chat the execution is made according to the judg- 
ment, and therefore the one cannot have attaint alone, and aihign 
thefalſe oath in omnibus quz verſus ipſum dixcrunt, but in treſpaſs 
upon not guilty by them, the one may have attaint alone of the 
principal, and abridge his demand of the damages. Br, Exe- 
cutions, pl. 10. cites 34 H. 6. 33. 

18 Debt « againſt three by ſeveral 2 1þon ome aud the ſame 
2 gf unde. quityet tenet In too, ald all pleaded, and found jor 
the plant, and judgment was given for him, and he ſued ca. /a. 
againſt one 6 them only, and thereupon exigent, by which Nele 
prayed ſup! erin becauſe it was not againſt all, quia crronice 
A emanavit ; ; and Copley prothonotary ſaid, that the judgment {hall 
FE be againſt the one and againft either of them, and that he ſhall 
have execution acain{t the one and againtt either of them, and 
therefore may have execution agaĩnſt ey Very. One by himſelf; but 
1 per Dandy ].-where he ſhes execution ngaingt all, there though one 


2 be taken, he ſhall be awarded to priſon ti]! the others are taken, 
1 and all {hall be in execution. Bur as here, where he elected his 
execution azain{t the one only, he ſhall not have execution 
againit the others, and if he be _—_— the plaintiff hall not have 
060 other execution. Er. Executions, pl. 96. cites 4 E. 4. 38, 39- 
g 19. Aud if ttus are condemned in 90 be and the one is taken, and 
everal the other is return ned non oft invents, yet he ſhall have new actions 
3 againſt him, untejs action were by ſeveral præcipes. Ibid. 
made 20. Treſpais againſt tw', the one was found guilty, and againſt 
taries the ether the 'y WEre he at 1 ue, or the jury not yet appeared, and the 
1 8 Plal. uf bad judgment immediately againſt him who is convidted 
hall but Priſot would not permit eveculign till the plaintiff bad releaſed 
e im- his ſuit againſt the other, nor ſuffer capias pro fine Regis till the other 
be convicted or releaſed, as Littleton J. ſaid, Br. Exizent, pl. 21, 
eites 15 E. 4. 27. 
s ſe- 21. Quare impedit by the Queen againſt others, and one is con- 
* demned J. y ber, and execution taken againſt him, this ſhall abate all 
? the 


the writ againſt the other. Br. Executions, pl. 140. cites 20 E. 4. I. 
o% 5 0 


+ 548 


18.1 775 paſs for Punting in his park arainſt two, the one appear. 4 549 ] 


549 = Execution. 


Br. Judg- 22. A man may have two judgments againſt executors of one and 


ment, pl. gp, ſame debt, but he ſhall have but one execution z quod nota, Br, 


14. cites 1 4 . | 
. 7. 29- Executions, pl. 63. cites 14 H. 7. 28. 
WE I | 


py 


He cannot 


22. If an action of debt be brought on hend anain/? tw 2 
Le ſeveral © 3 eb y 8 as 5 "oa 


ens ne 3 and the plaintiff has judgment to recover, there 
viz. aca. fa, Mult one joint execution iſſue againſt both; but if the ſuit was by 
againſt wy original and ſeveral præcipes, execution may be againſt any of 
amt them. 4 Le. 198. pl. 315. Paſch. 26 Eliz. C. B. Anon. 
the other, for he ought to have but unicam execuiionem, though he ſue them by ſeveral actions. 
And if he ſues forth ſeveral executions an audita quereia will lie. Gedb. 181. pl. 2:6. Trin. 
S Tac. C. B. Anon. 

S. P. but ca. fa. may be againſt all be they ever fo many, becauſe the body is no ſatiſ- 
[ 558 ] faction but only a gage tor the debt. Godb. 208. pl. 246. Mich. 11 Jac. C. B. Roſſer 
v. Welch and Keymiſh. But he cannot have execution by elegit both ; per Doderidge J. Godd, 
258. pl. 255- Paich. 12 Jac. B. R. Cowley v. I. gat. | 


24. Execution muft follmu the nature of the action. Le. 68, 
pl. 89. Mich. 29 & 3o Eliz. Barker v. Figgot. 

25. If there are two jointenants and one makes a ftlatute, and at- 
terwards joins with his companion in a feoftment. of the land, 
now the znciety of the land may be extended upon this ſtatute; 


agreed, Goldſb. 161. pl. 92. Hill. 43 Eliz. in Caſe of Greſham 


v. Man. 
1 26. If a man has judgement agaiuſt two uhen a jrint bond, it 
2 rec gui Was the opinion of the whole Court that he cannot have ſever! 
zance of executions viz. a Cap. ad fatisf', againſt the one, and an elegit 
OY againil the others; for he ought to have bit unicam ſatisfactio— 
Iibet corum D : f b 9 
in ſelido, nem, although he fue them by ſeveral actions; and if he jues fert 
inat is joint ſeveral executions an audita querela will lie, Godb. 181. pl. 259. 


and ſeve- F.: 5 
n b I rin. 8. . 8 B. Anon. 
Faiths the . 

conuſee may fue ſeveral ſci. fac. againſt the conuſors upon this recognimance. 2 Inft. 395.—1f 
taree are bound in a recognizance jointly, there ſhall be no execution againit one or two of them, 


but againſt all. 2 Sid. 12. Mich. 1657. Anon. 


It two are bound jointly and ſeveraliy, and both are ſued, and a joint judgment obtained, the exe - 


cution ought to be accordingly, for by the judgment the lien of the obligation is altered and changed; 
per Curiam. Sid. 33%, 349. Mich. 19 Car. 2. wee, v. Fane, 


ws $394 27. If two became bail for one in B. R. and according to the 
Feng Acco. courſe of that Court, they and each of them are bound in a r:cogHt- 
ingly. zance, if he be condemned to bring him gn or anſwer the condemnatis!, 
moms: Pp or etherwiſe that the debt ſhall be levied of their lands and chattles, and 
p 28. 8. C. - 0 7 pa 5 0 » 1 PN 
2% ornare;, afterjudgment and capiasagainſt the principal, and non eſt inven 


14. tus returned, a ſcire facias iſſues againſt the bail, and thereupon 


2 4. judgment is had, that the plaintiff thall have execution according 
« 4 1 
pe ſedte as : , * : 5 f 
was pray's the bail only, for the judgment in the ſcire tacias is not to recover, 

e 0 | ; . 142 
decauſe tte but quod -habeat executionem, and the recogniz ince upon which 


ſcire ftacias : , ey | : 
is taken it muit be had was joint and ſeveral, and fo remains not altered 


2ainſtboth, by the judgment. Adjudged, and though the recognizance was 
and cies to levy the money de terris & catallis, yet execution of the body 


15 


to tne form. of the recognizance, he may have a capias againſt one if 
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and 
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oſſer 
odd, 


L 


Execution. so 


is good by the courſe of the Court. Lev. 22 5. Mich. 19 Car. 2. 20H. y. 3. i 


3 which caſe 
Gee v. Fane. : ; execution 
cannot go againſt one; ſed non allocatur, the ſcire facias being only to ſhew cauſe why execution 


ſbould not be awarded which follows the firſt judgment, and not the judgment on the ſcire facias, and 
20 H. 7. 3. does not prove this cafe being only tor appearance, and the money levied in execution 
was held good, and per Cur. a ſcire facias never goes out againſt one. 


28. A. and B. were partners of goods, It was held that upon Ibid. fays 


an execution againſt either, though their intereſts are joint and — 
undivided, yet only the ſhare of him againſt whom the execution is, as reſolved 


and no more can be ſeiſed than his goods only, ſo that if an exe- inthe Court 


cution be afterwards taken out againſt the other, and the ſheriff 2 
as to the ſecond returns nulla bona, ſuch return is falſe, and an Holt Ch. J. 


action on the caſe being brought againſt the ſheriff the plaintiff 2 de- 
had judgment. Show. 173. Mich. 2 W. & M. Bachurſt v. ken any 
Clinkard. | Judgesin the 
Caſe of Et. 
Lins v. Weſterne. C. and H. were copartners, and a judgment was againſt C. and all the goods 
both of C. and H. were taken in execution ; and it was held by Holt Ch. J. and the Court, that 
the fheriff muſt ſeize all, becauſe tlie moieties are undivided; for if he ſeize but a moiety, and ſell 
that, the other will have a right to a moiety of that moiety; but he muſt ſeize the whole, and ſell A 
moiety thereof undivided, and the vendee will be tenant in common with the other partner, 1 Salk, 
392, pl. 1. Mich. 5 W. & M. in B. R. Heydon v. Heydon, 


(O) How to be made. | J 551 J 
For the King and for the Informer.] 


[r. JN an information ufon the ſtatute of reciſancy, if judgment 
| be given for 100 |. though the Armg rs to have two parts, 
aud the informer the third part, yet there ſhall not be ſeveral] exe- 
cutions, viz. one for the Ning, and the other for the informer, 
but one execution for all. M. 13 Ja. B. per Cur. between St. 
Jahns v. Greviell,] | 


(P) | Who ſhall have Execution. 


II. IF an adnminifrator durante minori ætate of an executor re- 
ME” * Fol. 88 
covers in * debt, and after the executor comes to full age, he 889. 
ſhall have a ſcire Factas upon this recovery, becauſe he is privy C. 
to the judgment. M. 9 Ja. B. per Cur. adjudged. Margaret 227. pl. 4. 
Wright's Cale.) | cites 9 Jac. 


| | Pa EST's 
CAsE S. P. held accordingly. 2 Prownl. 83. S. P. that the executor may ſue a ſpecial ſcire 
facias upon the record in his own name. Crd. G. 229; Court doubted of the Caſe of 
9 Jac, S. C. cited per Cur. Lutw. 342.——Wms's Rep. 578. Arg. cites S. C. as aljudged. 


But for mare of this ſee tit. Executor. 


2. If a man makes A. his executor upon contiticn that if he does 
ſuch an act that B. ſhall be his executer, and after dies and after 
A, recavers in debt, and then does the act it ſeems B. ſhall _ a 

| : CLE 


Exccution. 


ſcire facias upon this recovery. XI. g Ja. B. demurrer. Contra 

M. 13 Car. B. R. between Laltin and Herbert, per Jones and 

Croox, but Berkley e contra. J | 
Cro. C. [2. If a feme executrix of F. S. takes baron, and after the bargy 
208. pl. 2. and feme bring actin of debt upon an obligation in right of the teme 
ert . againſt I. D. and be 1:4 e 
Be Court AS executrix to J. S. againſt J. D. and have ud ment againit him 
(prteter to recover the debt with damages and colts; and after the ene 
Hide Ch. I. dies before execution ſued, the baren ſhall not have execution vp- 
who doubt. AY 9 : Been 1 . 5 9 "I 
es on this judgment, becauſe he (tnough he be privy to the judg— 

ICFTO! / 3 1 1 1 0 . 5 

conceived ment) yet he ſhall no have the thing recovercd, but it belongs 
that ſeire to the ſ.cceeding executor or adminiſtrator of J. S. Mich. 7 Car. 
facts 2” g. R. between Beaumont and Long adjudged upon a demurr-r, 
I mytc!f being of the plaintiſt's counſel. Intratur Hr. 6 Car, 


not for the 
baron, the f 
det de- Rot. 7909. Ir. 11 Car. B. R. between 27 ry and Trejjery, per 


9. 
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1 40 
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taking 
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manded be- Cur. upon fuch writ brought. Intratur Hill. 11 Rot. 679. 
ing en auter - / 
dro:t. 
inglyv. Aad thou; 


; 3 Ann. 2 


Ibid. 227. pl. 4. S. C. the Court {Hide Ch. J. being dead) conceived accord. 
K 1 4 
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S 39 CEO unto him and TI4YCTEZOTEe the Lire la 145 ould de 


the daron, alt! 28 * aid debt did ne clong , as! 

maintained for the daqziges, vet the Court held, chat ther foire facias to have execution of the julz. (Q 

ment tor the debt, RY O tor the damages, is not maintainable, and whether he might maint.i: 4 

ire facias for the damages and colts they would not deliver their opin on. And gave judgment for 

the dejengant; and tas cale being moved at the table at Serjeants-Inn to the Chict Baron and other L 
aff tr 


. - 7 6 
the lame opinion. 
* 


Barons, aud to Juſtice Harvey, they all agreed in th 
4. Where three executors bring writ of delt, and tic are fun- 

waned and: ſevered, and the third recovers and dies, the two who 

IL 552 J were ſummon'd and ſevered ſhall have execution, and if the ti;ird 
ves, all the three may ſue execution. Br. Executions, pt. 157. 


Ft. IF 
= I 
the recc 
cites 11 R. 2. 
Arniniftrz 5. If an admni/irater has judgment and dies, his executors cat- 
tor 222 not ſue cut execution on this udgment; for none ſhall have 
wpon an ob- Cxccution thereupon but he that will be ſubject to the payment 
zation of the debts for the firit inteſtate, which the executors will not. 
>: $5 Rep.g. b. Trin. 43 Eliz. Brudenal's Cale. 


= 
wh - s 
I CT TEES 


A 
real 171 U 
tion of t 
Cc. and ; . 
then the adminiſtr2tor dies inteſtate, 
cution of the judgment, but the adminiſtrater of the oblizvee. Lat. 140. Irin. 2 Car. Paital v. 
Ward. —— Palm. 443. Paſchall v. Ware, S. C. in totidem verbis. — Noy 81. Paſchal! v. War- 


am 4 
rem, 8 © ES. P. admittel.—- By 17 Car. 2 cap. 8 /. 2 4 made perpetual by 1 Fac. 2. cap. 
rudgment after a werdicl , be bad by any executor or adminijiide 


it is enatied, th.1 where any 
tar, ar adminiſiret;y de len i.onmay ſue a ſeire'facias Q.nd take execution uſin juch judgment. 

6. If tenant in tail, the remainder in tail with warranty, has 
judgment to recover in value and dies before execution withgut Hu 
he in remainder fon ſue execution, for he has right thereunto, and 
is privy in cſtate. Co. Litt. 252. a. | ra. 8 

if hren and fee bring an action of debt for debt due ts the * 
feme, and recever, and the feme dies, the baron may bring a ſcite 
facias to execute this judgment z tor the debt being recovered, 
the baron after the death of the feme ſhall have it. Cro. C. 
208. pl. 2. Hill. 6 Car. B. R. in Cafe of Beaumond v. Long. 

8. He who ought to have the ſcire facias may have privity and 
property to have the debt, otherwile it is a vain ſuit; per three 

Juſtices, Cro. C. 308. Hill. 6 Car, B. R. in Caſe of Bea- 
mond v. Long. 5 


g LES 5 3 : IS 
Nie adminiſtrator of the adminiſtrator ought not to ſue exe - 
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g. Error o the dam 


Execution. | 852 


9. Error upon a judgment in C. B. in ſcire facias, where a1 Selk. 116. 
feme ſole recovered in C. B. and tet buſvand, and after toey eine 5.” = 5 
in a ſcire facias to have execution, and had judgment in the ſcire cordingliy by 
facias ; the wife died, and the huſband ſued execution without Hol Ch. J. 
taking out letters of adminiſtration, and ruled that the judgment ens. 
in ſcire facias attached a joint intereſt in baron and feme, and if gern 
the huſband died, it would ſurvive to the wife, and e contra, —Carth. 


up- A ſcire facias is an action, and is in the nature of an original, 23 5 
g- and if they had recovered in an original there could be no queſtion Aa thou 
ana in the caſe ; and by the judgment in the ſcire facias in this caſe the judge. 
Dar. the debt veſts, and of ſuch opinion was the Court. Skin. 682. Ee 
Nel pl. 2. Mich. 7 W. 3. B. R. \ oouyeer V. Greſham, Joes nan 
AT, : ter the 


nature, yet it chanoes the property of the debt, and debt may be brought on an award of execution; 
ver Holt Ch. J. Skin. 683. S. C. ——8. C. cited by Holt Ch. J. 2 LA. Raym. Rep. 1050. Mich. 


3 Ann. at the bottom. 


mg 417 : 
NO 71 1 M i 
jude- (QO) What Perſons may ſhave Executors,] 
EY 14 2 Nor _— 
nt tor ; pu 
* . * 3 7 . 
other Executors, [or Adminiſfraton, or the Heir. | 
17088 [l. IF a man recovers arrearages o rent ail in damages, his exe- 
25885 * cutor ſhall have execution of it, and not the heir, tor by 
15 the recovery it is a chattle veſted. 46 E. 3. 25. b.] 
37. 
Fwy f — : NE 
_ Both Exccutor and Hei 2] 
4.49 = 
JaVe , 4 . — — P 
jent C2. If demandant recovers in writ of coſinage or other actin * Br. Exe- 
58 real in which be ſhall recover damoves, his heit fall have execu- 1 08 
1 Us, 8 N : , wa q ; * 2+. Cite 
tion of the land, and the executors of the damages. * 19. E. 4. 19 E. 4. 5. 
5. b. f 43 E. 3· . 6. S. C.— 
| | Br. Scite 
5 Facizs, pl. 10. cites S. C. t Br. Execution, pl. 17. cites S. C. 
al V ; 
War- | : . 
b. 7. 3. Se upon recovery i waſle the heir ſhall have execution of 553 
Aima. the land, and the executors of the damages. 43 E. 3. 2. Br. Exccu- 
£ tion, pl. 17. 
has cites I. C. 
. 
que . 
11 Feme, 
al 
5 [4. So if Fatute be acknowledged te baron and feme, feme ſhall But the ba- 
wire ave execution of it after the death. 48 E. 3. 12. b. m—— 
bd defeaſance, and it ſhall ſerve for both. Per opinionem. Br. Baron and Feme, pl. 24. cites S. C. 
- 3 | : | 
8 Ad t of 
: 5. ean and chapter may have elegit of damages, or penalty 
1 4 . - | 
of recovered in the ceſſavit, though they are a corporation, Br. Ele- 
bree git, pl. 9. cites 21 E. 3. 23, 24. 


6. Tenant in tail remainder over recovered damages in action of 
waſte and died without iſſue, yet his executors ſhall have execution 
of the damages, though the tail be extinct; for the judgment veſted 
the 


S53 


Execution. 


the execution in him who recover'd to have it by ſuit by bim or 
by his executor, quod nota, Br. Execution, pl. 130. cites 50 
E. 3. 3 

a 4 2 . . - - „ i , 

7. A man recovers deed concerning inheritance by iurit of artinue, 
and damages of 5 l. if the deed be re-delivered, and if the deed be v 
re-delrver'd then 201. damages, and died, and by the opinion of tie 


Court the executors ſhall not have execution ef damages before the 


heir has ſcire facias for the died, and diſtringas ad deliberandum 
factum, and if the ſheriff returns quod charta perdita vel com- 
buſta eſt, then the executors ſhall have ſcire facias of the da- 
mages, and not before, quod nota. And in plea real the heir 


| ſhall have execution of the land recover'd by his anceſtor, and 


the executors ſhall have ſcire facias of the damages and coſts, 


quod nota. Br. Scire Facias, pl. 199. cites 19 E. 4. 5. 6. 
3 Mod. 28 1. 8, Demandant in deter had judgment in C. B. and afterwards 
e the judgment was affirmd in B. R. and a writ of inquiry wat 
that da- brought for the damages, coſis &c. but before that writ was executed 


mages are /he died. Her adminiſtrator brought a ſcire facias, but reſoly'd 


given in 
dower by 


the ſtatute 
of Merton; 


that it would not lie; for ſhe dying before the final judgment, 
and when the damages were due to her only by way of ſatisfac- 
tion for an injury which is in nature of a treſpaſs, and the writ 


. of inquiry being in nature of a perſonal action for them it dies 
a ſtatute with the perſon, and a ſcire facias lies not for the executor or ai- 


which gives mixiſtrator. 1 Salk. 252. pl. 1. Trin. 2 W. & MI. in B. R. 
br me,, Mordant v. Thorold. | | 

profits is ex- : | 
pounded it ought to be according to the common law. Now where intire damages are to be recovered, 
and the demandant dies before a writ of inquiry executed, the executor cannot have a remedy 57 2 
fcire facias upon that judgment, becauſe damages are no duty ti they are afſeyſed. Sed adjornatur.-- 
Show. 97. S. C. that the ſcire facias was brought on a recognizance according te the ſtat. of 17 Car. i. 
to pay the me an profits, if judgment be affirm'y ; but per Holt Ch. J. there can be no ſuit upon 
this recognizance till there be a judgment for theſe damages, and conſequently the recognizance doth 
not any ways alter it; and judgment for defendant. —; Lev. 27-. S. C. Curia adviſare vult.— 
Carth. 152. S. C. adjudg'd quod querens nil capiat &c. And per Holt Ch. J. an adminifirator cannd 
have any execution of any judgment but only in the prrſunalty, 


£ 554 ] (R) Who ſhall ſue Execution. 


Feme of the Baron, and not the Executors. 


Br. Attaint, [I. IF damages are recover'd again/t baron and feme in quart 


om _ impedit by them in right of the feme and the baron die 
Damages, and the feme recovers in attaint, the ſhall have execution of the 
pl. 174 damages recover'd, and not the executor of the baron, though 
ane, the damages were paid by the baron in his life. 46 E. 3. 23 
Damages, 1 | N 

pl. 78. cites 8. C. | 


89 8 . . . o * 
2. If baron and feme join in quare impedit in right of tit 
eme, and recover, and baron dies, the feme ſhall have writ to the 


biſhop, and not the executor of the baron, 14 U. 4. 2 nu 
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Execution. 


C3. But otherwiſe had it been if the laren alone had brought 
the action and recovered. 14 H. 4. 12.] | 


$554 


I. If baron and feme recover land and damages, and the ha- 


ron dies the“ feme ſhall have execution of the damages, and not * Fol. 890. 
the executors of the baron. 48 E. 2. 13. 28 Aff. 45. granted to 


: | See Tit. 
the feme, but ſays, valeat quantum valere potelt.] - 


Baron and 
Fe me, D) 
Fl. 3. S. C. and the notes there. 


[5. In aſſiſe by baron and feme, if they recover damages, and Br. Execu- 
after the baron dies, the feme ſhall have execution of the damages, U%% PL. 83. 


x S. P. cites 
and not the executors, 28 All, 13.) 28 Aſſ. 45. 


Eut the year 
book of pl. 45. is, that upon the feme's praying to have execution, Greene J. told her ſhe ſhould 
have her will valeat quantam valere poteſt; as much as to ſay, that the writ lay better for the exe- 
cutor. 28 All. 13. is a different point, and it ſeems that it ſhould be as in the plea 4 above 
48 E. ;. 13. where it is lo ſaid by Finch, who gave for reaſon, that the thing is prov'd to them two 
by matter of record, | | 


(S) Againſt whom it lies, 


[I. IT a man recovers damages againſt two, and ſues a ſcire fa- 
cias againſt them to thew why he ſhall not have execu- 

tion againſt them, if one be returned ſummoned who makes default, 
and that the ether has nothing &c. he ſhall have execution againſt 
him who is returned ſummoned of the whole. 1 E. 3. 13. b.] 

2. So if one be return'd dead, and the other ſummon'd who makes 
default, execution ſhall be awarded againſt him alone of the 
whole. FE. 1+ b.] | | 

3. If A. achnowledoes a recognizance te B. and after acknow- 
ledges another recopnizance to C. and C. extends his recognizance 
firjt, yet B. ſhall have execution againſt him and ouſt him. 
19 E. 2. Execution 250, ] | 

(4. If a man recovers damages againſt A. againſt whom part of 
the damages are levied by fieri facias, but not all and after A. dies, 
he may have a ſcire facias againſt the heir at his election to have 
execution. 19 E. 2. Execution 163. granted at his peril.] | 

5. Judgment in debt was had againſt two. The one dies. L 555 ] 
The plaintiff brought ſci. fa. againſt the ſurvivor only. Ad- 2 
judged that the plaintiff has election to purſue in the perſonalty Smart, S. C. 
only if he will, and take execution againſt the ſurvivor; but if and by 
he will take execution upon the lien real, there the charge Lace 
ought to be equally againſt both the ſurvivor and the heir of the jon 1 
deceaſed, and ſci. fa. againſt both, Lev. 30. Paſch. 13 Car. 2. thisexecu- 


B. R. Smarte v. Edſun, tion thall be 
againit the 


ſurvivor is, becauſe the plaintiff may take a fi. fa. if he will, and perhaps he will not charge the land; 
and 1wiſden of the ſame opinion. | : 


6. Where the lands of ſeveral are charged with a debt, it ſhall 
not lie wholly upon the ſurvivor, as if a recognizance is actnoio- 
ledged by ſeveral, the lands of all are thereby become chargeable, 

EO | and 


355 Execution, 


and execution ſhall be equally made; and if one ſhould die, the cre- 
ditor muſt bring a ſcire facias againf? his veir and tertenants, for 
they being all-in æquali jure, the charge does not ſurvive. 4 


Mod. 315, 316. Mich. 6 W. & M. in B. K. Arg. in caſe of 


Lampton v. Collingwood, and judgment accordingly. 


Ir judgment 7. But it is other u iſe where the lands are not bound by judg- 


in debt be * : ; ds h i 
== ment; as zf 7209 enter into a loud, and one dies before judgment, 


againſt two, 


the ſurvivor ſhall be charged alone. And judgment was given 


and after | 
one dies, accordingly. Ibid. 
execution 83 


in the perſonalty may be againſt the ſurvivor; but if h s execution in the realty, it ſhall not be 
againſt the ſurvivor only, but againſt him and the heir of the other. Lev. 20. Paſch. 13 Car. 2. 
Smarte v. Edſon. Ray m. 26. Ediar v. Smart, S. C. adjudged ior the plaintift. 


— 


(T) Againſt whom it may be ſued. 


8 Againſt the Feme of the Baron. 


r.. IN quare impedit, if damages are recovered to two years 
againſt laren and feme, and baron dies, the damages may 


mages, pl. 


78. cites 
s. C. be levied upon the feme. 46 E: 3. 23. 
2. If recovery be in trejpa/s againſt baron and feme, execu- 
tion may be ſued againſt the feme after the death of the baron. 
47 E. 3. 10. | 


(T. 2) Asgainſt others, 


Cro. C. 3. If A. recevers by judgment ix debt againſt B. the executor of 
_ 3. C. and after B. dies intefiate, upon which adminiſiration of the 
Norgate, goods of C. is granted to E. in this cafe E. is liable (upon a fer? 
S. C. ad- facias) to this judgment; for he comes under the judgment, and 
9 N there is great diverſity between a judgment had by an executor ; 
$. C. and for there the adminiſtrator of the hrit man comes paramount 
tree Juſti- the judgment, and where the judgment is had again/{ 1 


——I executor c. Mich. 5 Car. B. K. per Cur. adjudged between 
bl 

. Nergate and Snape. | 

there is a ; ; . 
difference between a recovery againſt executor, and by an cxecutor; but H, de doubted; and judgmer: 
given according to the opinion oi the Luce Juſtices, 


Fitzh. CJ. If a man recovers in treſpaſs again}! J. S. where there art 
re; gee divers of the ſame name, the plaintiff cannot take any of them at 
KC his election, but he ought to take him againſt whom he reco- 

| vered. 17 E. 3. 9. 16. b.] | | 


Fitzh. [5. S if the recovery be of land, if he ſues execution upon 
Averment, another than him who was party to the judgment, though he has 


| I. c. les the ſame name, an aſſiſe lies. 17 E. 3. 9. 


[6. If a man recovers againft Sir Francis Forteſcue knight and 


baranet, and the writ of execution\is [o alſe, the ſheriff may = - 
1 | Fran 


556 J 


vretliV, 
be g1 
cutio. 
['8, 
and t 
where 
him tu 
(9. 
will b 
IO. 
2Tainf 
of the 
heir a 
ſhe w: 
Aſſile, 
EF. 
guod d 
upon 7 
by wh 
fore th 
anther 
biſhop 
ſicut a] 
ter, the 
the ref 


13 
Curiam 
cutors, 
be brou 
Trin. 4 

14. 
dead. A 
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Francis Forteſcue knight, againſt whom the judgment was, 
though he be not a baronet, becauſe he is eſſopped by the jt udg- 
ment to ſay that he is not a baronet. My Reports 14 Ja.) 


556 


Eero. 
452. pl. 15. 
Forteſcue v. 
Mark h 3 
S. 


judged, Roll. Rep; 450. pl. 12. S. C. adj 3 


8). In a ſcire facias to have execution of damages recovered in 
aſſiſe again/? three who were parties to the recovery, if the ſheriff 
returns two warned, and that the third has nothing, execution ſhall 
be granted againſt the two of the whole. 1 E. 3. 13. Exe- 
cution 106. ] 

[8. If an execution of debt or damage be ſued againſl tw, 
and the one is returned * warned, and that the other has nothing 
whereby to be warned, the plaintiff may have execution again/? 
him who has nothing at "bis peril. 24 E. 3. 25.] 

[(. But 6er rb it is where the execution 1s of land ; (for this 
will be a prejudice to the other who appears). 24 E. 3. 25. ] 

10. A man ſhall not have execution upon /tatute merchant 


ꝛgainſt the heir of the obligor within age, nor againſt the feme 


of the conuſor of a recognizance made after the caverture, but the 
heir and the feme ſhall recover by two afliſes ; quod nota ; for 
ſhe was endowed. Br. Aſſiſe, pl. 452. cites 8 E. 1. and Fitzh. 
Aſſiſe, 417. 

11. Fier: facias upon a recovery of debt, the ſneriff returned 


guod def” eft clericus be nefic* non Labeas 2 fes dum, and there- 


* ted writ to the bijhop to levy tire nic Hey de vonts-eccleſtaſtiors 


1 
by which the biſhop Jeqrt, er- 4 t 1 ; Nod urts of bt '5 ben: ef: Ce, and be- 


fore the ſum levied the defendant re red, and the patron projented 
another, who was inſtituted, . obtained inhibition of the arch- 
biſhop to the biſhop to cc aſe to lev y any more, and levari facias 
ſicut alias was awarded to the bi mol 2p, and if he returns this mat- 
ter, then ſhall come in ; 2g ether the levying ſhall ceaſe by 
the reſignation or not? But p. - Hh ull, it fhall ce: ſe ; Guod nota. 
Br. Execution, pl. 38. cites 12 kl. 4. 24. and 13 
3 A. ee in 4 t 6 a 7 B. and had execution. £ B. diet. 
The ſheriff levies hy nion. * pen the executors of B. But the 
Court held it ill; for the ur. t Was . fac. de bonis & catallis B. 
which cannot be after his death. Noy 73. Trin. 40 Eliz. C. B. 


Thoroughgood” s Caſe. 


13. But if after execution attarded the plaintiff dies, yet per 
Curiam the ſheriff ſhall levy the money; and if he i no exe- 
cutors, nor any: adminiftrators are as yet made, the money ſha}! 
be brought into Court, and be there depoſited until &c. Noy 7 
Trin. 40 Eliz. C. B. Thoroughgood's Cale. | 

14. Conuſee of a /latute died, and upon an extent was return'd 
dead, A new extent iſſued of the goods of the deceaſed; and it 
was return'd that the wider who was admimnſtratrix had fold them, 
and thereupon an extent iſ/ued of the goods of .the ſecond þ arm, 
Mo. 761. pl. 1056. Trin. 3 Jac. in Canc. ey OY 

15. Judgment in debt was had again/! a feme fole, who atter- 
wards married, and then the plaintitt brought a /e 7acias againſt 


VoL., D i the 


— 
* Fol. 891. 
— 
Fitzh. Scire 
Facias, pl. 
128. cites 
I. E. 


Combe 103. 
S. C. and 
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judgment 


1 turned, judgment was againſt them to have execution. A yeur aud 


Hill. 3 Jac. @ day exp: red before any execution was executed, The wiſe died, 
B. R. the The plaintiff brought a new ſcirc facias againſt the huſband alone 


F. C. argued to have execution of the faid judgment. The Court held, that 


but adjorne- 
. the judgment on the ſcire faclas againſt the huſband and wife, 


[ 557 ] m made the huſband liable; and fo a judgment given in C. B. in 
tat it was Ireland, and affirmed in B. R. there, was med here. Carth. 
1 Paſch. 1 W. & M. in. B. R. Obrian v. Ram. | 
MM. . >. C. Eves by Holt Ch. J. 1 Salk. 116. pl. 9. Mich. 9 W. 3. and 3 Salk. 
03, = S. C. cited by Holt Ch. J. 6 Mod. 257. Mich. 3 Ann, B. R.———SEi:. (33. 
El. C. cited by Holt Ch. J. 


(U) For Land. 


Againſt whom the Execution may be of Land, 


s granted again an absor.—— Ss agaiutt a ep. Ibid. cites Fitzh. Execution. 159. and 29 
3- 42s 


Firth. Fre- AF elegit does not lie againſt a prior or other man of re- 
en he ligion. 21 E. 3 3+ 11. But quære cauſam. ] 

25. Cites 

S. C.—— 

Br. Elezit, pl. F. cites S. C. Becauſe the deſendant was a man religious. Quod nota. But 
bid. pl. 23 cites 19 E. 3. and 20 E. 3. and Fitzh. Execution Se. and 33. Contra. That cleg't 
v 

1 


2. Debt agaiuſt the heir up;n o! !, zation of his father, who plead aded 
riens per dejcent, and found againſt 1 pins by which the plaintiff had 
writ of elegit as tell of the v ty 9 His land purchaſed, as of hits 
land by deſcent, by reuſon of his alle plea; and ſhall not have the 
whole land deſcended in execution, but the moicty by elegit. 
Br. Elegit, pl. 24. Cites 21 E. 3. 9, 10. 

2. In repleuin againſt three Capias 1/2 ed 4240 tivo, and the 
third was by protection, and after the exizent was awarded again! 
the two, quod nota. Br. Exigent, pl. 23. Sites 38 E. 3. 12. 

4. In action of debt againſt an heir upon the bond of his anceſtir, 
the plaintiff by the common law /hall have all the land in exect- 
tion againit him, wh:ch he had by deſcent from J. father, and vet /* 
fpould not have execution of any part of the land again/t the fath: * 
hinſelf ; and if he ſhould not have cxecution of the land againit 
the heir, he ſhould nave no fruit of his action ; for the goods and 
chattels of the debtor belong to his executors or adminiſtrators, 
and fo of neceſſary conſequence the land only was liable to the 
execution of a debt of a common perſon at the common law 


3 Rep. 12. a. Mich. 26 & 27 Eliz. in Scacc. in Sir Wm. Her- 


bert's Caſe. 


(U. 2) Againſt whom it may be in reſpec of the 
Eſtate. Seiſin. 


EL; F there be 7rand/ath-r, father and ſon, and the grand/athtr 


75 ai ſeiſed and dies, and che [aiber dies, and the n 5 
l 


the huſband and wife to have execution; and after two nihils ” 


by r 
exe 
diſc 
Cite: 
cu 


the 
and. 


jeans 
certifi 
TECOTry 
upon 
was, 
Rot. 
Pome 
bail. 
prothc 
faid ti 
where 
upon 2 
[ 4. 
tween 
debate 
745- b 
B. 


19 Cai 


B. R. 


cedent: 


bench, 


my mo 


re- 


aud 
ed, 
one 
that 


» 
33 


aud made default, Br. Execution, pl. 149. Cites 39 Aſſ. 18. 
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this land ſhall not be put in execution by the warranty of the 
father, though the ſon conveys by the father, becauſe i;; was never 
in the ſeiſin of the father, and ſo not liable. Br. Execution, pl. 
143. Cites 24 E. 3. 47. Fitzh. Recovery in Value, pl. 14. 

2. So if the father had the reverſion and was never ſciſed in Pe 
ſelſion, and dies, this ſhall not be extended againft the ton. Ibid. 

3. So execution {hall be made / the rent which the vauchee has L 558 J 
by reverſion in tail, and yet the rever/i9n itſelf cannot be put in 
execution, and there when the vouchee dies, the execution is 
diſcharged tor ever, and the heir in tail ſhall avoid it. Ibid. 

Cites 1 1. . 

4. Quere, 4 he who recovers the rent ſhall have ther exe- 
cution. Ibid. © OD 

5. Execution of damages of the father was awarded again ” Errors 
the heir upon land tailes ; but this was becauſe the heir was warned ige, C. 
accordingly, 

In what 

| | county ſcire 

(X) To what Place it ſhall be awarded. „ 

| | | | | S-etit.Scire 

[r. IF a man recovers damages in action of twaſte in ome county, Fe (By. 
* the writ to levy this ſhall iſſue to the ſheriff of the ſame 
county where the action was brought fit, and not to any other. 

22 E. 3. 9. b.) | | 

[2. But of the ſheriff returns that he has nothing, he ſhall have 
execution in any aber county Where the recoveror will, 29 E. 3. 

9. b.] 

3. If a recognizance of bail be taken by a Fudge of C. B. at Ser- see tt. Scire 
jeants [nn in London upon an original brought in London, and Facias () 
certifies it in Court of C. B. and there in»:/Pd, But it appears of 25 1 
record that it was taken as before. A /cire facias may be awarded chere. 


upon this recognizance to the ſheriff of London where the captas 


was, for there was the commencement of it, Mich. 10 Car. B. 

Rot. 14 cum farmer between Johns plaintiit, againſt Lee and 2 oy 
Pomeroy manucaptors for Rice Edward, upon a recognizance of i,, s“ 
bail. 5 Ma. Brook Lieu and County 85. per Brook and all the 
prothonotarics of the common pleas. Alſo in the Cafe afore— 

ſaid the ſcire facias may be awarded to the ſheriff of Middlofex, 


where the recognizance was inrolPd. P. 23 Car. B. R. adjudged 


upon a demurrer between Andrews and Harborne. Intratur.} . 
[4. Middleſex Paſch. 20 Car. B. R. Rot. 210. adjudged be- — 189 
tween Puliney and Firbench to be well brought, and this upon 8 3 


debate upon my motion. Middleſex Hill. 17 Car. B. R. Rot. the notes 


745. between Goddard and Vouchers, Middleſex Trin. 18 Car. ders. 
B. R. Rot. 785. between Gutch d. Dayntrie. Middleſex Paſch. 


19 Car. B. R. Rot. 77. between Smith and Norton. Tr. 19 Car. 


B. R. Rot. 388. between Felgate and Gardener. Note, theſe pre- 
cedents were ſhew'd in the ſaid Caſe between Prltney and For- 
bench. And note, that in the Caſe of Andrews and Harborne upon 


my motion to have the opinion of the prothonotaries touching tne 
| 1-8 | courſe 


Execution. 


the huſband and wife to have execution; and after two nihils re. 
afhrmed.— turned, judrment was againſt them to have execution. A yeur aud 


Hill. 3 Tac. @ day exp: red before any execution was executed, The wiſe died, 


B. R. the | The plaintiff brought a new ſcire facias againſt the huſband alone 
S. C. arsded to have execution of the faid judgment. The Court held, that 
but adjzorne- 

ter; but ſays the judgment on the ſcire faclas againſt the huſband and wiſe, 
I 5575] m made the huſband liable; and fo a judgment given in C. B. in 
that it was Ireland, and affirmed in B. R. there, was Armed here. Carth. 
1 30. Paſch. x W. & M. in. B. R. Obrian v. Ram. 

in 1 W. & 


NI. affir med. 8. C. 5 by Holt Ch. J. 1 Salk. 116. pl. „ Mich. 9 W. 3. and 3 Salk. 

v3, . 2. S. C. cited by Holt Ch. J. e Mud. 257. Mich. 3 Ann. B. R. —— Skin. (33. 
. 2 S. C. cited by Hol: Ch. - | | | 

(U) For Land. 
Againſt whom the Execution may be of Land, 

Fetal, 25 Lr. AN elegit does not lie againſt à prior or other man of re. 

3 (1919, 21 E. 3. II. But quære cauſam. ] 

128. Cl oO JI 

3 a | EE, 

+ Elezit, pl. K. cites 85 C. Becauſe the deſendant was a man religious. Quod nota. But 

$61d. pl. 23. cites 19 E. 3. and 20 E. 3. and Fitzh. Execution S0. and 33. Contra. That elegt 

was granted againt an . — So agaiult a Sep. Ibid. cites Fitzh. Execution. 159. and 29 

k 


2. Debt againſt the heir upn 011gation his, father, who pleated 
riens per deſcent, and found 8 him, by which the plaintiff had 
writ of FLA as well ; of the muzty of his land purchaſed, as of hi- 

land by deſcent, by reaſon of his /atje plea; and ſhall not have the 
: 3 land detcended in execution, but the — * by elegit. 
r. Elegit, pl. 24. cites 21 E. 3. , 10. 

458 In replcvin againſt three capias ifſued againſt two, and the 
third was by protection, and after the exigent was awarded aga!!, 
the tibo, quod nota. Br. Exigent, pl. 23. cites 38 .. 

4. In action of debt aga: 77 an heir upon the Lond of his ancgſter, 
the plaintiff by the common law ſpall have all the land in execu- 
tion againit him, which he had by ae; cent} Tom . 's father, and yet /: 


#2 ould nat have execution 5 any part of the land again/t the fath: ep © 


hinge; and if he ſhould not have cxecution of the land againit 
the heir, he ſhould have no fruit of his action ; for the goods and 
chattels of the debtor belong to his executors or adminiſtrators, 
and fo of neceſſary conſequence the land only was liable to the 
execution of a debt of a common perſon at the common law 
3 Rep. 12. a. Mich. 26 & 27 Eliz. in Scacc. in Sir Wm. Her- 
bert's Caſe. 


(0. = Againſt whom it may be in reſpect of the 


Eſtate, Seiſin. 


t. II F there be grandſuih 'r, father and ſon, and the erandathn 
is diſſe Jed and dies, and the aber dies, and the /in enter 


this 


by r 
EXC 
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Cite 

4 
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the | 
and 
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Rot. 
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proth« 
faid t! 
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upon: 
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745- | 
„ 
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B. R. 


cedent 
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Salk. 
633. 


aud made default, Br. Execution, pl. 149. cites 39 Aff. 18. 
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this land ſhall not be put in execution by the warranty of the 


father, though the ſon conveys by the father, becauſe i was never 


in the ſeiſin of the father, and ſo not liable. Br. Execution, pl. 
143. cites 24 E. 3. 47. Fitzh. Recovery in Value, pl. 14. 

2. So if the father had the reverſion and was never ſciſed in Pe = 
ſeſſion, and dies, this ſhall not be extended againſt the ton. Ibid. 

3. So execution ſhall be made / the rent which the vauchee has L 558 ] 
by rever/ſton in tail, and yet the rever/ion itſelf cannot be put in 


execution, and there when the vouchee dies, the execution is 


diſcharged tor ever, and the heir in tail ſhall avoid it. Ibid. 
Cites 17 E. 3. 1h, 12. | 
4. Quer, if he who recovers the rent ſhall have other exe- 
cution. Ibid, | | | | | 
5. Execution of damages of the father was awarded ag 5 Error, 
the heir upon land tailes ; but this was hecauſe the heir was warned :;,..% C. 
accordingly. 
In what 
| county ſcire 
(X) To what Place it ſhall be awarded. 1 
| | | See tit. Seire 
[r. IV a man recovers damages in action of wa/e in one cornty, F Be 
the writ to levy this ſhall iſſue to the ſheriff of the ſame 


county where the actian was brought firft, and not to any other. 


42 Kos 3- 9. b.] 


[2. But of the ſheriff returns that he has nothing, he ſhall have 
execution in any aher county where the recoveror will. 29 E. 3. 
9. b. | | 
[ 3. If a recognizance of bail be taken by a Fudge of C. B. at Ser- see tt, Scire 
jeants Iun in London upon an original brought in London, and Facias (E) 
certifies it in Court of C. B. and there in»;/Pd, But it appears of 5 23 
record that it was taken as before. A ſcire facias may be awarded chere. 
upon this recognizance to the ſheriff of London where the captas 
was, for there was the commencement of it, Mich. 19 . 
Rot. 141. * cam farmer between Johns plaintiſt, againſt Lee and ects” 
Pomeroy manucaptors for Rice Eiward, upon a recognizance of s 
bail. 5 Ma. Brook Lieu and County 85. yer Brook and all the 
prothonotarics of the common pleas. Alſo in the Cafe afore- 
ſaid the ſcire facias may be awarded to the ſheriff of Middirſex, 
where the recognizance was inroll'd. P. 23 Car. B. R. adjudged 
upon a demurrer between Andrews and Harborne. Intratur. } = 
[4. Middleſex Paſch. 20 Car. B. R. Rot. 210. adjudged be- fac, 5. 
tween Pultney and Firbench to be well brought, and this upon 5 + 


debate upon my motion. Middleſex Hill. 17 Car. B. R. Rot. the notes 


745. between Goddard and Vouchers, Middleſex Trin. 18 Car. Here. 
B. R. Rot. 7585. between Gutch v. Dayntrie. Middleſex Paſch. 
19 Car. B. R. Rot. 77. between Smith and Norton. IT. 19 Car. 
B. R. Rot. 388. between Felgate and Gardener. Note, theſe pre— 
cedents were ſhew'd in the ſaid Caſe between Pultney and For- 


bench, And note, that in the Caſe of Andrews and Harborne upon 


my motion to have the opinion of the prothonotaries touching ine 
| | Si 2 | courſe 


44D 
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courſe in ſuch caſe, they certified that it may be wel! brought in 
Lenden er in Middleſex, and that it had uſed to be brought either 
n London or Middleſex. Contra 5 Ma. Brook Lieu and 
Cou nen per Brook and all the prothonotaries of Bank that it 
ough. to be brought in London and not in Middleſex. ] 


tecog· 5. If a man recovers at NMmiuiſter in action of debt upon a 


contract at Vr, yet he may have action of delt upon it in Mid- 

a jb dleſex, but he ſhall not have ſcire facias upon it but to the ſheriff if 

chm 1% the chunt of York note the diverſity. Br. Lieu, pl. 88. cites 
p Pn | — 8 

0. 7. 3. per Cur. | 1 

fled in Court, che ſcire facjas upon it ſhall go firſt into Middleſex; per Twiſden. Vent. 183. Hill. 

23 & 24 Cir. 2. in Maynard's Cafe. | 


[ £59 J 6. It a man has judgment to recover debt or damages, and the 
P. 16-. d. defendant has lands or goods in jeucral counties, the plaintiff may 
pray ſeveral writs of execution of all the goods and of the moiety 
to be S. C. of all the lands of the detendant in every county, and not for 
—_ parcel of this debt &c. in one county, and for parcel of it in 
MAY Nav DF, 7 , 1 « 
an cles another county; but if the goods or lands in one of the counties 
intoas many are ſuſficient to pay him, he ſhall be ſatisficd with one execution 
ee ure only. Bendl. 59. pl. 101. Trin. 4 & 5 Ph. & Ma. Anon. in a 
10 — ea 853 , 

per Cur. nota. | : 
Cro. J. 246. pl. 4. Trin. 8 Jac. B. R. in Cafe ef Goodyere v. Ince. ——Yelv. 179. S. C. & S. P. 
admitted. Brownl. 107. S. C. & S. P. admitted. 


Yelv. 179. 7. If a man has judgment in B. for 1001. he may immedi- 
34 ately upon his prayer have an elegit ints as many Counties ase 
unce,S, C. g 8 3 ; N Eh: 
adjudeed pleaſes ; but in this caſe the Plaintiin taking an elegit into the 
error; for County of Lancaſter, with a teſtatum, that another had been 
thouzh ac- heforc directed to the ſheriff of London, who had before re- 
cording to , dts EP . f 

the prayer turned a nihil, and it ppearing there had been no ſuch return, 
of the plain- it was held to be error; admitted per Curiam. Cro. J. 246. 


nik in C. N Trin. 8 Jac. Goodier v. Ince. 
he might 


have taken his elegit immediately both into London and Larciſter, yet when he waives the heretic, 


thereof, and grounded; his execution upon a teſtatum which is falſe, this mates error in the execution. 
Browal. . S. C. but icems only a tranſlation of Yelv. 2 Brownl. 203. S. C. argued, 
but no reſolution, . 


8. Debt was brought in Herefordſhire, and judgment for the 
plaintiff, A writ of execution was dirctied to the ſheriff of Radur- 
Hire in Wales, and the whole Court clearly held it well, 
zud that ſo it may well be into the county palatine of Dur han. 

2 Bulſt. 156. Mich: 11 Jac. Bedo v. Piper. 
| 9. The f ſcire facias upon a recognixance to have execu- 
tion cvght to be in the county where it was acknowledged; bit 
when it was ſued there, and the party returned dead, it may be jues 
againſt the heir or tertenant in any c:unty where the party ſurmiſes 


he has land. Cro. C. 313. pl. 4. Paſch. 9 Car. B. R. Eyres v. 


Taunton. | 
10. Bail was taken by e, . in the county of York, It 


was reſolved that a /c:re ſacias brought in the county of . 
| N | ex 


[I. ; 


this; 
tatur. 
walls o 
accordi: 
nience 
the the 
Ponle's 
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ſex was well brought, and that it lies arain/? them vith rnit the 


county of York or Middleſex. 2 Lutw. 1282. 1287. Mich. 10 W. 3. 
Redman v. Idle. | | 
11. In C. B. if a recegnigance be taken at a furs chamber it 5 Jn 44. 
is a record immediately upon the firſt caption, and binds the Want”? y 
lands before it is filed at Weſtminſter, and wien it is filed then C. accord= 
it is 2 record in. Court, and a ſcire factas or debt lies upon it, ig. 
either in Middleſex where filul, or in Linden Wore taken. 2 dalk. 
564. pl..4. Mich. 2 Ann. B. R. Shuttle v. W od. 
12. On a recogrn:zance taken in B. R. the eie jucias muſt be 
brought in Midelleſev; for the recognizances there are not obl1- 
gatory by the caption, but by their being entered of record in 
the Court; ſo it is of debt: but on a recgniganc in C. B. the 
cire facias may be laid in the county tuhere the coption Was, or in 
Middleſex where it is filed ; for it is a record by the caption, and 
become immediately obligatory, and therefore may be brought 
there; and it is allo filed at Weſtminſter in C. B. and there re- 
Fmains of record. 2 Salk. 600. pl. 10. Mich. 2 Ann, B. &. 
Shuttle v. Wood. 


(Y) What T hings may be put in Execution. [I 560 


Lt. A Sheriff upon a writ of execution cannot fell to the party A dyer's 

a furnace annexed to the franktenement ; for it ſeems 695 — 
* 4 « 4 U de aKel 
this would be waſte, he who had tne land being a leſſee; dubi- on an at- 
tatur. H. 37 Eliz. B. Day v. Auſtan and Biſbich.] t>:hment if 

| ſixed to the 

walls of the houſe. Cro. E. 374. Day v. Biibitch. Ow. 70, Jt. 37 Elis. C. B. u 0h 
accordingly, 


Fatt:, coppers, tables and partitions were ſet up by a ſoap-boiler for the conve- 
nience of his trade, and who alſo paved the backſide Ke. and theſe were all taken in execution by 
me ſheriff on a ficri facias, and it was held good by Holt Ch. J. 1 Salk. 368. Mich. 2 Aun, 
Povle's Caſe, | | 


2. Rent reſerved upon a leaſe for term of liſe may be taken in S. G. eited 
execution by elegit, and the plaintiff who recovered may diſtrain by 
for the rent, and yet he has not the reverſion. Br. Diſtreſs, 3 Bult. 17. 
Pl. 71. cites 13 H. 4. Ficzh. Avowry 237. | 
3. Goods taken fir diſtreſs cannot be taken in execution. Br. 

Pledges, pl. 28. cites 35 H. 6. 25. 

4. Beaſts leaſed for years cannot be taken in execution for S. P. Br. 
debt of leſſee after recovery againſt leſſee. D. 67, b. 28. Marg. "= 
cites 22 E. 4. 10. Br. Execution 107. —Not till after the leafe e 
is determined; Per Doderidge J. 3 Bulſt. 17. cites 35 H. 4. 6 fe 
6. 25. | | the leſſor 


; himſelt can- 
not take them during the years, and yet they demurred & adjornatur, S. P. and yet che dedtor 
has property in reverſion, Br, Property, pl. 33. cites S. C. | 


5. Not of the profits of office of filazer, for execution can- 
not be of what he cannot graut and aſſign over, D. 7. b. pl. 10. 


Trin. 28 H. 8. 
| 8 3 6. A. 


„ Execution. 


6: A. is bound in a Rainte to B. and ſrws the ad. B. extends 
the lands which are delivered to him in execution. It. was ad- 
ns ged that the conuſce ſhall have the corn ſown. And the ſame 

aw in Cafe of a recognizance. 2 Le. „Trin. 29 Eliz. 
E. N. Barcen v. Withington. 

7. A chain of geld not  anſwerable to the quality of the perſon 

that has it on, though it be en His body, ſhall be taken in execu- 


tion; Arg. Mo. 214. pl. 354. Mich. 27 & 28 Eliz. in the 


| Exchequer. 
Le, 220. 8. A. long time before a recovery had againſt him by B. 7/4 
13 -24s to C. but with this proviſe, that A. ſhould have p1/ſeſſion of 


Playne, S. them fer feur years, which are not yet expired, and if A. then 
E. _— pay ſuch a ſum of money the ſale ſhould be void. A. having 
os, * only a ſpecifick property the goods are not liable to this debt. 


defendant 
has god. Cro. E. 218. pl. 5. Hill. 33 Eliz. B. R. Bind v. Plain. 

by lawtul 

nicans, Viz. by bailment or otherwiſe, neither the party himſelf nor the meriff can come into the 
houſe to ſeize them; per three Juttices. Oro. E. 909. pl. 20. Mich. 44 & 4; Eliz. B. R. in Caſe 
of Leyman v. Creyſham. | 


Term in right of the wife as adminiſtratrix is not extendable 


for the cevt of the huſband, and if the huſband had himſelf the 


term as executor, it was not extendable for his proper debt. 
Cro. E. 292. pl. 2. Hill. 35 Eliz. B. R. Ridley v. Punter. 

10. Goods patwned prior to the execution ſhall not be taken in 
exccution till the money is paid for which they were pawncd; 
for the property is only in the pawnee, and the judgment creditor 

L 561 ] has only the intereſt in them. 3 Bulſt. 17. Hill. 12 Jac. B. R. 
| in Caſe of Waller v. Hanger. 
11. Upon a levari fac. the ſheriff may take ready money. 


2 Show. 166. pl. 157. Mich. 33 Car. 2. B. R. The King v. 


Webb. 
In a m_ 12. Goods in exccittion, tho* wrongfully, being once ſciſed and in 
| —_ 2 cuſtody of Jaw, cannot be ſeized again by the fame or any other 


rs oulls ſnerift, and f they are fold thereon ſuch bargain is void ; per 

fe a en ſe- Holt Ch. J. Show. 174. Mich. 2 W. & M. Backhurſt v. Clin. 
ven 

"po hs Kkard. 

ſerdant, by this the property of the goods is not in the Nieriff, but may be taken upon another 

Execution, 2 Venn. 235. pl. 221. Mich. 1641, Underwood v. Mordaut. 


i. Clan, 13. Greds and plate of the wife aſſigned ts truſtees before mar- 


tons it as and after to the wife, her executors and adminiſtrators ; but if 
the houſe- the hutband ſurvived her then he to have the abſolute property. 


held goods 
* the kg. Per Cur. this is a matter purely at law, whether the property is 


01 — 393 ** 


band, but well veſted in the truſtees, or whether. the aſſignment is fraudi- 


Chan Mere} Jent as to creditors, and that having been tried at law, there is 


was Tivo 


ſchetule ts no room for equity to interpoſe; for then we muſt declare that 
thoſe am- to be no fraud in equity which was found ſo at law. 2 Vert 
cles, ad 238. pl. 221. Mich. 1691. Underwood v. Mordant. | 


therefor 
detective, and being taken inexccution on a judgment after the death of the huſband, a bill was filed 
ia equiiy to be relieved agalnuſt the juognent, but was ditmilled with colts, 


14. If 


rigge, of which the huſband was only to have the uſe for his life, 


14. 


other 


a heri 
not le 
C uſt od) 
B. for 
ſcize t 
and th 


execut 


24d. of 
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| Middleſex. 


Execution. 


14. If the bailiffs take another man's gods in execution (tho 
otherwiſe in replevin), an action of trefpaſs will lie; per Holt Ch. 


J. Carth. 381. Erin. 8 W. 3. B. R: in Caſe of Hallet v. Byrt. 


15. In treſpaſs for taking goods the defendant juſtiſies by a 


judgment in court baron, and that the goods were taten by a 
{-vari, and delivered to him, being plaintiff, in execution. De- 
murrer, judgment pro quer” ; for that goods ſo taken cannot be 
delivered in execution, but perhaps they might ſell them, and fo 
raiſe the money, or have appraiſed them. 12 Mod. 494. Paſch. 
13 W. 3. Holm v. Hunter. | 

16. A. has a judgment for a juſt debt againſt B. and takes out 
a fieri facias, and gets the ſheriff to ſeize the goods, but would 
not let him proceed farther, but let the gad, ſcixed remain in 
cy of B. the defendant, C. who had alſo a judgment againſt 
B. for a juſt debt takes out a fieri facias, and per Curiam he may 
ſcize the ſame goods, for the former was a fraudulent execution, 
and the ſherift might very well return nulla bona upon the firſt 
execution. 7 Mod. 37. Trin. 1 Ann. B. R. Rice v. Serjeant. 


24 b. of thoſe goods in the poſſeſſion of B.- C. brought trover, but on evidence the ſal- 
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A. ſeized 
B.'s goods 
tor rent, 
and ſold 
them to C. 
the ſon of 
B. Aiter- 
wards J S, 
got judg= _ 
ment againſt 
B. and the 
ſnerifflevied 
was proved 


fraudulent, and B. was in potlethon of them all along, and paid taxes for the farm and goods &c. and 
therefore the judge directed the jury to find tor the detendant ; but tor want of proving a copy of the 
judgment as he ought, the jury tor that reaſon only tound againſt him; but by the judge's after di- 
rection on a bill by the hailifi, and proving the matter as above, a perpetual injunction was granted 
againit the judgment, ard C. to pay coſts. Chan, Prec. 23 3. Mich. 1704. Kent v. Bridgman. 


17. If there be an execution againſt tenant for years without 
enipeachment of waſte, tho* ſuch tenant may cut down and ſell, 
yet the ſheriff cannot, becaule the tenant in ſuch caſe has only a 
bare power with an intere/t ; per Holt Ch. J. at Nit in Middle- 
ſex. 1 Salk. 368. Mich. 2 Ann. Poole's Cafe. | 

18. But where the tenant has an intere/t as well as a pater, as 
tenant for years has in /fanding corn, in ſuch caſe the ſheriff may: 


cut down and ſell; per Holt Ch. J. Mich. 2 Ann. at Niſi Prius in { 562 } 


1 Salk. 368. Poole's Caſe, 

19. Things /t up by leflce for years for the conveniency of 
trade, as coppers Sc. are ſeizable on a fi. fa. but hearths and 
chimney- pieces to compleat the _ are not. 1 Salk. 368. Mich. 
2 Ann. coram Holt Ch. J. at Niſi Prius in Middleſex, Poole's 
Caſe. | 

20. 8 Ann. cap. 14. f. 1. Ns goods upon any tenements leaſed 
Hall be taken upon any execution, unleſs the party, at whoſe ſuit the 
execution is ſued out, ſhall before the removal of ſuch gords pay to the 
landlord of the premiſſes, or his deputy, all money due for rent for the 
premiſes ; provided the arrears de not amount ta more than one year's 
rent, and in caſe the arrears ſhall exceed one year's rent, then the 
party at whoſe ſuit Sc. paying the ſaid lanilord or bis bailiff aue 
year's rent, may proceed to execute his judgment, and the jheriff is 
required to levy and pay to the plaintiff, as weli the money paid for 
rent as the execution money. 


8104 (Z) To 
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| s - tus 
| : : | ale? 
(2) To what Time it ſhall relate for Land. Hand 
rt. I F judgment for debt er damage be given in Bank upon trial | i 
t fol. $92. by + M Prius, the plaintiff ſhall have execution of the land WF now 
IT, Which the defendant had the day of the Niſi Prius, for this and the |  zand 
is was l b * 
debt brought day in Bank are but one day in the law. D. 3 & 4 Ma. 1409. [1 
againt the 80. 17 E.3.5.b. 18 E. 3. 14. b. +18 E. 3. 38. b.] 1 
heir upon : - mad 
the obligatien of the anceftor, and the defendant aligned the aſſets pending the writ, and yet pleades | 
riens per deſcent, and this being found againſt him, a general judgment was given. Ibid, 1 [1 
+ Fitzh. Execution, pl. 58. cites S. C. as to an action of waſte tried at Niſi Prius. | Ban! 
| . 1 
»Fitzh. Ex= [ 2. So he ſhall have execution of the land which he had /e do; 1 
_— of the inque/? taken. * 21 E. 3. $1. b. 30 E. 3. 30. adjudged. BT 
S. C. 15 E. 3. Execution 64. 31 E. 3. Execution 66. + 18 E. 3. b =: Gow & 
Fiat] 38. 6] | | [per 
XECUONY . . 4 
pl. 58. cites S. C. as to an action of waſte tried at Niſi Prius, = | ; LI 
N 5 „ 
Firzh. Fre- [Z. In 4ſſiſe, if after the aſſiſe taken it is adjourned for difficulty, 24. 
| = ps and after judgment is given for the plaintiff, he ſhall not have | whic| 
S. C execution for damages of the land which he had the day of the in- | [1 
gueſt taken. 21 E. 3. 51. b. i ä tion 
*Fitzh. Ex- [A. If a man recovers debt or damages by trial by inqueſt in Bank, recove 
ecuu F. he ſhall have execution of the land which the recoveree had the | judge 
8. cites . 5 ; 4 - 8 R | 
8. C. day of the. inque/? taken. * 18 E. 3. 38. b. Contra 19 E. 2. upon th 
Execution 249. } wank 
Fiab. Ex- [S. If a man recovers damages againſt another he ſhall not have gra 
eee execution ot the land which he had the day f the writ purchaſed. the day 
"ms eZ. 27. + 18 E. d. . 31 E, I Exe, _ 
+ Fitzh. Cution £6. though averred that he had granted his chattels and 13 
e arts lands zwo days before the inqueſt taken to toll him of execution. ] 
7 5 Cites i * aha * 
S. C.— : . ad [14 
In treſpaſs the defendant recovered damages, and prayed elegit of the land which the defendant ha "ha 
the day of the writ, and could not have it, but of the land which he had the day of the judgment. | 1 
Pr. Elegit, pl. 19. cites the Regiiter fol. 53. | x . 
| 15 
Pr. Flezit, 6. Nor of the land which he had when ne firſt came ts anſwer which 
P! a ces it was in another term than that in which the judgment was. before 
Br. Execu- 42 Aſſ. 17. adjudged. ] | 16. 
tion, pl. 87. | : | after , 
cites S. C. See pl. 12, 13. the notes there. ; | 33. E. 
* ; | 8 g 1 : 
563 C7. If a man recovers a manor he ſhall have al] the arrearages LO 
Tirough he incurred meſne between the recovery and execution. 48 E. 3. 16. b. the ary. 
did not ſue ; : | cj 
execution in two years after. Br. Relation, pl. 5. cites 43 E. 3. 15. per Hanimer, oye? adjnurn 
was denied, for the execution ſhall not have relation. Br. Arrearages, pl. 5. cites S. C. and Broc AT 50 
fays, ſoit ſeems that tenant ſhall have it till execution. | 
| incurred: 
0 . . * . the I; 1 
[8. If an inqueſt be taken by Ni Prius in action of debt, 2 paſſed aft 
* plaintiff recovers, and the defendant, to prevent the — | Ris damag 
13 | 


rial 
and 
the 


49%. 


Execution. 


his execution, the third day after the inqueſt was returned had 
aliened the land, yet the plaintiff ſhall not have execution of the 
land which he had at the time of the inqueſt returned. 14 E. 3. 
72. adjudged. ] 

9. If a man ſues execution out of a r-c9gn:zance he ſhall not 
now have execution of his land which he had the day of the recogni- 
zance made. 29 E. 3. 32. Curia contra 1 E. 3. 12.] 

[10. But if upon this the ſheriff returns a nihil then execution 
ſhall be of the land which he had the day of the recognizance 
made. 29 E. 3. 32. Curia.) | | 

[It. If a man acknowledres a recagnigance before a Judge of 
Bank or King's Bench out of the Court as at Serjeant's Inn cut 
of the Term, and after it is entered upon the roll of record in the 
ſame Court where he is Judge, this {hall bind the perſon and land 
of the conuſor from the time of the conuſance of the recognizance, 
for it is a recognizance from this time. Hobart's Rep. 264. 
per Curiam between Hall and Min⁰,ÿsldd. 

[12. If a man recovers debt er aamages he may ſue execution 
of any land which he had at the time of the judgment, 30 E. 3. 
24. * 42 Aſſ. 17. 28 Aff. 41. 6 E. 3. 13. and not of the land 
which he had the day of the fir/t writ purchaſed.) | 

13. If a man recovers debt or damages he ſhall have execu- 
tion of the land which he had Ve fir/? day of the Term in which he 
recovers; for the Term is but one day in law. 42 Aſſ. 17. ad- 


judged. ] | 
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See ſupra 
X) the Caſe 
of Shuttle 
v. Wood. 


* Br. E20y 
cution, pl. 
87. cites 

5. C.— 


Action a- 
gaintt an 
hoſtler, the 
plaintiiF re- 
covered up- 
on demurrer 


upon the plea of the defendant, and prayed elegit of the land which the defendant had the day he 
was brought in to anſwer and could not have it, but the day of the plea pleaded, which was the ſame 
term that judgment was given, which is all one and the ſame day, and lo in effect this is the day of 
the judgment. Br. Elegit, pl. 17. cites 42 Af. 17.—But 42 E. 3. 11. it is expreſſed plainly 
the day of the judgment rendered. Ibid. —But per Knivet, if it had paſted by verdi& upon iſſue, he 
hall have elegit of the land which he had the day of the inqueſt fur it, and judgment rendered; 
quod nota. Ibid.— Br. Execution, pl. $7. cites S. C. accordingly.--Ibid. pl. 16. cites'42 E. 3. 11. 


«ccordingly,—Tbid. pl. 127. cites S. C. accord: Sly. | 


[14. If a man recovers debt execution may be 
ſued of any land which he hath purchaſed after the judgment. 
30 E. 3 ; 

15. If a man recovers gelt he may ſue execution of any land 
which he had a? the time of the judgment, though be had aliened it 
before the execution. 30 E. 3. 24. 

(16. So it may be ſued of any land which he had by purchaſe 
after the judgment, though he had aliened it before the execution. 
33-E. 3. 

17. Aſiſe of rent brought by a prior, who recovered the ar- 
rearages as well in the time of his predeceſſor as of bis cwn time, and 
the arrearages for a term pending the aſſye, Viz. incurred after the 
N of aſſiſe in Bank. Br. Arrearages, pl. 9. cites 29 

fl. 59. | | 


So of a re- 
verſion, per 
Dyer ; but 
Welton con- 
tra. Mo. 36. 
pl. 118. 


In aftiſe of 
rent the 
plaintiff re- 
covered the 
rent by 
award, and 
the arrears 


incurred after the verdict; quod nota. Br. Arrearages, pl. 10. cites 31 E. 3. 3 t. So in aſſiſe of land, 


the plaintiffrecover'd, and becauſe the land was worth 20s. per ann, and a quarter was 
paſled after the ajournment, it was awarded that he recover the rent of this quarter with 
hi: damages, Ibid. cites 31 E. 3. 33. | 


564 J 
In 
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In afifs of rent the plaintiff recovered and prayed judgment of the rent and damages, and of 


Arr: ar ase incurred ogg the writ; per Cur. he ſhall not have it but only of the rent and da- 
mages, and of ao arrearages; but in writ of annuity * the plaintitt may recover the annuity and 
dat dates, and the arreara ges incurred pen ling the writ ; dut e contra in aſliſe. Brook ſays quære 
dtveruthtem. PE Arrearages, pt. 7. cites 37 H. 6. 38. 

* Nor, 4 : ſeir is Upon a recovery in writ of annuity, the plaintiff cannot recover the 
artearages and damages pes IC! ok pending the ſcire POS but pending the firſt writ ; quod nota pei 
judicam. Pr. Arceara: ges, pl. 16. cite 5 * 


18. In delt en a loud the de en dali, before the trial conveyed Hi 
la ud, fo C Noth. i & &c. but . Je Vini, elf 4904 the profits; 3 notwithitand- 
ing chis CONVEYance a moiety of his lands are extendable. D, 


295. a. pl. 9. cites 22 Aſl. 44. 


Br. War- 10. 3 per tot Cur. in a queſtion &c. that if a man makes 


el. 8. wa a ferfrment with warranty, his ather lands ſpall not be bound With- 
. ont 1adoement in any action, and that if a man recovers debt, he 
lnall not have execution of the land of the defendant, but ſuch 


land which he had at the day of the judgment, and not of that 


which he fold pending the writ. Br. Execution, pl. 23. Cites 


14. 

20. In d debt againſt the heir, for that the father had a mar. 7» 
his cuſtody in ap and ſuffered him to eſcape, and died; ; ade 
judged that the land which the father had at the time af the j Judę- 
ment, may l = extended by elegit upon a ſeire facias brought ag; 

him as tertenart of land liable to the execution. Dy er 271. a. 
pl. 25. Hill. 10 Eliz. Anon. 


And fret 21. If a man recovers annuity againſt a vicar, and before exe- 
aten the decariage is united to the PAarjonage, yet the plaintiff may 
Was mit- 

ted 12 E. have execution againtt the ſucceſſor — She ing of the ſpecial 
& #3: . matter; per Brian Ch. J. Br. Variance, pl. 102. cites 
12 LS. | 

S. P. Br. It a man recovers annuity againſt b, and benen 


f and 1 e execution the corporation is alter «et ts inayor and £977; 
8. C. ' atty, yet he may have execution againſt the new corporation 
by ſhewing the ſpecial matter. Br. Variance, pl. 102. citcs 


20 E. 4. 6. per 3 Ch. 5 


76 Ha. 75 23. If a man n a aye : and the tenant aliens 8 


— +2 
S435 4 


by Dyer ene under 5 per e „ Rn, a oreed by = Gone 


wy 4 Wetton, 38 * 5 Nel - , > 
fr ne 2 105. in pl. 9. nach. 30 & 31 Eliz. obiter. 
mant continues tenant to tie action. 


24. Debt was vow againſt the heir, wha pleaded riens per 
dejcent the day F the writ. It was found, that befare the to- rit 
bright he had aliencd the aſſets ly covin to defraud this deli; and 


judgment was given for the plaintiff, and that this is wel! found 


tor him upon office of aſſets per deſcent, D. 149. a. Marg 
pl. 8c. cites Trin. 33 Eliz. B. R. Rouſe v. B. 
Cro. E. 216. 25. Debt againſt executor or adminiftratiy; recovery is had 
pl. 12. 5. C by verdict, and on this judgment g ziven, and fi. fa. de Enis in- 


t ; ut 
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propriis of the adminiſtrator which he had the day of the firſt judg- granted him 


de bonis ex. 
ecutoris. 

: 2 Le 188. 
pl. 225- S. C. a precedent was ſhewn to the Court of 17 Eliz. and thereupon the elegit was grant- 
ed. But as to it, being of the lands witch the executor had the day of the firit judgment is not 
mention'd in either of the ſaid books, 


ment. Mo. 299. p!. 446. Mich. 32 & 33 Eliz. Mead v. Cheyny. 


26. Land whereof the Lai was ſciſed at the time of entering | 56g J 
into it ſhall be liable after judgment, though aliened before; And a re- 
per Clench J. Cro. E. 580. Mich. 39 & 40 Eliz. B. R. Hoe v. 1 9 
Marſhall. EF 1 [Fa 


the action 

to the bail 
of all ations duties and demands before any judgment given, and afterupon default of the defendant 
ſcire facias iſſues againſt the bail, adjudged that this releaſe ſhall not bar the plaintiffs, hecauſe the 
judgment was a meer poſſibility, and theretore cai.not be relealed. 10 Rep, 45. cites 5 Rep. 70y 71. 
Hoe's Caſe, See tit. Releaſe (U) pl. 33. S. C. and the notes. 


27. pon a judgment in debt, the plaintiff ſhall not have execu- 
tion but only on that land which the defendant had at the time of the 
judgment, for that the action was brought in reſpect of che per- 
ſon, and not in reſpect of the land. Co. Litt. 102. a. ad finem, 

28. But if an action of debt be brought againſt the heir, and he 
aliens hanging the writ, yet ſhall the land which he had at the 
time of the original purchaſe be charged, for that the action was 
brought againſt the heir in reſpect of the land. Co. Litt. 102. 
a. b. | 

29. If a man is nonſuit, the land only which he had at the time 
of the amercement ajſe/jed ſhall be charged, and not that which he 
had at the finding the pledges ; for the amercement is not in re— 
ſpect of the land, but of his want of proſecution, which was a 
default in his perſon. Co. Litt. 102. b. 

309. But the u s of a. juror ſhall be levied upon the fe fe al- 


though they were mot loft before the ferffinent, becauſe he was re— 


turned and {worn in reſpect of the land. Co. Litt. 102. b. 
31. If the land be firſt executed ufen a /latute, and afterwards 
an elegit upon a judgment obtained before the acknowledring of the 


_ latute comes alſ5 to the ſheriff, the mety of the land extended fhall 


, 7 = 77 , 5 | 1 ( * Zr 7 5 
be delivered to the plaintiff upon the judgment. Brownl. 38. 
Freeman's Caſe, | | 
32. 29 Car. 2. cap. 3. ſ. 14. Every judge or officer of the This flatute 
Cuurts at Weſtminſter who ſhall ſign judgments, ſhall jet down the ct 
day of t} Sho Cone then ae 3 judements 
ay of the month, and the year he ſig us them, upon the paper record mull bind 
Sc. which he ſhall ſo ſign, which day of the month Sc. ſhall be lands but 
entered upon the margin of the roll of the record of the ſaid judgment; wy from 
and they ſhall b unted judoments only from the time Þ flo ne © OO 
| y e accounted ſudę ments only from the tim, of fuch ſign- relates only 
mg againſt purchaſers bona fide, and for valuable conjideration, to purcha- 
33-/ 18. The day of the manth and year of the -urolment re- ny ſo What 
. . . . : . as 0 Creed 
O7mzances, ſhall be written in the margin of the rail, and lands in tors „ 
the hands of purchaſers for valuable conjideration hall not be bound mains as it 


but from the time of ſuch inrolments, „ 
common 


law; per Ld. Chancellor Talbot. 3 Wms's Rep. 398. pl. 111. Mich. 1735. Robinſon v. Tonge & 
A. So that as between creditors a judgment entred iu the vacation 1clates to the firſt dey of the pre- 
ceding Term. Ibid, Marg, 


34. If 


565 * Execution. 


34. If judgment be ſigned in Hillary Term, and in the ſubſe. 
quent vacation the defendant /s land, and before the effoins of 
Eaſter Term the plaintiff enters judgment, it ſhall effect the 
lands in the hands of the purchaſor, and if one enters judgment 
ſo in vacation, when indeed the party was dead, if he was living 
in the precedent Term the judgment is good by relation, 
6 Mod. 191. Trin. 3 Ann. B. R. Hodges v. Templer. 

35. Judgment againſt an heir on aſſets confeſſed ſhall have rela- 
tion to, and bind from the filing the original writ or bill, and 
thall be preferred to a gereral judgment againſt the heir tho” ob- 
tained prior, and tho' the original whereon &c. was filed prior, 
and ſuch general judgment will not relate to the original, but 
binds only in common cafes from the time of the judgment 
given; per Holt Ch. J. Carth. 245. Trin. 4 W. & M. in 
B. R. Gree v. Oliver. 

36. If plaintiſ be alive on the continuance- day, judgment may 
be given tho” he be dead afterwards; if he dies before the %% 
day of the Term, the Court cannot take notice of it without it be 
pleaded as puis darreigne continuance, and if he were alive the 


C 85 


firſt day of Term judgment ſhall relate to that. 6 Med. 225. 


Mich. 3 Ann. B. R. in Caſe of Fox v. Tilly. 


Fel. 8% (A. a) To what Time it ſhall relate for Chattels. 
What Goods ſhall be put in Execution. 


:. I F an executor ſells any goods to another pending an action 


de charged 8 , 
de bonis azain/? him and before judgment, thoſe goods ſhall not be 


propriis, but taken in execution, for they were lawfully bought. 9 H. 6. 57. b. 


it ſeems . 
there that Curia.] 


2 ſale atter judgment is not good, and if an elongata ſunt be returned the plaintiff ſhall have execution 


ge benis proprlis. Br. Executors, pl. 14. cites S. C,—Fitzh. Executors, pl. 7. cites S. C. 


Bythe com- 2. If a man after judgment, and before execution taken t, 


3 fells his chattles by fraud to avoid execution, thoſe goods at the 


made by common law could not be put in execution. 3 E. 3. Itinere 
fraud was North Execution 108.) | 
avoidadle ; 

only by him who had a former right, title, intereſt, debt ot demand. 3 Rep. $3. a. cites it as 1d. 
judged Trin. 27 Eliz. C. B. in Cale of Upton v. Batſet. 


Mo. 873. Pl. [ 3. If a man recovers againſt J. S. and ſues execution by fieri 


myn v. f | 
Brandlyn, awarded are liable to the execution. Hill. 11 Ja. 


S. C. & admittance between Cummin and Brandlin.] 
S. P. held . 


elearly.—Brownl. 38, 39. S. C. held by all the Judges. 


3215. Co- facias, the chattels which J. S. had at the time 1 the execution 


adjudged by 


Le. 144, [4. 4s if after the execution awarded againſt J. S.—J. S. dies 


T2 v7 yet the ſheriff may after execute the writ upon the goods x ts 
| and; 


minal 
dounc 
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erm, wh 
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Erecution. 


hands of his executors or adminiftrators, inaſmuch as the goods 
were bound by the award of execution. 16 H. 7. b. b. per Brian 


in Execution upon the Statute Staple. ] 


v. Brooks, S. P. held accordingly. 


5. SoM a man recovers againſt F. S. as executor of M. S. of the 
goods of the deceaſed if he has &c. and if not, de bins prepriis, and 
fues execution accordingly by fieri facias, and after before execution 


made by the ſheriff F. S. dies, if the ſheriff does not find any 


z0o0ds of W. S. the firſt teſtator, he may execute the writ upon 


the proper goods of J. S. which he had at the time of the execution 8. 
a:varded, though they are now in toe hands of his executor or ad- 


miniſtrator, without ſuing a ſcire facias, inaſmuch as they were 
bound by the award of the execution. Mich. 31 & 32 Eliz. B. R. 
but adjudged Hill. 32 Eliz. between Parts plaintiff, and Hue 
and Five detendants. ] 2 
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Eliz. B. R. 
in Caſe of 
Park v, 

Moſs, 8. P. 
held accord- 


iugliy, and S. C. cited per Curiam.— Mod. Rep. 188. pl. 29, Mich. 26 Car. 2. C. B. Farrer 


Le. 144. pl. 
200, 3 © 
adjudged. 


accordingly. 
5. C. 
cited 8 Mod, 


225. per Cur. Hill. 10 Geo. 


(6. If an elegit be erroneous, upon which an alias elegit is 
granted, all the goods which he had at the time of the execution 
granted are liable. B. R. Humpbirie's 
Caſe, cited Hill. 11 Jac.) | 

7. If a man recovers damages, and the defendant aliens his 
goods by fraud, the other may take {ſue upon it, and if it be found 
che other ſhall have execution of the goods aliened by fraud; 


quod nota per Belk. quod non negatur. Br. Execution, pl. 17. 
cites 43 


* 

8. If one recovers in debt he ſhall not have execùtion but of 
thoſe oo:ds which the defendant had at the day of the execution 
made ; quod nota. Br. Execution, pl. 23. cites 2 H. 4. 14. 


Bo 


But pe: 
abb. it 2 
man be con- 
de mned in 

debt, or 


ound in a ſtatute, the goods which he had at the dav of the judgment, or acknowledzing of the re- 


cogaizance, ſhall be bound to the execution in wholeloever hands they come; 
5 
Leid. pl. 116, cites 7 H. 6. 2. 


9. Ca. Sa. awarded and an extent, and between the date of the 
writ, and before the ſheriff took the inquiſition, defendant ſells the 
gods; per two Juſtices the ſheriff may extend the goods fo fold 
(for it is the a& of the party), and the goods he had at the time 
of the writ awarded. Mo. 21. pl. 72. Hill. 2 Eliz. Anon. 

10. On recovery in debt the plaintiff had execution, and the 
defendant after the teſte of the fi. fa. and before the ſheriff had exe- 
euted it, ſold the goods bona fide, and delivered them to the buyers. 
Adjudged that the ſheriff might take them in execution in the 
hands of the buyers, becauſe when ſuch execution is made, it ſhall 
have relation to the teſte of the writ. 1 Leon. 304. pl. 423. 
Mich. 22 Eliz. C. B. Wangford v. Sexton. 


quod non negatur. 


S, P. held 
accordingly, 
tor by the 
award of 
exccution 
the goods 
were bound, 
ſo that they 
may be 
taken in ex- 


ecution into whoſe hands ſoever they come; and Walmſley ſaid, fo it was ruled in a caſe at Hertford 


Term, wherein he was of counſel, 


Cro. E. 174. pl. 4. Hill. 32 Eliz. B. R. Anon, —Per Curiam, 


Bv gitt ox deed of (he laid goods the day ef the date of tlic with or alterward: can top the — ; 
ere lore 


9 Erxecution. 


wherefore they reſolved the jury accordingly, without inquiring of the fraud, and they found for the 
plaintiff, Cro. E. 440. pl. 1. Mich, 37 & 38 Eliz. C. B. Boucher v. Wiſeman. 


11. If a judgment in debt be given againſt leſſee for years, and 
afterwards he ſells the term, and after the year the plaintiff brings 
a ſci. fa. and has execution, the term is not liable to the execu- 
tion if it was aſſigned bona fide. Godb. 161. pl. 226. Paſch. 
6 Jac. C. B. Wilſon v. Wormall. | 

12. And if leſſee for years aſſigns over his term by fraud to 
defeat creditors, and the aſſignee aſſigns it over to another bona 


fide, it is not liable in the hands of the ſecond aſſignee to exe- 


cution; per Coke Ch. J. Ibid. in S. C. 
13. The ſale of chatteis bond fide after judgment, but not after 


execution awarded, is good; per Curiam. 8 Rep. 171. a. Paſch, 


8 Jac. in Sir Gerard Fleetwood's Caſe cites 2 H. 4. 14. 9 Hl. 


6. 58. 11 H. 4. 7. 8 2 2 

_ _ 14. 29 Car. 2. cap. 3. ſ. 16. No writ of execution ſhall bind the 

8 . - - . 
= gelte property of goods but from the time of its delivery to the ſheriff er 
binds the coroner, Tho upon receipt thereof ( without fee ſpall endorſe an the 
property of back thereof the day of the month or year when they received it. 
goods taKen : ; 
in execution from the delivery of tbe writ to the ſheriff with reſpect to purchaſors only. But ia 
reſpect of executors where the party after the teſte and before execution it binds the property from tie 
tete. Per Ch. J. and Dobben, obiter. Comb. 145. Mich. 1 W. & M. in B. R. Anon. 

The fieri facias bore e be fore the party's death, but the delivery and indorſement was after. 
The Court held the execution good at common law, aud rather inclined that it was good ſince thc 
ſtatute, and that it was made tor the benefit of ſtrangers, who might have a title to the goods be- 
eween the teſte and the time of delivery to the theritt, but as to the party himſelf the goods were 
bound from the teite ever ſince the ſtatute, But it was ordered to be further ſpoken to, 2 vent, 
218. Mich. 2 W. & M. in C. B. Anon. | | 


. 
[ 5688 J 15. The ftatute of frauds and perjuries intended only to 
2 Shou. 48 5. remedy an inconvenience of ſe!l:ng goods after the teſte of tie 
+4#9- writ; ſo that the writ binds now only from the delivery quod a 


aughton 
v. Nr. purchaſor, but the ſtatute was not made for the benefit of the 


S. C. he'd party or his exccutors, ſo that quoad them it binds from tne 


* teſte, and there is no fraud in the caſe. Comb. 33. Mich. 


2:7. pl. 4. 2 Jac. 2. B. R. Horton v. Rue by. 
Houghton v. : 
Ruihby S. C. held accordingly. This clauſe is te be underſtoed of the goods of a purchaſer, f a. 
chaſed by him before delivery of the writ ; but as to the party, it ſha!! bind as be fore trom tlie teſte 


as it was before the ſtatute. Per Cur. 12 Mod. 5. Paſch. 3 W. &. M. Dr. Needham's Caſe, 


S. C. cited 8 Mod. 225. 


5. C. cited Skinn. 258. 


S. P. Burif 16. If a writ of execution be deliver'd to the ſheriff agi; A. 
after ſeiſwie and A. becomes a bankrupt before it is executed, the execution 18 


becomes 


barkrup!, ſuperſeded. and conſequently the property of the goods is not 
the act of abſolutely bound by the delivery of the writ to the ſherift. But 


—— the teſte of the writ binds againit all ſales and acts of the part) 


the goods himſelf; per Holt Ch. J. Ld. Raym. Rep. 252. Mich. 9 W. 3. 
levied in 


execution as afereſaid; ruled by Holt Ch. J. at Guiid-hajl.- Hill. 10 W. 3, in Caſe of Cole v. Davis 
& al' atlignees of Maul, a bankrupt. 


Ero. E. 181. 17. Fieri facias upon a judgment defendant dies before exec 


11 Y tion, the writ may be executed upon the inteſtate's goods, and 
| i | Wyndham 
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Wyndham ſaid, the property of the goods is ſo bound by the r Salk. 340, 
2:/te of the writ as that a ſale made of them bona tide hall be en 
A : 7 = p 4 . at 1152 
avoided, to which the Court agreed. 1 Mod. 188. Farrer v. ham. 
Brooks, adminiſtrator of Brookes. 1 NOW as 

| j O a Ntrancer 
it has not that operation. 6 Mod. 292. Arg. cites Mich. 9 W. 3. Smallcomb. v. Crois. 


: * . . U 
18. Two executious, one delivered before the other 2 the ſame bye 2 ad- 
| g f ; udzed. 1 
day, but the laſt teſtal was dcliver'd firſt. The theriff ought to 5 f 275 
* . 7 . . 0 . SS i — * 
execute that which was firſt delivered to him; but if he executes N. B. He 
the laſt the execution is good; but the other party has his vho wee 
0 3 e the firit fert 
remedy againſt the ſheriff; but as to the party himſelf his goods , „ 
are bound by the teſte. Adjudged. Carth. 400 „UMWn 3 te fher'f 
B. R. Smallcomb v. Buckingham. that be was 
| | uct in haſte, 
fo toot out no warrant, nor left an; jee, and this inclined the opinion of the Court more ſtrongly 
againſt him. 1 Salk. 320. Carth. 429. - Mod. 377. reports that this was mention'd per Holt 
Ch. J. and that Holt ſaid, that if the ſecond eri facies had been delivered a fortnight after, yet if 
it be firftl executed it hall be good, and the other has only his remedy againſt the ſheritf. The 
Court thought that no wrong was doe in this caſe, becauſe he that had the firit writ never deſired 
any warrant, and was plainly deſigned only as a /creer to proſ ect the party from the ſecond ſcire facias, 
and judgment accordingly. 12 Mod. 1:6. S. C. — Lad. Raym. Rep. 251. Smallcomb v. Crots 
and Buckingham. S. C. held accordin:ly, and that in this caſ no action lies againſt the ſheriff, be- 
cauſe he who delivered his writ tirit. would not take a warrant from the heriff to levy the goods; fo 
thatit ſeems he had a deſign only to keep that exeeution in his pocket to protect the detendants 
goods by fraud. And judgment for the plaintitt by the wiale Court. 


19. If judgment be entered in vacation, and writ taken out 1 Holt 
f 4 | EO: 1 1 1 this icatiite 
againſt the party's goods as of te Term before, vet the writ Inall jon 


levy the money of his goods in the hands of his executyrs. Per the fake of 


Holt, 7 Mod. 95. Mich. 1 Ann. B. K. Oades v. Woodward. purchafors, 


and in re- 
xard to lands, but mates no alterations as to goods, but binds them only from the deliveiy of a wrt? 


to the ſheriff. Ibid. 


20. An execution was talen ot ag tret eat Vin His be- 
time, and executed after his doceafe, the dt was returnable Octab. 
Martini, and execut24 on the 19th day of November, Which was 
tw? days before the returu was out ; the execution being ſued ont 


before the teſtator's death may be executed afterwards without a 


" — . — 5 TP . * © . - 
ſcire facias, as was reſolved in Dr. Needham's Cale ; and it may 


be executed at any time before the return of the writ, nay, on 
: = 1 Pe. C 1 _ 3 „ IT 5 
the very day that it is returnable, and good; and if it is exe [ 569 1 


cuted in the Vacation, it ſhall refer to the antecedent Ferm, and 
lo it ſhall if it is executed in Term time; per Cur. 8 led. 225. 
Hill. 10 Geo. Anon. And ſays ſo is Cro. E. 181. Parker v. 
Mols. : 


(B, a) 


569 5 Execution. 


(B. a) At what Time Goods ſhall be put in 
Execution. 


[I. 1 F by cuſtom of a vill a man may attach the goods of his 
debtor, and that thoſe gods ſhall be put in execution if the 
ſuit paſſes for him, and he attaches the goods accordingly, yet be- 
fore the trial of the action if another has an executicn againſt the ſame 
man theſe gecds ſhail be taten in execution; for he ſhall have all 
the property which the owner had, viz. to have the goods if the 
ſuit paſſes againit the plaintiff, or the overplus if any be, (and 
it ſcems that there he may take them preſently if he will pay the 
debt if it be recovered, for the party himſelf might pay it and 
diſcharge the goods). Alich. 14 Jac. in the Star Chamber, per 
Hodert and T antield, and adjudged between and 
Darſon, and [r:nmonger defendants. 
Ceo. J. 73. [2. If the ſheriff upon a fieri facias again J. S. ſeiſes a certain 
pl: 2- > ©» awd of which . S. was poſſeſſed, and the h pays parcel of the 
ag'yu — * A . * . 
Mb. 4 zh y recovered, and does not return his writ, and after the ſheriff 
pl. 1045. is remov'd and another ſheriff choſe, and after the torit of diſcharge 
Acyn v. to him directed and delivered he /ells the [aid ww5d, this is a law- 
An. S. E F : ; 
zd udged ful ſale, becauſe by the ſeiſure, though the writ be not returned, 
that the ſale he is chargeable to the party. Tr. 3 Ja. B. R. between Are 
was goods and Aden, the which intratur P. 44 El. Rot. 308. adjudged. 
def ws 2 24 H. 6. 36. adjudged ; for there a diſtringas iſlued to the new 
herif was f 24 FL. O. 30. adjudged for there a diſtringas iſued tothe ne 
ſheriff to diitrain the old ſheriff to expoſe to ſale, which doth 
Fol. 894. not give him any authority to ſell, but“ compels him to do 
what he might before do by the law.] 
chargeable : 
with the value. —Yelv. 44. S. C. adjudg'd contra, that the ancient ſheriff cannot ſell the goods, but 
it is not ſtated there that the ancient merit had paid any part of the money recovered.—2 Saund. 47. 


eites S. C. as adjudg'd in Mo. 757. Cro. J. 73. Dalt. Off. Vic. cap. 2. fol. 19. contrary to the Rep. 


of Yelv. 44. and ſays that the roll of this cafe is in Paſch. 44 Eliz. Rot. 318.—5. C. cited 2 Saud, 
348. and Hale Ch. J. ſaid that the roll of it is in Patch. 44 Eliz. 61%. — Mod. 31. cites S. C. 
S. C cited by Gould J. 2 Ld. Raym. Rep. 1073. S. C. cited Vent. 319, 329. but adds. (Sed 
nota, the Court ſaid that if the old ſheriff had returned that the goods had remain'd in his band! 
pro deſecta emptorum, a diſtringas ſhould have gone to have had them delivered to the new ſher.t, 
and then a venditioni exponas ſhould have gone to the new ſheriff, See Yelv. 44.) 1 Salk 322. 

I. 10. Mich. 3 Ann. B. R. Clerk v. Withers; reſolved that the old ſheriff has not only authority, 
ut is bound and gompellable to proceed in the execution ; for the ſame perſon that begins an execu- 
tion ſhall end it, and a diſtringas nuper vicecomitem lies; of theſe there are two ſorts, one is ty 
diſtrain the old ſheriff to ſell and bring in the money, and the other is to ſe!l aud deliver the money 
to the new ſheriff to bring into Court; which plainly ſhews his authority continues by virtue of the 
frft writ. —6 Mod. 290. S. C. held accordingly.—11 Mod. 3 5. S. C. If one ſheriff levies, the ſuc- 
eceding ſheriff ſhall not go on with it, but the old ſheriff; for after goods are once levied a fuper- 
ſedeas cannot ſtop the completion of the execution which a writ of error only can do. 11 Mod. 35. 
pl. 6. Mich. 3 Ann. B. R. Clerk v. Withers. Bernard. Rep. in B. R. 81. Mich. 2 Geo. 2. 
Wilcox v. Pokinghorn accordingly, and ſays that this point was lettled in the Caſe of Clerk“. 
Withers, 5 ü 

+ Br. Ezecution, pl. 11. cites S. C. 


| [3. But if upon the fieri facias the ſheriff returns that he ha? 
MM: k - ſeiſed the goods, but non invenit emptores, and after he is removes 
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Execution. 


though a diſtringas iſſues to the new ſheriff to m 
ſheriff to ſell them, and if he ſells them upon this the ſale is not © 
good, for the new 2 riff ought to ſell them. : 
two Juſtices between Dod aid Cauney.] 


zh 2 Roll Abr. 


the rent. Hill. 


"7s 175 a man leaſes his chatties for years, as ever 
emn'd in 101. Ver frers facias comes, exegution Hall noi 
Chattels, pl. 


Jeans . 


was delivered to ths 


. ' X , 7 
what a8; he does as ſheriff are lawful at all times before 
I. 333. Mich. 25 Eliz. in Seint-John's Cale, 


9. Execution was taken out by /i-r! facias 

a warrant of attorney to confeſs a jul rment, but \ was 7: 
after the defendant” s death, which was in the Vacation; and the 
Court held this not Irregular, but that it may be ſo fer ved, the 
goods being bound by the teſte of the writ. 2 Keb. 257. pl. 1. 
Mich, 19 Car. 2. B. R. Drinkwater v. Kn 
10. Execution may be executed after the 
for the executor being Py. is bound as well as the 


Comb. 33. Mich. 2 Jac. : 


accordingly ; for the ſtatute of frauds was imended 0: ly "I the benefit of purchaſors ai of rangers; 
and not ol the party or his executors, 


R. Horton v. 
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491. be contre, — 


7227. 


17 d!! 


make the old Cor. : 


P. 32 El. B. R. Per 


5. If a man /eaſes cars renuring rent the rever/ts 
8 tended UPON an elegit dating tlie leaſe, . 
Zit hall have a moiety oi 
Sir Tomas Canibel? 5 Caje.] 
6. By y 13 . 1. 45. Execution may be within a 


and the tenant 
10 1 


Can 
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CCC 


. If upon a fieri facias the ſheriff ſeiſes goods, but Ire 
fule a ſuperjedeas comes to him, if the ſheriff after , the 
goods without a writ of venditioni expoanas it is void. 
adhudged Inj Cur. betweew Scar lin, 7 ard King x 
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tit, Superſedeas ( 


and after 


IA. cites 
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execution z on the ſame day 
vered to him d. lated the 6th Nw mber. 
> he did not prove e that he had notice of the writ of 
— before the execution ferved, the Court beide clearly 
that he was vet ſheritr, and chargeable to the plaintiſt's 
the writ nor paid the money lev 


Cro. E. 440. pl. 1. Mich. 37 & 505 Lliz. C. B. 
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27 Fri nity Term on 
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gut. 


Ub {ei ved till 
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Lucſhy 
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11. On a demurrer it appearing on the pleading that an 
execution was /evied before the judgment ſignes, though after the 
firſt day of the Term to which the judgment re. ated, and afl er the 


de {ts 


Execution. 


teſte of the fieri facias, yet held naught. 2 Show. 494. pl. 46s, 

Mich. 2 Jac. 2. B. R. Stamp v. Kinſey. | 

een 12. Execution u˖,ũd after the year * | without a ſcire facias] is 

al s. Ce not void but voidable by writ of error, but till it be reverſed it is 

779: © a good juſtification, 3 Lev. 404. Mich. 6 W. & M. in C. . 
Patrick v. Johnſon. — 

13. Execution may be taken ot on a judgment before entry, it 


See 6 Mod. 

154. where it be the ſame Term, otherwite not. Cumb. 462. Mich. ꝙ W. z. 
it was taken 

out three R , 0 


Terms aſter | 
conteſſion without entry, and goods leFied & nulla bona returned to a ſecond fi. fa. by another plain- 


tiff. Herring v. Crocker. 


E 14. A writ returnable on a return-day, which is a Sunday, 
2 Salk. 626. cannot be executed on the Monday, though the return be kept 
Pl: 8. S. C. the Monday. 6 Mod. 158, 159. Paſch. 3 Ann. B. R. Harvey 


held accorte 
ig y. v. Broad. 


15. After writ of error brought, if the record be not certified at 


the return of it, upon certificate thereof from the officer of tne 
Court in which the writ of error is returnable, the other may 


have a writ de executione judicii of courſe, and the party cannot 
hinder a new writ of error; per Cur, 6 Mad. 221. Mich. 
3 Ann. B. R. | | 

| 16. If ceſſet executis were for a year after the judgment, yet 
the plaintiff within the next year may take execution without a 
ſcire facias. 6 Mod. 288. Mich. 3 Ann. B. R. in Cale of 
Booth v. Booth. 
17. Execution may be executed at any time before the return ef 
the writ, nay on the very day on which it is returnable and good; 
and if it is executed in the Vacation it ſhall relate to the antecedent 
Term, and ſo it ſhall if it is executed in Term-time. 8 Mod. 225. 
Hill. 10 Ge Anon. and cites Cro. E. 181. Parker v. Moſſe. 


(B. a. 2) Where one ſhall be in Execution without 
Prayer. | 


l * ] JFON the reddidit ſe the bail are diſcharged, even upon 
g the reddidit Je before a judge; but the principal there- 
upol is not in execution till the plaintiff” bas made his eleej1on to 
have him in execution, and upon ſuch election there is a c- 
mittitur entered in the book in the office, and the entry muſt men. 
tian it to be at the ryque/i of the plartiff, and all this is ſuppoſed 
to be in Court, and committitur is filed with Mr. Brumfield; 


per Holt Ch. J. 12 Mod. 583. Mich. 13 W. 3. Watſon v. 
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Erecution. 


(C. a) In what Place it may be executed, 


1. IF land and damages are recovered in ancient demeſne, the Fitzh, Diſ- 


damages Cannot be levied upon land held of the manor 
which is frank-fee: for this is out of the juriſdiction. 7 H. 
4. 29. ] | 


treſs, pl. 12* 
cites 7 H. 4. 
28. S. C.— 
If a man re- 
covers land 


and damages in aſſiſe in ancient demgſne, and the defendant has nothing within the franchiſe to 
render damages; 4s in, London &c. there the plaintiff may have debt in C. B. of the damages and 
count upon the recovery, or may remove the record into Chancery, and ſend it into Bank by mitii- 
mus, and have {cl. fa. upon it, and fo have execution in Bank upon record of another Court; quod 


nota, Br. Executions, pl. 75. cites 39 H. 6. 3. 4. 


| 2. Upon a capias ad ſatisfaciendum to the ſheriff of Midll:ſex 
to take J. S. if the ſheriff takes him and puts him into Newgate, 
which is the common priſon for Middleſex and London, and 
after another writ of execution comes to the ſheriffs of London, 
though the ſherifts of London are alſo ſheriff of Middleſex, and 
Newgate (where the priſon is) is the prijon for both counties, yet 
the priſoner ſhall not be faid to be in execution upon this new 
writ in London, nor can the ſherifts of London ſerve it upon 
him, becauſe he is in another county; for when the cemmitment 
is to Newgate by force of a writ to the ſheriff of Middleſex, he can- 
nat be jaid to be in any reſpect in the county of London; for the 
counties continue ſeveral and the priſons ſeveral in reſpect of the 
ſeveral commitments, for there are two ſeveral ſides and one 
partition between them. Maſter Parker ſaid to me, that this 
was fo reſolved by all the Juſtices upon reference by the Lord 
Chancellor out of Chancery P. 16 Ja. in one Czae's Caſe, Trin. 
16 Jac. B. R. Same Cale agreed per Cur. upon habeas corpus, 
for the ſides are ſeveral and diſtinct. So in the ſaid Caſe.] 

3. Va man recovers azainſt another in B. N. debt or damages, 
and he againſt whom the recovery is in the priſon of the Fleet, he 
cannot be put in execution upon this judgment in B. R. by a 
ſpecial writ to the warden of the Fleet to retain him in execution 
for this debt without bringing of his body in E. R. by a habeas 
corpus, Trin. 32 Eliz. B. R. ſaid to be adjudged between Ser- 
jeant and Brook.) EPS 2 

[4+ Se if a habeas corpus be granted ogain/? the Prijoner, and 
the warden of the Fleet returns that he is languidus in priſona, by 
which &c. yet he cannot be put in execution by a ſpecial writ to 
ſuch purpoſe without bringing of his body to the bar of B. R. Trin. 
33 Eliz. B. R. held between Serjeant and Brook.) 


5. Note, that pon a te/latum a man may have an elegit 


againſt an abbot in a foreign county, where he has land, upon re- 


turn of nihil in the firſt county, but capias lies not againſt the 
lord. Br. Elegit, pl. 1. cites 26 H. 8. 7. 


6. If we lee one againſt whom there is a judgment of this 
LEA Court 


L 572 } 


572 ECxccution. 


Court tcalè in WFminier Hail, we may ſend our officer to take 
him up if the "pf intiff defi res it, without a writ of execution. Per 


Holt Ch. J. 7 Mod. * 1 Ann. B. R. Anon. 


D. a) In what Caſes a Man ſhall be in Execution 
before Prayer. 

* 7 

N a debt againſt J. S. if the defendant de taten __ a 105 


titat and Corr! lte to the Alarth 5 75 Ir the d. aut of 
— — . 
| and after the plaintiſf recovers * againſt him, | he Con: NUINE in pr] 


LY 


| le; 

ſon, yet he {hail not be in execution for th is judgmen it before praver 

of the plaintiff. XI. 4. Ja. B. R. betwe en C arr and Copping.] 
©ro. ) 254, ſ2. If a man recouers-da mnuges 112 adligen ; 1911 the caſe againf 
5 4 1 8 . in B. K. the ſaid J. S. being in cuſtadia Mare/chatili, ver n . 
ford. S. C. ſhall not be in execution upon this ju ment tho? it be within 
at gat the year, before prayer of the plaintiff, for the Marſhal cannot 
ce S. F. take notice of every Juegme! it againſt every priſoner; but 


}- C2, 7 4. pr aye ow of the plaintif a bert N 2 all be entered UPON tj)? } TY 


A 4 and then he is in execution. Hill. 12 Jac. B. R. adjudged be- 
15 V. Ha = 


fo-d, 8. C tween Sir Hers Beiiowes and Hanjo: d. 
but S. P. 


does not clearly appear.— Ibid. 132. pl. 11. Hanford v. Bellowes S. C. P. and Nann clet!le 
aid, that che uſe is in ſuch cafes to make an entry quod committitur, 55 then the Marſnal :3 
charge] ie with him and not before. — After judgment defendant came into Court and furrencde: 
himicit in diicharge of his dall, which was entred of record, but the plaintiit being demanded it 
would pray him in execution, refuſing the ſame, the deiendant and his ſureties weie all diicaryio, 
Le. 58. pl. 74. Paſch. 29 Eliz. C. B. Fullwoed v. Fullwood. | 
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W 2. If a juagmant be given againſt F. S. who is in the Fleet a 
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of Ci aucery that he S. is in Ward 


Caules upon which He Curt commands the warden to a him in: 


*- in 


, execution till ſatisfaction of the Judgment, yet . 8. is not in 
execution upon the judgment, becauſe this was t at iber 
F the plain %. but done without his prayer, for it may bc that 
he will clect another execution &c. D. 13 & 14 El. B. R. 


306. 62.) 

® Cro. E. 4. if a man recovers in debt and outlaws the defendant after 
* judgment, and * within the year the defendant is taten voy a 
* 2. capias utlagatan, he ſhall be in execution for the plaintiff before 
C. B. Leigh- prayer, becat uſe the na; was at the ſuit of the party. 5 Rep. 
on v. Gaim 88, * Garnon's 3 adjudged. H. 41 El. B. R. between f 
ige Benner ond Stukely. M. 43 & 44 El. V. R. per Cur.) 

the outijawry is upon meſne proce!s, the party outlawed is in cuſtody merely 2 1 ſuit-of the ns , 
| i laws ry is after judgment the party 


* 


no intereſt in his body; but Where the 0 ' 
Cro. E. 705, 727, pl. 28 C e. 5 56. pl. 772. Layto 
8. Ke. Cl: . 
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* 
2 ns, But 9therw!/o it is if he be taken by capins utlagatum after © os E. 30 7075 
"ET 4/ | a "5 ˖ : 5 ar 
the year, becauſe there he could not have a capias againſt him. S 
Dubitatur H. 38 El. B. R. between Verten and Sharpe. * > Ds 
| cites 8. Go 
ſO. Baut if a man recovers in debt and outlaws the defendant Cro. E. 259. 
On ter ind Us, 1 , t «me , Þi. 6. 5. . 
— aiter JUgeT men 5 and a:icr with! '1 the year ate deterid; x | 1 18 taken 4 Pop hann 
by capias utlagatum, though he be in execution for the plain- aud Feuner 
tiff pi ima facie, yet he may make an election that he all not be in * that his 
' execution for him.. VI. 43 & 44 El. B. R. per: Gur bieween "RT 
12 upon the 
p Saw and Cuttereſ}e.} capids utla- 
& OS gatum {hail 
Tis not be 1 id to be an execution for the plaintiiFunleſs the pl unt!f prays to have it ſo; for it is a writ 
ver for the King and is ad r. recipiendum quod Curia conſideraverit; fo though the plaintiff tues it our it 
7 15 not any election in him to have the Party in execution 65111 he prays it, and the Court awares 1t; 
— 5 but Ca dy con tra.—8. 3 Ci 1 Are 5 Mlod. 221 
: B. being outlawed after judgment u 4 taken by capias ure and afterwards pardoned. The 
rn 1 intiff brengne cire facias and had judgment, and cxecution awarded. B. atligned for error that 
; the (ci. fac, erronice emanavit, becauſc 10 was in execution upon the caplas utlagitum for the party. 
8 Fut adjudged that he was not in execution for the party without prayer. Mo. 598. pl. 817. Mich 
Not 34 & 25 Elis, Wwe, Blackhead 
. Detendant was in cuitod: upon à caplas utlagatum ſued after the year; it was agreed that he 
could not be ia executios at the ſuit of the party without prayer. 5 Rep. 89. b. IIIn. 41 Eliz. 
the, C. B. in Froit's Caſe. 


7. If a man recovers debt or damages againſ a man who is in pri- 
fn and after he eſcapes, action of debt lies arain ft the gavler ; per 
| dkrene; quod non negatur; and therefore if it be Jaw it ſeems 
ter that tne body is in execution though the plaintiff does not pray 
if he It „ duære inde. Br. Exec eution, pl. 139. cites 11 H. 4. 44. 45. 
. 8. A man was cgudenined in Writ of for ver of falſe deeds, and 
55 5 vas ctmmmitted to the Fleet at the prayer of the King's 
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Or preſent, the juſtices ougnt to award him to priſon, and this it 
ſeems in 4 perion tal, where the body may be taken in exe- 
cution; but Brook lays, qurre legem, if the plaintilf does not 
dema nd it; for it may be that he I rather have fi. fa. or 
Feit. Br. Execution, pl. 105. cnes: 21 Eu 4 73. 
The queſtion was if one outlawed after judgment (on a Defendart 
a, © within the year; and taken on a cap. utlas, after the year died, and 
199 v. can be in execution for the Pl: aintift without prayer The Court 1 
eitel inclined” that it might but {becauſe Serjeant Levins was to ſaid they 
5 ar; gue) adjornatur. Cumb. 373. Trin. 8 W. 3. Walt vo. were ny 


Pavidſo On. give ju ULe 


But ment for the plaintiff, 1 Salk. 319. S. C.—; Mold, 200, S. C. adjudged for the rainüit 


0 4 | (Ewa) 
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(E. a) Upon Prayer without more. 


In what Caſes he ſhall be in Execution upon Prayer "4 
before Habeas Corpus ſued by Committitur 9 

: entered. 5 | ; tos 
any 


Lr. IF a man recovers in Bank debt and damages again/? F. S. 
and has judgment, though J. S. be a priſoner for other 
cauſes in the Fleet, which is the priſon of the Bank, and the war- * ſhall 


den informs the Court of it, and the Court commands him to retain allo, 
him in execution ti!l e eng of the judgment, yet he is not othc 
in execution, becauſe he was not brought to the bar by habeas cor- put 

| rec 


pus, and viewed and demanded of the priſoner if he be the ſame MW 
perſon who is condemned, or not, which it is the office of the 1 Patt) 


Court to demand of him. D. 13 & 14 El. 306. 63.) 


- [2. The ſame law is in the Chancery. D. 13 & 14 El. 306. 63. ae, 
Br. Execu= [3 If a man be attaint of a treſpaſs at the ſuit of the party in 2 
_ : E. an action of treſpaſs, and after is taken in execution for the fine of the prito! 
Cites ; : — i 2 - : 
5: Finh, Ning, he at whoſe ſuit he was attaint may pray that he remain this ; 


Execution, IN execution for his damages recovered, and he ſhall not be 
21. > 4 ſuffered to go at large before ſatis faction of them, becauſe the , F 
dite d C. King comes to the fine by his ſuit. 22 Aff. 74. "_ 


Er. Exccu- [. The ſame lato is if a man who is attainted of a diſſeiſm wit 

tion, pl. 51. force be taken in execution for the fine of the King. 22 All. 74. before 

6. P. and the {h 

6. C.—Fitzh. Execution, pl. 111. cites S. C. : and e 

nota 

[5. If a man recovers damages in aſſiſe againſt three, and ate: ſhall 

exe is taken by capias pro fine of the King, he ſhall not be in exect- defenc 

Fol. 896. tion for the recoveror upon “ prayer for the damages, becauſe die, 


the execution purſues the original, which was joint, and be 
ought to have one execiiticn againſt ail joint'y, and cannot have i: 
againſt one only, 15 II. 7. 6. Curia. ] a 

6 Do. If execution by default be awarded in a ſeire facias un « 
Judgment in debt, aud deſendant after the year and dav, viz. for 
years after icas in the Fleet for another couje, and by habeas cerfu 
was brought into Bunt, and being opp;ſed by the Court if he wi» 


E. 4 


* 


the perſon who was condemned as above, and he grants it, he : 
( 573 L ſhall be committed in executiog at the prayer of the plaintiff, 3 5 = x 
ee though it be after the year and the day. D. 4 Eliz, hall ns 
: ' , , . : 
7. If A. recovers againſt B. by judgment in B. R. and upon — - 
this B. renders himſelf to priſon, and after brings writ of error, ai ri 
0 has ſuperſedeas ; yet after, upon the prayer of the plaintiff, the 2 ? 
Court may commit him in execution though the record be t- 3 
moved, inaſmuch as he had not found bail upon his writ of err0! | F 6 
P. 9 Car. B. R. Symond's Caſe was ſuch.]) * 5 fe D 


5 


lalen, he ſhall remain for the damages of the party notw:ith/tand- 


Execution. LY 87 


8. A man was condemned in C. B. and ſent to the Fleet in exe- 
cution, and he was alſo attainted of diſſeiſin with force in aſſiſe in 
Pais, and this record ſent into Bank by mittimus, and the plaintiff in 
the alſiſe prayed that the warden of the Fleet be demanded to be 
charged with the ſame priſoner for his execution alſo; per Newton, 
this cannot be without proceſs. Br. Execution, pl. 54. cites 22 H. 
6. 1. | | 
9. So of a recognizance before the Mayor of the Staple, or in other 
Court, which was ſent here by mittimus, he ſhall not be put to 
anſwer to it without proceſs ; for he may pltad diverſe pleas to 
it, Br. Executions, pl. 54. cites 22 H. 6. 15. 

10. But per Brown, if it was a record of this place, the warden 


ſhall be charged with his priſoner by parol with this execution 
allo, and if he be here in the hall, he ſhall be arreſted by an 


officer of this place by command of the Juſtices, and ſhall be 
put to anſwer to the record without other proceſs ; but if the 
record of another Cy:urt be ſent here, they cannot fo arreſt the 


party, but award ſci. fa. or fi, fa. as the caſe requires. Ibid. 


11. And per Wideſlad in another ſuch caſe as is at the bar 
anno 2 H. b. Ro. 15. 200 and 3oo. the warden of the Fleet was 


_ demanded and came, and it was demanded of him if he had ſuch 


priſoner, who ſaid that he had; by which he was commanded 
upon pain of the record to keep him &c. But per Portington, 
this is againft reaſon without anſwer, Ibid. 

12. In debt where the defendant is taken by capias for a fine to 
the King for the denying of his deed, he ſhall not remain for the 


execution of the party if he prays it, where. he has taten fr. fa. 


before; for though the fi. fa. is not returned, yet it may be that 
the ſheriff has taken the goods &c. and when he has election 
and elects to take the goods, he ſhall not have the body; quod 
nota. But if the fi. fa. be returned quod nihil habet, then he 
ſhall have his body in execution, and not before, by which the 
detendant found ſurety for the fine to the King, and went fine 
die, Br. Executions, pl. 62, cites 15 H. 7. 28. 


(E. a. 2) Where one taken for a Fine to the King | 


ſhall remain in Execution for the Party. 


I. A SSISE by two againſt three, and the difſet/in found with 8. p. ve ic 
farce, by which iſſued capias pro fine, and the defendant is within the 


year or after 


. . ; . the . | 
ing the capias and outlawry uon it be the ſuit of the King, and he Ibid. fl. - 50. 


all not have charter of parden allowed before he has made gree of cites 11 H. 
the damages per Gaſcoign clearly, quod nemo negavit, and 7: 75: 
this was ſaid in a writ of error to reverſe the outlawry upon ſuch 
capias, by reaſon that the King had pardoned the diſſeiſin with 576 J 
force before. Br. Executions, pl. 30. cites 7 H. 4. 39, 40. 

2. In ſpecial aſſiſe the defendant was found a diſſeiſor with * 


force, by which the Plaintiff had judgment to recover, and after the 
5 'F 


ES - pPlbaintiff 


Execution. 


plaintiff died, and after rhe executors mad: ſurimiſe that their teſta- 
for Twas ot ſatisfied ee of the d. mages, and obtaime. 4 certiorart a out »j 
Cancer, and removed the record into C. B. which was grante, 4 to 
the « weck. te T3 pr eſecute th 'C e 3 and capias Jubel upon the re- 
cerd in Bank / ro fine Regis, by which he was taten and awarded t; 
the F. ect, and he prayed to 1945 ſurety pro fine Regis, and to go at 
large, and per Prifot and Billing, he ſhall not remain for the 
xecution of the party, becauſe it is after the gear; but he is put 
to ſci. fa. and e contra if it was c 7 the year; Brook ſays guœre 
tamen, as here, becauſe it is in anther Court, and at avs 0 of 
another perſon; quod vide 15 H. 7. 5. Br. Executions, pl. 74. 
Cites 36 H. 6. 23, 24. 
3. And per Opie, where the defendant :s fo taken and im- 
priſon: ed within the year | pro ſine Rez Zis] he Hall remain for the 
E: ecutio 11 Of. the 5 till the ad Tull Pra ether EXEC uti; NM, 
and io fee the party /oall hat be ccuipelled ta take the bidy for exccu- 


tien. ibid, 
S. F. % 4. Note, that it was agreed by all, that where the defegda::t 


6-4 4 
tt p. IL F 0 T - 7 g 
eee V2 et armis is cout icded, and capi as pro Ene Regis :5 
fi. 1a. orelę- awardcd 5 C4 He 1s tagten, by this he * on re main for the e XC = 


Sit, wiichi's cution of the plaintiff if he will, or he may have et. fa. or oi, 
a UNICAAaTrEe - . = 8 5 
f the b-&y, e ecνn if he will. Br. Executions, b. 96. Citcs 4 E. 4. 10. 


b "Eg : 2 
5 Ard f He ſefendant 4 ©; des 4 CC Mm nd : f th: Je Ring, Or Other. 
72 7 


Wite, the paint; F ſhall have delt upon the eſcape againſt 10. 


7 


Warden ; G uod nota; but quęre if the will of the plaintiff can be 
; ſe than by prazer, t that he may remain for his exc 


noten Aer 


cution : 1 it {cems that iT * and th: 1. the W. arde 11 Cann 1 


tet him 20 by command of the King, unleis the plaintitt! 1as ſued 


other execution of record; quære. Ibid. 
6. A man was condemned in tre Haſs in the time K IJ, and was 
brought t: the var 1 * 7. by capias prs A e Regis, and Fer -d ps ed "S 


* 


9 ! 
t. Pr ved that his body remain in exe- 


for his fine, and the plaintiff praye 

cution for his damage >; and per Hulley, Brian, Starkey, Ca- 

te ſby And Suliar rd, he £1 Li) a 11 not ER nail, becauſe it 13 Gaſt ter ih; 
hereiore 


vear, and aiyja it Was in the tine of another King, and th 
ought to have ſci. fa. But Fairf. and T * contra; and 

. 1 5 
2 UI. 7 ſuch a caſe happened, and he did not remain for the 
of tne party, by advice of. all the Juſtices except 


execution 
Townſe: d, Zr. Exe ecutic Ons, pl. 88. cite 'S [ . 7. 20. 
V ere ſeve ral are 5 of force 2 and arms; and cap! 45 


7. WE 
e rad 75 GIA! 0 Jed ggalnſt the one, And he is taken pro fine Regis 
_ this ſhall not bo execution for the party, thou; Zh 


and im 
for mg Soup ſhall hape it according to his original 


he prays 

avatii/t 4% Te the Ning may have it apain/t one oy his prerogative; 

per Hias, Which 15 the Jufti ices 5 agreed; and aſter the year the 
ecution of the body of the defendarſt, but 


- 
3 


party it nal! not have ex 
Ai. ta, Er. Execution, pl. 59. cites 14 H.g. 15. and 15 - * 


1 
5 42 


. 
Proc 


Ibid 


(F. 


1. 


the v 
with 
14 H. 

2. 
7p 
Plaint 
not h. 


[3. 
ec del 
lues CN 
EXCCUt 


tf 


* 
ry 


as our Caſe is, there was an clegit obtained, but it was not on record, 


Execution, 
8. Aud of indidtment before juflices of peace in the county, the 


7v/7uices of gaol-delivery in the county ſhall award execution. Ibid. 
9. And of indictment of forcible entry before juſtices of Peace, 
which; is removed into B. R. they ſhall award refiitution as Juſtices 
of peace &c. Ibid. 
10. Aud per F rowike, where a man is condemned in Bank, and 
the party defendant is in execution for a fine to the Ring at the ut 
of the plaintiff, he ſhall remain for the e xecution of the plaintiff, and 


this in tre [paſs. Ibi d. 


11. So in debt, where the defendant denies his deed he ſhall be 
ined, and if he be taken by capias pro line Regis, there he ſhall 
remain for the execution of the plaintiff. Ibid. 

12. II. recovercd againſt L. in an action of battery, for which 

a capias pro fine ifſued againſt L. and alſo a capias ad ſatisfactendum 
returnable tie fame term at one and the Jame retuyn. It was ſaid by 
the Court, that if the ſheriff in ſuch caje tubes the party by a capias 

j17 fine, now upon that taking he is in exccuticn for the party. 
12 51. pl. 65. Paſch. 29 Eliz. B. R. Hudſon v. Leigh. 

"TS It was holden by the Court, that F the plaintiff ſues an 

1 1 12 upon. the capias pro fine executed the defendant ſhall not 
be adj tg ed in EXE: PE Ss for the party, for he has made his election 
of another ma nner of execution, viz. of the land, and he ſhall 
never reſort to an execution of the body, cites 13 H. 7. 12. And 

! 
nor any re cord made of it, and therefore the election of the execution 
remained to the plaintiff, and as to the point aforeſaid, that ſuch 
proc {hall be void as to the King only, not as to the party. 
bid. 


(F. a) In what Cafes Exccution with Satisfaction 
againſt one ſhall ſerve for another. 


Li. IN debt upon an obligation aganf? tro, if 5. damages le 

aſſeſſed to be rec covered "of c very of them ſeverally according to 

the writ, if the hint has execution againſt one (it is intended 

With ſatisfa action) he ſhall not have exccution againſt the other. 
14 H. 4. 19. h. J 

2. If a recovery be by ſeveral præcipes againſt two in a debt 

en an obligation, in which they are bound jointly and ſeueraliy, if 


1 


So in aſſault 
and batte ry 
in one writ 


Plaintiff ſues execution againſt one (with ſatisfaction) he ſhall by ſeveral 


not have execution againit the other alſo. 14 H. 4. 22. b.] E 


appears to the Court that it is one and the ſame treſpaſs, Noy 4. Hitcham v. Murcham. 


LZ. So if he bring a ſeveral action in one Court againſt one, and 
reccuers, and another action againſt the other, and recovers, if he 
lues cxXecution againſt the one (with ſatisfaction) he {hall not have 
Execution againft the other. 14 II. 4. 22. b.] 


4. In 


8 


4 
577 Execution. 


® Br. Jude= (4. In treſpaſs again/? three, if one be condemned, and plaintiff has 
14 execution againſt him with ſatisfaction, he ſhall be barred againſt 
the other. 14 H. 4. 22. Paſch. 3 Jac. B. R. agreed between 

| Hickman and Machin.] 
Br. Judg- [5. So if for a treſpaſs by tws ſeveral actions are brought againff 
— 1 each in ſeveral Courts, and recovers againſt them, yet if plaintiff 
haas execution againſt one, this ſha!l bar him againſt the other. 


84 H. 4. 22. b.] | 
6. But in this caſe the plaintiff may ſue execution againſt the 
other, and he is put to his andita guerela, and by this he ſhall be 


aided. ] 


Woy 4 [y. The ſame law would be in this caſe though the recovery was 


ne an the fame Court, it being upon ſeveral writs ; for the 
L 578 J other [who] upon the execution is laſt ſued, cannot plead the firſt 
Murcham, execution and the records are ſeverdl, and for this he has no 


1 other remedy but an audita guerela. Paſch. 3 Ja. B. R. agreed 
Sly, 1 
dut if after between Hickman and Hachin.] 

eiecution 5 | 

- againſt one he ſues the other in an aſſault and battery, then he may plead that, and that it was fo 


agreed. Trin. 3 Jac. between Brown and Weiton, and fo alſo Mich. 4 Jac. 


_ J338. [8. If two are bound in an obligation joint and feveral, and the 

* Lid. eöligee recovers in B. R. againſt one, and has him in execution, and 
geat, S. C. after recovers againſt the other in Bank, and fen an elegit has his 
all the Juſti- goods and the moiety of his land in execution, in this cate by this 


cesdelivered jaſt execution the plaintiff is fully ſatisfied, and therefore the 


1 
— other who is in execution by his body ought to be delivered by 


that the ex- his audita querela. Paſch. 12 Ja. B. R. adjudged per Cur. be- 


ecution was : 
dot well tween Cywlcy and Lydidt.] 


taken, and therefore it was awarded that he ſhould be diſcharged. ——2 Bulſt. 97. S. C. adjudged 
that the plaintiff in the audita querela be diſcharged, Godb. 257. pl. 355. 5. C. and the Court 
held the audita querela well brought. —Hov. 2. pl. 3. Caſus incerti temporis, S. P. accordingly, and 
ſeems to intend S. C. Roll. Rep. S. pl. 10. S. C. adjudged accordingly.— S. P. by Hott Ch. J. 
12 Mod. 262. Paſch. 12 W. 3. | 

See tit. Audita Querela (D) pl. 12. and the notes there. 


9. If a man recovers damages again/? two, and has ca. /a. again/* 
the one ſerved, yet he ſhall have other ca. fa. againſt the other; 
bit otherwiſe it is if the one ſatisfies the ſum. Br. Executions, 
pl. 8. cites 33 H. 6. 47. per Danby. 

10. If a man recovers in adlion perſonal againſt twenty men, 
there execution of the damages againſt the one diſcharges all the 
athers, ſo that he ſhall not have any more execution, and there- 
fore in treſpaſs releaſe to the one ſhall ſerve the others. Br. Exe- 


cution, pl. 149. cites 2 R. 3. 9. » 


F @S 26 2 2 NERD 


Exccution. 


(G. a, Without Satisfaction. 


In what Caſes Execution. without Satisfaction, 
againſt one, will diſcharge others. 


LI. JF a man has once execution again/? the bail of J. S. he 

ſhall never have execution after againſt J. S. the princi- 

pal himſelf, for he has made his election by the firſt execution. 
Paſch. 10 Ja. B. R.) . 

2. So if he once ſues execution againſt the principal, he cannot 

after reſort to a execution againſt the bail for the cauſe afore- 


ſaid. Paſch. 10 Ja. B. R.) 


— — 
Fol. 897. 


Amma 


Cro. J. 320. 
pl. 2. Hig- 
gens's Caſe, 
S. P. and 
ſeems to be 
8. E. 
2 Bulſt. 68. 
Higgins 

v. Sommer- 
land, S. C. 


accordingly.— They ſhall both be retained till ſatisfaction. Vent. 315. cites it as reſolved. 


Paſch. 28 Car. 2. in Cale of Orlebar v. Norris. 


But if the bail being taken in execution in B. R. pays part, yet, if the bail let be at large, 


execution may be againſt the principal afterwards, and this is the conſtant practice of the Court, 
and it ſeems that Cro. J. 320. Higgins's Cife, is to be intended where the bail were in cuſtody; 


quære well. Sid. 107. Hill. 14 & 15 Car. 2. B. R. Felgate v. Mole. 


4 Pat he may have execution again/? one of the bail, and Cro. 1.320. 
after have execution again? the other allo. Paſch. 11 Ja. B. R. pl. 2. Paſch. 


10 Jac, Hig- 
agreed. ] gens's Caſe, 


| S. P. and 
ſeems to be 8. C. If execution be taken againſt the bail in B. R. and they pay part, [ 1 
vet the plaintiff may afterwards take execution againſt tne principal for the reſidue, the 579 
bail being let at large before the taking of the principal; and this is the conſtant practice of this 


Court, Sid. 107. pl. 18. Hill. 14 & 15 Car. 2. B. R. Felgate v. Mole. 


Raym. 73. Tura 


v. Felgate, S. C. but S. P. does not appear, — Lev. 95. S. C. but S. P. does not appear. 


o 
4. If two are bound in an obligation conjunctim & diviſim, and the 
abligee implrads the one and has execution of his body, and after im- 


| pleads the other, and condemns him, he may have execution againſt 


um alſo; for the taking of the body is good execution, but it is 
not fatisfaction, and therefore he may take the other alſo; but 
if the one ſatisfies the plaintiff, he ſhall not have execution after ; 
and therefore this order, that the plaintiff upon an obligation 
ſhall have bat one execution, is intended ſuch execution which is a 


ſatisfaftion, and where both are impleaded by one original by ſeveral 


2 &c. Br. Executions, pl. 132. cites 29 H. 8. per tot. 
ur. 

5. In trover of plate, defendant pleads that plaintiff brought 
his action for the ſame plate againſt J. S. and recovered, ſup- 
poſing the converſion to have been by him, and in that action 
had judgment to recover 201. for damages, and had J. S. in 
execution for thoſe damages; and avers 1t to be for the ſame 
goods and the ſame trover &. It was urged that this without 


ſatis faction is no plea in bar, any more than in debt on bond againſt 


two by ſeveral precipes. Judgment and execution againſt one is 
no plea againſt the other without ſatisfaction, But per tot. Cur. 
pes the 


9 Execution. 


the plea is good; for the cauſe of action being againſt divers, 
tor which damages uncertain are recoverable, and he Having 
an nt againſ/? one for damages certain, that which was uncer- 

tain before is reduced in rem judicatam, and to certainty, which 
takes away the aim againſt the other; and the difference be- 
tween this. caſe and: the caſe of debt on a bond azainit two is, 
becauſe there every one of them is chargeable with the intire 
debt, and therefore recovery againſt the one 15 no bar again.c 
the other until ſatisfaction, Cro. J. 73. pl. 3. Trin. 3 Jac. B.R. 
Brown v. Wootton. 

6. Execution is ſued againſt the Bail, vet the pls intiſf may 
charge the principal, unleſs it be ſhewn that he was fatisfied by 
the execution againſt the bail. Cro. J. 549. pl. . Mich. 17 Jac. 
B. R. Freem: Au uv. Ex ecutors Of 4 "reema Is 


* 
{ 


ly and ſeverally bound, and judgme 1t was 


? 
'? 
2 


7 ty 
14. 3 , * 
13 had azain{: one. In debt againſt the other . eaded, that 
P: Lids 1 — «> 7 
I 2 WW 5 trrily let 
. ), R. o C 9 40185 4 S4 — * * 2 (4 144 .* {a. 7 / w ſoerig 741 141 "#1 "731 s & 


Penavis v. Hie * at large. But ad judg red that the creditor may take Out 


Kenitam N 5 : 
© as to CXECution againſt the other; ; for execution without ſatisfaction 


an eſcape by is not any bar r, though the ſhegift ſuffered him to eſcape volun- 
permittion: of tarily, and ſo the p! N intitled to an act on 2 againſt the ſheriff it; 


h- g10.-r 
== 5 5 but if he let him 80 by the licence of th e creator then the Other had 


held that it been diſcharged, and it might have been pleade i. Tro. ** 54. 
s not any ple 4. Trin. 3 Car. C. B. Whitacre v. Iankinſon. 


- Eifc? ꝛarge of 


the debt, and conſe zuently the act. on lies againſt the other. — Rope $6. b. Been s Caſe, 
alias, Blumfeld v. Urtw 3 P. held accordi ingly. re. 475. 9. Plofiela's Son . 
heid accordingly by ag? and Clench, (abſenti dus alis. —Idid. : 51 14. Blumfic . Role- 
. Gawdy an = mer held 5 execution well ſued Con the plaintiff ; ar 4. Pop ram 
agreed. that where t + Chit is dy ſereral originals or bill, the taking the one in execution does nat 
binder but that the he er mad be taken in execution alſo; for non co ſtat curiz that it is all one de "2 


* . . * 1 * . * * * 4 . * f 
but when they are ſued by one orig nal and ſeveral præcipes, he doubted that when the one is 

i - ; : * . q _ x 1 1 » 
O her might be taken by : TJOULICT & 4p 15S jor it appears 0! C14 


cation by a C2} gas, WAact! er the othe; 
that it 15 all but one debt t, and the entry upon the record 150 uod unica tantum fiat cxecutio, and t: 

6 = * * > Lv 
þ On a CA. 1. . A fn. 1 OT elegit, it Can 11 Ot be aWwa!l led againſt ne Other, 


it is clear, that ij one be taken 
5 E. 4. 5. & adjornatur. 


and that ſo is 4 E. 4. 18. 

5 Les. 195. 8. Plaintiff takes one of the principals in execution, yet he may 

5 het afterwards have reſort a: He's hs ball. Adjudged; for the law 
ws £3 : 

[ 580 ] expects a complcat fat tisfaction. 2 Mod. 31g. rin. 30 Car, 2. 


Lat b B. R. At itrce 5 Lal lard. 


bail . to 
bring in all the reſpof the defendants. vent. 3 2-18. S. C. adjornatur.—2 Jo. 75. Aſtrey v. Palfre 
man, S. C. achudęd zccordingly ; and it was ; ſaid to have been fo WP Paſch. 28 Car. 2. 


Caic of Oliver v. Norris. 


brought agarn/? 17 e party himſelf, there a plea that he was ſued t» 
a judgment, and the money levied on a ſcire facias, is good; but 
a co- e can plead nothing but ſatisfaction actually made ot 
the debt. 2 Show. 394. pl. 303; Mich. 30 Car. 2. B. R. Dyke 
v. Mercer, 


9. A difference was taken where a ſcire ia, or debt 15 


(G. 3 


oh 
the 
in ad 
B. R 
Cloer 
27 J. 
and 


find j 


that thi 
C7), 1 4 


Execution. 580 


(G. a. 2) W hat ſhall be ſaid an Execution with 
Sati faction. 


"RE R turn irrebleviſable is no ſatisfaction, but T may retain it 
till I am ſatisfied. Br. Execution, pl, 8. cites 33 H. 

6. 47. 

| 25 If the party himſelf holds the tenant by elegit out of the 2 Saund. 
tenements extended, the tenant by clegit maß Void ober; but 72. S. C. & 
Otherw fe it is if a firans 7 Bolt out the. tenant by cle. git, ſor in . iſe of 
there the tenant by elegit ſhall not hold over againſt the rever- Underhill 
/roner, but is put: to his ad Nie on of treſpaſs againſt the ſheriff. Des 


1 E. o 7 TEL X, in 2 
Where any it terrupti ms happ N in his enjoyment by the ad? of nota by the 
God the tenant ſhall hold over; but not where it is 5 y reaſon of Reporter, at 


_— 4 Do ( _ „ 9, 4 the end ot 
2%. 4 Rep. 82. Þ. Mich. 41 & 42 Eliz. in the Court of 57 6:6 


War in Sir And. Corbet's Caſe. 


When the defendant's goods are ſeijed upon a ſieri ſacias the 1 Salk. 323. 
45 18 there by diſch n arzed, 2 Ld. Ra Y 111, Re NR 1 072. Mich. Mu +} 855 = 
5 88 S ; 4 e 4tt 

3 Ann. Cle; FRE. VVI ithers. reſolution 


. - 22 2 _—_— 
tiicre is accordingly. 


(H. a) What Thing may be put in Execution. 


The Body at the Suit of the King. 


| | Fe 1 F the N recgger in feire facias pon @ rec. gul zauce for ae Execu- 

ES | fur: ety of the peace, for the breach of it he may have exe- 33 = [3 

E cution by 9 body. (It ſcems this IS by the 7 law, tor that he m. 

N | he cannot by the ſtatute). 7 H. 4. 34. Curia. 1 exceu- 

F tion ot his 
land and chattels, or of his body, and that it was fo held per Cur. but adds, quod quære; for 

; Eilzunm ! 

"7 

/ 

7 


(H. a. 2) The Body at the Suit of a Common [ 581 J 


Perſon. 


[2. If a man recovers in a feire acias upon a recognizance ac See tit, 
1! [ 
Anowiedaed in Chancery he cannot have exec by capias, for leape, pi. 


2. and the 

5 | the ſtatute of W. 2. gives a capias in an account, and 25 E. 3. notes there- 
{5 in action of debt, but 1, capias is given ina ſcire facias. P. 11 Ja. on S. C. 

0 B. R. X F 8 8 Cro. E. 164. 
adjudg'd between aver and C. J Ford. ep. 142. | 

Sf S pl. I. Mich, 
* N Cloer J Caſe. adjudged 5. Puttenhs 1 's Cate. 30 6. 63. 31 & 22 
Ot 27 H. 7. Kell. 180. no capias lies upon a recognizance in B. R. Elis. in 

= 200 V2. 

2 and there ſaid to be ſo adjudged in 5 II. 7. 24. But I do not 1 1 

{112 it there, | ton, all the 


Barons he!d 
that this capias is not by either of thoſe ſtatutes but by the courſe of the common law, and of chan- 
d, end that precedents are uſual there alter 1c, fa. and their courlez airs to be maintain'd as of 


2) . | | other 
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other Courts. No. 74. pl. 428. Ugnoll v. Paſton. S. C. adjudg'd. 2 Le. 84. pl. 112.5. C. 
largely argued by counſel and the barons, and judgment for the plaintiff, —Godb. 403. Arg. cites 
S. C. that there lies no proceſs of capias by the law upon a recognizance, but extent or levari facias, 
yet there a capias was awarded.—Y Rep. 142. a. cites S. C. as reſolv'd that the award of the capias 


ad ſatisfacieudum was erroneous. 2 Roll. Rep. 212. S. C. cited that ca. fa, does not lie upon a 0 
recognizaiice in chancery.—3 Keb. 22 1. pl. 32. Mich. 25 Car. 2. B. R. in Caſe of Gzr115ToN v, N 
Wapr the Court doubted no capias lay on a recognizance in chancery, and faid that this had been 21 
controverted and yet is. Ibid. 229. pl. 46. S. C. the Court conceiv'd that no capias lies upon a 5 
rccognizance in Chancery. \ 
: V 
S. P. Arg. [Z. A capias lies en a judgment in a ſcire facias upon a re— 20 
Mo. 174. cognizance acknowledged by the bail in an action in B. R. by the 
. - . 
—Lev. 22 f. courſe of the Court. P. 11 Ja. B. R. M. 12 Ja. in the Exchequer tr 
Mich. 159 Chamber between James and Fames adjudged, which ſee M. WF is 
Car. 2. B. R. 12 Ja B ] . | : | be 
Gee v. Fo 8 | 
Fane. S. P. admitted. Sid. 339. pl. 3. S. C. & S. P. admitted, 2 Keb. 269. pl. 28. On 
S. C. & S. P. admitted. | | | f * B: 
* ute 4. No capias lies upon a judgment in a ſeire facias upon a re- ti 
Seit £9gnizance acknowledged by the bail of ene in Banł, becaule it only | an. 
a ſcire facizs binds his goods and land by the recognizance, and this is in a 
be 3 ſum certain. Mich. 10 Car. B. R. between RNigault and 
_ ; Carrick, where an action of debt was brought upon the judgment 
judgement becaule he could not have a capias.] Z 
« be. that the | | | 495 
plaintiff be ſatisfied out of the lands and chatte!s of the bail, a capias does not lie againſt them. Bur ? it, 
if debt be brought as it may be azainſt the bail, it is otherwiſe. Het. 129. Mich. 4 Cai? C. k. | cov 
Anon. —LItt. Rep. 238. S. C. in toudem verbis. | 
ſ5. S- if the bayle in an inferior Gurt acknowledges a recog- N 
nizance, that if the principal dath net pay the damages and colts tre 
recovered, or render himſelf to the prifon, tunc concedit the da- | 120 
mages and coſts de terris & catallis ſuis levari ad opus queren- | aa 
fis, no capias lies upon this recoznggance, becauſe it does nt yell 
bind his perſon. Hill. 10 Car. B. per Cur. upon demurrer 3 
between Seabourn v. Savaker, Intratur. Trin. 10 Rot. 572. 49 1 
Dr. _ [6. If the plaintiff in detinue recovers damages againſt the gar- 
40. cf nijbee he ſhall not have execution of his body by this, becauſe he I” 
KC. is not party to the writ. 7 H. 6. 45. b. adjudged.] Capi 
Br. Gar- . diſtr 
niſnee &c. pl. 28. cites S. C. and S. P. but execution ſhall be of goods and chattels or land. | capi 
3 | Wi 
7. If an inferior Curt be held by charter, and the bail there Wa 
acknowledges a recognizance no capias lies upon this recognizance 80 Fs 
no more than in B. and here there cannot be any cuftom. M. 3 
15 Car. per Berkley. ] 4 
C 582 J 8. If a feme recovers damages in a writ of dower ſhe ſhall P 8 
- not have “execution againſt the body by capias ad ſatisfacien- fob 
Fol. 93. dum, becauſe ns capias lies in the original. 8 R. 2. Execu- 5 
SEEN 8 tion 164. | | ; A ot 
2 n 3 . . . 6 . . . R Q 
3 3 9. No capias lies pon a judgment in a ſcire facias againſt the ch 
cites 2 H, Gail upon a recegnizance acknowledged by the bail in B. R. ufon th 
+- 6. a writ of error brought in the Exchequer chamber the recogil- Ko 1þ 
dance being given there by force of the Natute of 3 Jac. of exe- a" 


cutions; 


Execution. 


eutions ; for that this recognizanee is not to be guided by the 


cuſtom of B. R. but by the common law, and the bail bound 
only their goods and lands and not their perſons, and therefore 
no capias lies. Tr. 18 Car. B. R. between Milaboore and others, 
and Frieſtand adjudged per Cur. and ſuperſedeas granted accord- 
ingly after a capias granted, and the party taken by force of it. 
Mich. 1649. adjudg'd accordingly per Cur. and ſuperſedeas 
granted, Intratur. | | 

10. If conuſance of pleas be granted, there lies capias and diſ- 
tringas and grand diſtreſs, and forfeiture of iſſues, and after he 
is convicted he ſhall be taken by capias in execution, and ſhall 
be fined, and ſhall be impriſoned as at the common Jaw ; for 
omnia hæc pertinent ad cognit” placitorum ; per Thorp Baſs. and 
Bank. Br. Execution, pl. 121. cites 22 Afl. 61. | 

11. In caſe againſt an Hoſtler, the plaintiff had judgment. The 
plaintiff prayed a ca. fa. but it was denied. For it was laches 
enly and not tort. Br. Action ſur Caſe, pl. 15. cites 42 E. 3. II. 


58 2} 


S. 


where a vi 
is condemn'd 


for not mak= 


ing of bue 


and cry, Br. Execution, pl. 127. cites S. C. 


12. In debt upon plegiis acquietandis the ſheriff returned the 
«defendant nihil, and the plaintiff pray'd capias and could not have 
it, becauſe this action is in nature of a covenant, and he hall re- 
cover only damages. Br. Pledges, pl. 2. cites 43 E. 3. 1. 

13. Note, that after execution upon recognizance the party ſhall 
not have ca. fa. "lhe reaſon ſeems to be, becauſe capias is not 
the proceſs in the fir/t ſuit, but ſcire facias. Br. Execution, pl. 
129. Cites 48 E. 3. 14. | 


eommon law; for here is a debt upon record, and wherefore ſhall not this body be ſu 


The capias 
upon a re- 
cognizance 
is not by 
25 E. 3. 
but by the 
ect to it as 


well as in the cafe of a debt upon a bare obligation? Per Manhood Ch. B. and ſaid he admits the rule 
that where there is no capias ad reſpondendum there is no cap1as ad ſatisfaciendum, but that ought 


to be in caſes where there is an original and meſne procels before judgment. 2 Le. 
29 Eliz. in Cale ot Ognell v. Paſton. 


14. A man ſhall not have ca, ſa. for his execution but where 
capias is the proceſs in the original, and not where procels is 
diſtreſs and not capias. And upon every condemnation where 
caplas is the proceſs exigent ſhall iſſue upon the firſt capias, per 
Wich ; Brooke ſays quæte of the opinion of Wich. Br. Exi- 
gent, pl. 54. cites 49 E. 3. 2. | | 

15. Ca. ſa. ſhall not be awarded but within the year, unleſs 
where the King is party; as to have fine for the principal ſuit, 
per Browne. Br. Execution, pl. 54. cites 22 H. 6. 15. 

16. Debt upon arrearages of account, the defendant ſaid, that 


fuch a day, a month after the account, the auditors commuted him te 
frijon, and ſo he was in execution, and no plea without /aying, that 
the auditors committed him to priſon immediately; tor after, viz, if 
there be a meſne inſtant, their power is determined; and from 
thence it ems that it he had been committed immediately it 
liad been good execution, and ſo good bar of account. Br. Lxe- 
Cution, pl. 135. Cites 27 H. b. 8. 


88, el. 112 
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er 17. In her the demandaut recovered dotber and damages, and 
al! the Ja- the demandant's attorney ſaid, that the tenant is in the hall, and 
pl. 10. i prayed ca. /2. againſt him. Per Cur. this 1g * only grantalle 
cites 11 H. 20 ere capras is the principal in the original, quod nota. Br. 


— 


5 Execution, pl. 22. cites 2 H. 4. 6. 


D 583 } 18. \Where there is z9 capras ad reſpondend' there is no capias 


ad /atifaciend”?, but that ought to be intended in caſes Where 
there is an original, and meſne proceſs before judgment, but 
where there is no original, and ns mean proceſs before judgment 
it is Otherwiſe, as inthe caſe of a recognizance, on which a Ca. fa. 
will lie, it being a debt on record. 2 Le. 88. pl. 112. 29 Eliz, 
in the Exchequer, per Manwood Ch. B. Ognell v. Paſton. 

2 Roll Rep. 19. Capias ad ſatisfaciend' lies oz a judgment on a N91 in 


LEW; f 
_ dit for %s. Cro. J. 395. pl. 18. Mich. 18 Jac. B. R. Dyer 
S. C. re. & al' v. Fincham. 
foived accordingly. | 
20. Atethe common law a common perſon . could not have 
taken the body of his debtor in execution for his debt, but that 
was given by the /atute 25 E. 3. 17. Per Doderidge |. Godb. 
290. pl. 416. Paſch. 21 Jac. in the Court of Wards, in Sir 
Edward Coke's Caſe. 


21. This 7s a judicral writ which es gut of a record of a jud;- 
ment where there is a recovery of debt, damages and colcs, or 


either of them; and by the writ the ſheriff is commanded to 
take the body of the party and him ſafely to keep, ſo that he hath 

his body in Court at the return of the writ, to fatisfy the plain- 
tiff his debt and damages. L. P. R. 249. 

22. A capias duly ſued aut and returned may be filed afterwar's ; 
(21 Car. 1. B. R.) For the filing of it is not of the eſſence 
of the writ, but is that which makes it a record of the Court. 
L. P. R. 249. | 


_ - (I. a) By Capias. 
Againſt what Perſon, Execution by Capias lics. 


So of an [I. TF a man recovers in treſpa/s againſt a- prior, he cannot 
_ have execution by capias againſt him. 21 E. 3. 59. b. 
ed that he is | 

ſufficient ; contra of a knight; for he may be a knight and have no land. Br. Execution, pl. I. 
cites 26 H. 8. 7.—8. C. c:ted Mo. 76*.—-S. P. Arg. Sty. 223. and 253. So of a biſhop ualeſs 
his biſhoprick was out of England. Sty. 223, | 


s. P. ſo 2. Debt again/? executor who pleaded plene adminiſtravit, and 
. * . . . . ” C 
where he a4 ſets is Hund againſt him, and upon this judgment was given ot 


- eads atalle . . 
_— = "be goods of the deceaſed, and upon the fi, fa. the hi returned 


plea. Br. | 4 - - 
Executars, * d:vaſtauerunt, and upon this capias was awarded againſt the 


Fl 2+. cites executor where no capias lies at firſt; quod nota by award- 


H.6. 45. ; 
1 Br. Executor, pl. 8. cites 2 H. 6. 12. 


2 | 3. Note, 
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Vor 


Execution. 


3. Note, In debt againſt an executor who pleaded plene admini- 
Aravit, it is found againſt him, and after ſcire ſacias 1jjued, and he 
"was warned and made default, by Which it was awarded that the 
plaintiff have execution, and he ſued ca, ſa. whereupon iſlued 
ſuperſedeas quia improvide & erronice &; for the ca. fa. lies 
not againſt an executor who pleads ut ſupra, Br. Executions, 
pl. 12. cites 34 II. 0. 45. | Es 

4. Capias lies not againſt a lord. Br. Elegit, pl. 1. cites 
26 H. 8. 7. 


fine lies againſt a nobleman, as in caſe of diſſaſin made by him, and fo for a contemp 


583 
Br. Execu- 


tors, pl. 272 
Cites 8. CG 


Where a 
fine is due 2 
capias p 


t. 


1-0. pl. 9 Hill. 32 Eliz. B. K. Ld. Stafford v. Thynne.—A capias does not lie againſt a peer of 
the realm unleſs in caſcs of contempt to the crown; per Popham. Mo. 767, in pl. 1063. Mich. 


z Jac. in the Star Chamber, —Cro, E. 5e 3. Earl of Lincoln v. Flower, 


5. A capias ad fatisfaciendum lies not againſt executors or ad- 
:im/tratars but where a deva/tavt is returned by the ſheriff, or 
when upon a heri facias de bonis teſtatoris, or anteceſſoris, as 
the caſe is, a nulla bong is returned. L. P. R. 250. cites Dal. 71. 


pl. 44. | 

Fas” execution on a latute merchant, on the ſtatute of Acton 
Burnel, or on the ſtatute of 23 H. 8. the body of a baron hall be 
talen in execution; for by theſe ſtatutes ſuch perſons were not 
exempted, 2 Le. 173. pl. 209. Irin. 29 Eliz. C. B. Harris 
v. Lord Mountjoy. 


C 584 ] 


It was held, 
that a no- 
bleman ſhall 
be bound 


with his 


| bai! in a res 


c gnizance 


to render his body, and that upon the ſtatute 13 E. 1. if he has not goods or lands, his body ſhall bg 
taken in exccution ; tor the lau in ſuch exceꝑts only clerks, 4 Le. 6. 29 Eliz. in C. B. Anon. 


7. Execution by ca. ſa. may be ſerved upon a perſon in priſert 
far felony ;, for though his body was at the Queen's pleaſure, yet 
he ſhall not take advantage of his own tort, but {hall anſwer the 
aclion and execution of a common perſon. Cro. E. 164. pl. 1. 
Mich. 31 & 32 Eliz. in Scacc. Ogrel v. Paſton. 

8. The plaintiff may not have any other execution againſt de- 
fendant being outlawed but a capras, for a fier: facias he may not 
have, for the King is intitled to all his goods, and an elegit he 
may not have; for by the outlawry the King is intitled to all the 
profits of his lands; Arg. Goldſb. 180. pl. 115. Hill. 43 Eliz. 

9. In debt of treſpaſs a capias does not lie again't an earl, baron 
or baroneſs ;, 6 Rep. 52. b. in Counteſs of Rutland's Caſe. Mich. 
3 Jac. and cites 11 H. 4. 15. b. in homine replegiando againſt 
the Lady Spencer. | 


Mo. 76a. 
Cites S. CG 
that the ihe. 
rit? returned 
that he could 
not make 


deliverance of the body becauſe it was eſloigned by the lady, and thereupon Withernam was pray ed 
and awarded againſt the lady; but ſays, that there the book gives the reaſon, becauſe the ellorgn= 
ment to prevent the execution of the writ was a contempt, and that it is there expretsly ſid, that a 
Caplas will not lie againſt a lady in debt or treſpaſs, where there is hot any contempt.—S. C. cited 
Hob. 61. by Hobart Ch. J. and ſays it was granted againtt Lady Spencer, becauſe it was an high in- 
Jury to the perſon whom ſhe eſloigned. 


Io. At the ſuit of a ſubjec: the bodies of prers ſhall not be ar- 
reſted, and neither capias nor exigent lies againſt them. 12 Rep. 
95. Trin. 10 Jac, in the Countets of Shrewſbury's Caſe. 

Vor. 555 ; 


11. Bcfore 
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Execution. 


11. Before execution the 4. efendant is made a peer of the real. 
Curia adviſare vult what execution ſhall iſſue. Cro. C. 205, 
pl. 11. Savil's Calc. 


K. a) Of Land. 


At what Time it may be ſued. 


1. IF. a man recovers damagss in writ of waſle he ſhadl not hare 
execution firſt of his land, but the execution ſhall be 
generally of that which he has, and if the ſheriff returns that ve 
has nothing, then the execution {hall be of his land. 18 E. 3 3 
14. b.] | 


2. A man recovered land against Fa 8. who is condemned 15 I 
King in a fine, and the her iff had ſeiſed the emblenents grad: 

upon the ſume land fir the King ; now the theriff cannot put thi 
recoveror in ſeilin of the land till the emblements are tever-4 


Br. Emblements, pl. 23. cites 18 E. 3. 


3. Tre King recovered in greare zmpc -dtt agam#t a prior. ant 


wed execution 3 Fa N. viho fard that after the judgment the 
Ring had ſeiſed all the poſeffrons of the prior ved this adν)XZñꝛ, b 
cauſe he was a prior a. len, and war was between France od 
England, and leajed to the defendant for years, which yet contin, 
rendering rent; judgment Kc. and after he ſuffered Judgment by 
alleat ; quære de rigore juris; for it is faid elſewhere that eee 
on ſhall ceaſe during the term. Br. Execution, pl. 57. Cites 
ra. F.. 3. 39. | 

If a man has a judgment given againſt him for dicht 
or "damages, cr be bound in a recognizance, and gieth bis 
heir wit thin t Or having 1:09 daughters, ana 11? Ce 20711 
age, no execution ſnall be jued of the lands by elegit during the 
minority, albeit tne heir is not 10 cially bound but charged 5 
terre-tenant, and ſo againſt an heir within age no exccution 
all be ſucd upon a tatute-merchatt or ſtaple, nr upon te 


obligation or recognizange upon the ſtatute of 23 H. 8. for it 


c xc epted in the proceſs againtt the heir. Neicher, if the 4c” 


within age endet his mother, thai! exc. ution be ſucd agatiull net 


during h minority. Co. Lit. 20. 
(L. a) At what Time it ſhall be ſued. 


N delt it df. ndant uff the alien for part, and for tie 


1 efiidue lu to the iſli „ by which tat plaintiff bas jull. 


nent for that which is can}. H 5 yet he mall noc have execution 
tui the iſſue tried, becauſe he 15 to recover damages for that 
uch is confeſſed, "which {hall be aticfied upon trial of the iſſue. 


18 11. ©. 26. 
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Execution. 


2. But if he releaſes the damages he ſhall have execution im- 
mediately, 18 H. 6. 26 

(3. $9 if the Plain tiſf be after nonſuited in the iſſue he ſhall have 
execution, for now the cauſe of the impediment, fcilicet, the da- 
mages, cenſes. 18 H. 6. 26. 

4. If the principal after judgment renders himſelf in Court in 
diſclarge of his butt, and the plaintiff 7 will not take him in execution, 
and all is entered of record as it ought to be, yet the plaintiff 
may after take him in execution by c cafias ad ſatisfaciendum, for 
this was but a forbearance of him for a time upon his own offer, 
and not a renouncing or releaſing of his execution when he ſees 
cauſe. Hohart's Reports 284. ] 

5. A man was award-d do account, and capias ad computandiim 
awarded, and caine wit) Court for hs 7 purpoſe, by which the 
Flaintiſf ſhewed this matter, and prayed that he remain for his 
execution, and becauſe it was after the year and day, he was put 
to ſci, fa. Quere if he ſhould have remained if within the year 
Nc. It ſeems that he ſhould if he conſeſſes that he is the fame 
perſon. Br. Execution, pl. 44. cites 21 E. 3. 7. 

b. Hate by an abbot, and damages found by writ of i inquiry of 
walte by default of the defendant, and guale jus iſſued, and yet 


the plaintiff had judgment and execution of the damages i im- 


mediately, notwit chitanding it may be that the quale jus {hall be 
_ againit the plaintiff. "Br. Executions, pl. 43. cites 38 E. 
2.27, 26 


535 


7. It is the courſe in C. B. that in eil facias up recovery of 586 } 


debt, treſpaſs or anuily, at the Arft ni bil returned the plaintiff 
hall have execution; per Brian. Br. Scire Facias, pl. 162. cites 
1 H 7-4 

8. A man does acknowledyc a recognizance of lool. to be 
paid at five days, Preſcntiy after the firſt day he may ſue 
an elegit upon the tai. Wellm. 2. cap. 18. for 20l. and have 
the moiety of the land delivered unto him; and when the ſecond 
day is paſt he may have another clegit for that 201. and have the 
moiety of the remnant delivered to him, & fic de cæteris; for 
they are in effect in nature of /cueral judgments in law. 2 Inſt. 


395» 
9. Execution was prayed to be {ct af! de, the plaintiff at wheje 


Jil being dead after the execution taken out, but before the dependant 


was arreſted: ſed non allocatur; for now per Cur. he mult lie 

till agreement made with the executors or adminiſtrators, but if 

the plaintiff had died before july 1oment or verdict, he might be diſ- 

charged, 2 Keb. 510. pl. 12. I rin. 21 Car. 2. B. R. King v. 
: U 


ic, In an aeion where part goes by d:fauit and the ether part is 
traverſed, you ſhall not take out execution till that part which is 
2 be tried. Mod. 66. pl. 12. Mich. 22 Car. 2. B. R. 
non. 
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5 a) At what Time it may be. 


it. [7 pry ir B. R. by award of the Curt, and upon 


this the roll it firried by the clerk for judgment, he may 
have execution there * immediately before the jr 
for otherwiſe he ſhail be at great delay, for the courle of the 
Cort 15 nat to enter judgment till the Vacation after, and the 


detergent is not at any milchief, tor I e may have a writ of error 


_ Tf 25 
8 orte alter the ſigning, and before: the- ſudgment entred. lich. 
Fiatig, and pt Ja. B. R. ! between Smith aud Bu WP) by ail the clerks this 15 
_ z the common courſe of the Court.) | 
ver d to the Clerk of ie judz ments toenter the judzment; but through the clerk's veglect, execu- 


* 
FT 0 Co as moved that the judg- 
| ] 


gon was taken out, the judgmeat being not entred, upon this 
ment might not be entted, deczuſe it ould have been entries before executica ule: forth, and there- 
fore it was e ed that now it was too late, and praved to ſuperſede the execution, becaule there 
, * % : 8 . od 1 1 A 7 A . 
*25 HO HAZ MENT oer. A.. 1. ur ry 11 CH. J. aniwere d. 4 TS tu §S Dein 2 1 OT dier, 
jedzment mig be well enough centred, though the execution were illued torth, at | decaule the trial 
20, nol » Fo 4 2 A a FF 899 d # * 
be: er the partes is tight, therefore es] it be entred, Sty, 229. Irin. 1558. Anon. 
Br. Error *« A ri if ex- upon d recover) in dibt and 
. N Man bi FR ht 14 8 t ) b. 
P. ©. cites 477 of 6 
"i >. dil nithey 34 by w hich the 2 lainitiff [7 . fa. of execution there 
— . - » * N 
5 1. * 1 i — 1217 * 4 4 4347 4 
| the Ana- ks third alt; il ttvice * Court entred gui 
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Lev. 9. 

S. C. cited 
Paſch. 1<. 

Car. 2. B. R. 
by Twiſden 
and Wind- 
ham J]. to 
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ad judged in 
G6 or 7 yeais 
before. Fut 
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ſait thar he 
was Lot ſas 
ticked with 
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ment wen 
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exa rs A 2 nen combaruit ; by which ca. fa. i 90 and after exi- 
ext, and the 2 iefe dan came and tæudered the miu 15 Fa Court to 
remuin there ti] the errors be examined, . pr: an 
audiendum errores & ſuperſed ;s, and had it; 2 40 nota. 
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riens per defecrt except the reverſiin 5 
thirty acres in S. fo mortem F. S. The plaintiff may pray 
ſpecial judgment, viz. that he ſhall recover his debt, and da- 
mages. of the ſaid reverſion, to be levied quand? accrder! 1, D. 373. 
b. pl. 7 . Mich 22 & 23 Eliz. Anon. and ſays it ſeems that this 
was the Sow before the Fat, W. 2. cap. 18» 


A. Jt 4 gment had ara 17/1 the prancipa 5 and afterwards th E . 1 


of the tail were taken ti executiin ; but there being no Ca. ſa. taten 


aut again/t the princital, and the matter being referred to b 
examined by the ſecondary, upon his report the execution age 
the bail was j::}erjeled ; thereupon he brought an action of treſp: js 
againſt the plaintiff in the or iginal action for taking his goods, an 
upon a ſpecial verdict found the bail had judgment and _ ; 
afterwards he brought a ferr e facias arainſt the faid plaintiff, 

have reflitution of theſe 7 mas which were taken from him upon 
the ſaid erroneous eee and for which he had already 
recoverc action of treſpaſs; but upon A motion 


4 amages in th s Aa 
th! is ſcire f. 


91 15 
* 3 
Je. e, 


12 
— 


Acids Was ſaperje ded, as being very unre aſonable for 
him to e double ſatisfattion. Raym. 73. Paſch. 15 ns 2. 
B. R. Turner v. Felgate. 


ion; for when the execu- 


is the Ume of Glynn Ch. J. nor yet is, to make a man a treſpaſſor by relat ne 
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e excxutĩiam was vrai. 


2 
= 
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ten ns ſerved ther: vun: a judgment, thouga atiers; 
l. 108. 9 3 Ncordingly. 
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(M. a. 2) Diſcharged, ſuperſeded, and ſet afide. 


5 VI RE a man 15 in execution in C. B. on an r- 

cant ard ſues arudita guerela, and 7 1AC7 IG E 
thereof he is cutlawed in B. R. and at the day ſhews it B. 
and becauſe he did not purſue the audita querela the . 
awarded the execution where the conuſor was in ward of: 
Marſhal upon the outizwry, by which Harleſton cane into 
B. R. and ww wed the record of the execution, and Thorp com- 
manded the Marſhal that he ſhould not permit him to go in pain 
of 20]. which wis the ſum of the ſtatu 
ſee, iue writ of Chancery comprehn 
YOu may have EX; refs warranty thereof, and though Lic Nilig. 
pan Jons him, yet he ſhall remain for this matter &c. Br. Au- 
dita Que rela, pl. 2 e 3 45 

2.5 If the exeditor; at waofe fuit a man is in execution diſ- 
charges him by pared this is good both as to him, and to ne 
theritf, or gaoler. Poph. 205, 207 Arg. cites 27 9.14. 
Jordan's. Cafe and that it had been ref otved that if one be in 
(xccution at my ſuit, and 1 go to the ſheriff and command bim 
to diſcharge the party this is a 000 diſcharge though it be by 

s and Doderidge agreed. 

3. Ihe pla intiff was in execution at the ſuit of th e Ling, and 
being no juſt cauſe therefore, he was delivered by fuperſeacas. 
mY 5 Rep. 54. cites 1 Eliz. fol. 165. Pyke v. Graunt. 

On judgment in debt in the ſheriff's Court in Londen, the 


0 * * A a 5 
e, and ſaid to che Conus 
\ 


4 32 this 10 iter, 0 that 


> 
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— 
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4 Tg taken in execution, afterwards un an haheas | 


corpus being ſued in B. R. the faid execution was returned, and 
he was committed to the Marſhal in execution; then the pudgment 
in Land was diſcharged upon a writ error in the Ht: Hings, „ and 

e queſtion was how he ſhould be diſcharged of che execution, 
=; that B. R. had no record of it but by the return of the habeas 


corpus, neither had they any record of the reverſal of the judg- 
u 3 ment 
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ment in London but what is ſurmiſed only, and they cannot 
award a certiorari thither 3 whereupon it was adviſed that 4% 
matters here concerning that ex:cution being aijcharg Jed, he might 
be remitted to London, and there be ai/charged. Cro. C. 128. pl. 2 2 
Mich. 4. Car. B. R. Cuſack's Caſe; 

5. Execution taken contrary to @ ceſſit executia upon record, 
the Court will relieve on motion; otherwiſe if the 1v:;coment 
that ceſſet &c. be ſubſeguent. Sid. 379. pl. 9. Mich. 20 Car. 2, 
B. R. | 

6. The party 2g ht to take notice of a recipitur upon the record if 
enter d, and if he takes out execution after writ of error allowed 
he is in contempt, otherwiſe not, and the attorney is nt bound 
t2 view the record to fee whether a writ of error be brought, but 
may take out execution if there is not a ſuperſedeas, or notice 
given to the party. Sty. 105. Tin. 24 Car, B. R. Winn v. 
Stebbins. 

7. After verdict for the plaintiff the peftea was 4 Jivered 15 
the cler of the Juris Agments to enter the juds me it, Put thro tis n.gledt 
execution was taten out fir /t- Roll Ch. J. hel id that this being 
only a neglect of the clerk, judgment may be entred thou ay the 
execution was iſtued forth, and becauſe the trial between tlie 
parties was right; and ordered it to be entred, Sty. 229. Irin. 
160. Anon. | 

8. On motion upon aſkdavit that two wruts of oxcocuttoy were 
executed upon one juloment, the party moved for a ſuperſeca 
to the laſt, becauſe there ought not to be two executions for ot 
matter but where the plaintiff is hindered, either by the court, 
or act in law, that he can have no benefit of the firſt. Per 
Roll Ch. J. if the fr writ was returned and fried there cannon 
be a ſecond execution, but otherwite there may. Sty. 255. Hil 
3650. Shirley v. Semaine. 

9. An extent upon a /atute ſhall not be av»ded by ent 
ſeire Jacias, becauſe a tenant by ftatute is to hold not ont 725 

debt and coſts are ſa ticied, Which are certain, but till he be 
ſatished his reaſonable damages and charges beſides, which being 
untertan muſt be reduced to certainty by judgment of this 
Court ; Arg. Show. 44. Urin. 1 V. & XI. 

10. When execution is once begun we cannot ay it, unluis 
there appears an irregularity; per Hult Ci. J. Cuinb., 389. 
Mich. 8 W. 3. B. R. Langiton v. Grant. | 

11. Judgment and execution thereupon was fect aſide, becauſe 
plea was put in before judgment /igned. 12, Niod. 240. Mich. 
10 W. 3. Baker v. Chandler. 


. ' > 
12. Scire facias recited a judgment in time of the King, which 


in truth was in the time of the King avid Dueen u, and fo no Judg- 
ment to warrant it; and judgment upon return of nih! ls. Per 
Cur. In ſtrictneſs we ought to put them to audita quer” but u. 

generally rejieve them vpn motion, and the judgment upon, 1 
ſci. fa. was ſet aſide, and ordered that the money levied by a fr /a 


there pon ſhould be refunded, 12 Mod. 351. Paſch. 12 2 5 3. 
: I 3. I' an 


himſelf without an inquiſition cannot execute it; and if an action 
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12. Plaintiff may for his own ſecurity take out a ca. ſa. and 
4 fl. fc, but the ca. ſa. being executed the fi. fa. was quaſhed. 
8 Mod. 302. Trin. 10 Geo. Stamper v. Hodſon. 

14. If plaintiff in error can ſhew that the writ was ſued out and Writ of er- 
all-wed before the execution was ferved, the execution muſt be 6g 3 
ſct aſide, though the defendant had no zotice of it. 8 Mod. 373. C. B. a 


= - ' . 
Trin. 11 Geo. Moorfoot v. Chivers. tay of exe- 
cCution on 2 


fe. fa. already begun to be executed, and in that caſe if the ſheriff returns want of buyers the 


C. B. may award a venditioni exponas notwithſtanding the writ of error pending. [ 589 1 


1 Salk. 147. pl. 1”. Mich. 1 Ann. B. R. in Cate of the Queen v. Naſh, —z Le, 
Raym, Rep. 90. S. C. S S. P. accordingly. 


(XI. a. 3) By Extendi Facias and Liberate. 
What and How. 


And of what it may be. 


1. FE ALTY and ſuit if Court cannot be extended at any value. 
Br. Avowry, pl. 85. cites it as faid 27 Aff. 51. but fays 

quære of fealty only. | 
2. If the extender undervalue the lands as there is no remedy 
at the common law, becauſe the deter may help himſelf by payment 


. cf the debt, ſo in conſcience there ought to be 19 relief unleſs it 


were done by covin. Cary's Rep. 6. cites 15 31. 7. Duplege's 
Caſe. | 

3. Rent grown due after the extendi facias and before the liberate 
awarded is payable by leſſes to the conuſor his leſſor, and not to 
the conuſee or to the Queen. Cro. E. 46. pl. 3. Paſch. 28 Eliz. 
C. B. Playne's Caſe. 


4. On ſcire facias after judgment on a recognizance divers lands 


were extended upon an clegit, but the plaintiff refuſed to accept 


the ſame according to the extent, becauſe valued tos high, and 
prayed that the extendors might retain the lands, and that he 
might have execution of their lands according to the ſtatute of 
Acton-Burnel. A precedent was ſhewn out of Bendl. Rep. 


4&5 P. & M. as reſolved by all the Juſtices, that on an execu- 


tion upon a recognizance for debt, if the land be extended too 
high the plaintiff may pray that the extendors may retain it &C. 
as well as upon an extent upon a ſtatute- ſtaple or merchant, and 
that it is within the equity of the ſtatute of Acton-Burnel. But 
that in @ ſcire facias upon bail and recovery, and execution there- 
upon, it 7s otherwiſe, And of that opinion were all the Court 


here, that the plaintiff had time enough upon the return of the 


writ to pray it, and awarded that the extendors have the Jand 
at the rate, and pay the debt. Cro. J. 12, 13. pl. 16. Paſch. 
1 Jac. B. R. Molineaux v. Lacon. g | 


5. An extent ought always to be by inquiſition, and the ſheriff It ought te 
be by inquge 
ſition, and 


Uu g. > iS 
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returned by 1s brought upon it, it ought to ſet forth that it was by inquiſi- 
son. Oro. J. 569. pl. 9. Paſch. 18 Jac. B. R. Garraway v. 


otherwite it 
1s void and Harrington. 


does not give 
any title to the p! tintiff, although the ſheriff delivers him the land upon it. Adjudged and affirmed 
in error; for otherwiſe non conttat quando the extent ſhall end. Jenk. 318. pl. 14. cites S. C. 


Jo- 202, 6. Execution of an extent is when the goods are appraiſed and 
e tay the writ returned; per tot. Cur. Cro. C. 150. pl. 3. Hill. 
gordingly, 4 Car. B. R. in Cale of Audly v. Halſey. 

Upon an extent n a ftatute-jtaple the ſheriff cannot ſciſe 
the "WE | but can only extend it, and the conuſee ſhall have 
the profits 3 but he may ſeiſe the goods, yet the property re- 
mains in the party, and the ſheriff cannot uſe them, nor can 
the conuſee till a liberate, Jo. 204. Hill. 4 Car. in a nota at 
the end of the Caſe of Awdley v. Halſey. 

| 5560 ] 8. When the writ of liberate is ſucd it has relation to the writ 
If fff» of extent, and they are quaſi but one extent, and the goods are 
4 od ſo bound by the extent and appraiſement that tlic conuſor has not 
tent belore any more property in them but ſecundum quid, and nat ſimpfli Cl- 
che liberate ter; for it is 4 conditional writ to deliver them to the conujee if he 
3 will accept the 0 and when he accepts them thry are bound ab 3 

a — ' (eV 
3 42 Cro. C. 150. pl. 3. Hill. 4 Car. B. R. in Caſe of Audley v. Halſey. 


the party grieved by it ; per Jones J. Lat. 274. 


9. An ce is extendible in law or equity; decreed. Chan. 
Caſes 39. Trin. 15 Car. 2. Jones v. Done. 

10. Extonts have been held good that have been made 27 
goods aftuaily levied by virtue of fieri facias aud in the ſheriff”s 
cuſtedy, the extent coming before a 2 ſale made, fo as the pro- 
perty was not altered: Arg. 2 Show. 481, 482. pl. 443. Irin. 
2 Jac. 2. 

But if .. If extendors value the lands 5 v bieh they ſhall be obliged 


of 
witl turn it to hold the lands at the extended value, and Pa) the money ; if 
on the ex- 6 5 


tendors as they value it to ww the defendant may tender the money en id 


over-valued, ſtay the cxtent, or may at any time tender what remains un- 


he mutt 2 paid; Arg. 2 Chan. Caſes 183. Mich. 2 Jac. 2. in Caſe of Hale 


day of re- V. . 
turn, or not 
Ut all ; per tot. 1 753- pl. 1039. Hill. 1 lac. Anon. 


12. A cetyboldis not to be ſeifed d ona recognizance; per Holt 


Ch. J. 7 Mod. 38. Trin. 1 Ann. B. R. Anon. | 

13. The extent is only a ſeiſure into the King's hands, and 
there muſt be another award of the Court, viz. a a liberate to de- 
liver over to the plaintiff. 6 Mod. 298. Mich. 3 Ann. B. R. 
Clerk v. Witbers. 


(M. a. 3) 


plaint 
conuſ. 
time. 
2 Inſt 

Wh 
omn:l 
editun 
tem te 


nn 
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(M. a. 4) By Elegit. In what Caſes. 
And How. | 


1. 41 the common law where a ſulject ſued execution upon a 
judgment for debt or damages, he ſoculd not have the body 
of the defendant, or his land in execution, (unleſs it were in ſpecial 
goſes) and the reaſon of the law was, that the body in caſe of debt 
ihould not be detained in priſon, but be at liberty, not only to 
follow his own affairs and buſineſs, but alſo to ſerve the King and 
his country when need ſhould require; nor to take away the poſ- 
ſeſlion of his lands in that caſe, for that would hinder the follow- 
iz of his huſbandry and tillage, which is ſo beneficial to the 
common-wealth, whereof you may read at large in Sir WII“ 
LI HERBERT'S CASE. But by the common law he {ſhould 
have execution in that caſe 97/y of his goods and chattels, and of his 
corn and other preſent profit that grew upon his land, to which pur- 
pole the law gave him two ſeveral writs to be ſued within the 
year, one a /cvart facias, whereby the ſheriff was commanded, 
quod de terris & catallis ipſtus A. levari facias, and the other 
called a feri facias, which alſo was only de bonis & catallis. 
2 Inſt. 394, 395. 
2. But by 13 Ed. 1. cap. 18. N Hen debt eis recovered or * know- 
lelged in the King's Court, ar damages awarded, 


* 
1x 
i 


an action of debt, or any action where in damages are recovered. 2 Inſt. 395. 


The reaſon 
of this law 
is becauſe it 
was not rea- 
ſonable that 
one creditor 
ſhould run 

away with 

all. Arg. 

Hardr. 25. 
cites 2 Inſt. 
394 (But L 
do not fiud 
this reaſon 

there.) 


— 91 1 
That is, by 
judgment in 
That is, 


by recognizance acknowledged in any Court of Record that has power to receive the ſame. 


2 Inſt, 395. 


wy 


5 
It two do acknowledge a recognizance of 1901. quilibet eorum in ſolido, that is, jointly and 
ſ-verally, the conuſee may ſue ſeveral ſcire facias's againſt the conuſors upon this recognizance. 


In ane 
. 2 Inſt. 395 


A ſpecial recognizance may by expreſs words bind the lands of the conuſor in one county only. 


2 Inſt. 395. 


It. ſhall be from hencefore in the electian of him that ſueth for ſuch 
dit or damages to have a writ, that the ſheriff * fiert ſaciat of the 
lands and goods ; | | 


This elec- 
tion the exc 
cutors or 


' adminiſtra. 


tors of the 


plaintiff or recognuſee ſhall have, albeit they be not named; and ſo likewiſe ſhall the ſueceſſor of the 
conutec have alſo; but the executors thall not have execution of the judgment or recognizance in the 


time of the teſtator within the year, without ſuing a ſcire facias; but otherwiſe it is of 


2 Inſt. 395. 


a ſtatute &. 


When the plaintiff or conuſee prays an elegit, the entry is Quod elegit ſibi executionem fieri de 


omnibus catallis, & medietate terre ; and the writ of elegit is, Ac cum idem H. juxta ſtatutum inde 
ecitum (meaning the ſtatute), elegerit ſibi liberari pro predict” 20. libris omnia catalla, & medieta- 
tem terrz ipſius R. And therefore after the ſuing out of the elegit, the plaintitf that has a judgment 
in an action of debt cannot have a capias &c.. 2 Inſt. 395. 

* Here under theſe words is alſo the writ of levari facias included. 2 Inſt. 395. 


Or that the ſheriff ſhall deliver to him all the chattles of the debtor, The Mayor 
ſaving only his axen and beaſts of his plough, and Alder- 


men of Lon- 


dom take a recognizance of 2501. to the Chamberlain of the city of London and his ſucceſſors, according 
to the cuſtom for orphanage money; in this caſe the Chamberlain for the time being may ſue out a 
Precept in tlie nature of an clegit toa ſerjeant at mace, and minitter of that Court to do execution 

upon 


5 


* 


* 


391 


upon this 21; and alveir the words © of this ſtatute are, quod vicecomes libetet, yet belug s beneficiel 
law, by equity 1t is extended to every other immediate oficer to every other Cuurt of Recarg, 
2 Init. 39-. 

If the chaſte! be nere pay the debt ad fo may aprear to the ſheriff, whereby he may ſi- 
eisiy the debt, then he ought not to extend the laud for the reſidue; and all this appears by the Welt 


of elegit framed upon this ant, 2 Tall. 95. 
This is to 


Ant the one half of his land, 
be under- 


ſtood of the half of ſuch land as the defendant had at the time of the i judgment g wen, or of the recog - 
nizance ack nowledzed, unieſs it be conveved away by fraud and cov in to deceive his creditors con- 
trary to the ſtatutes in that caſe Cabins 2 Ing. 395. 

And upon theſe words, meuietatem terra fur, the meriff extended a term for years, 
2 Inft. 396. | 

It is to be obſerved, that the general word- of this act do not take away the priviledge which the 
law gives to any perſon ; and there fore io elegit upon this act ſhall be ſued againtt the heir ot the co- 
nuſor during his minority. 2 Iuſt. 346. | 

Upon the equal conſtrufion of the ſe words, if the con: 
and Green-acre, and aiter the judgment given, or recog! 1izance know! 
acre, and B. of Black-acre, and retzins Green. acre to himlelt, ig this.cale he v. ay have the moier: 3 
Green- -acre, and never intermeddle with the reſt ; but he cannot extend the moiety of the acre in the 
hand of any purchaſor, except he extend alſo the moiety of all the land ſubject 10 the judgment or 
recugnizance, and if he omit any, the extent ſhall be avoided in an audita quercla; for where it is 
faid in books that each purchaſor thali have contri bution in that cafe, the meaning is, that ſuch - 
teat of ad Mall be avaided, and all the laud extended and equally charged; and to it is it Green- 
acte deſcend to an heir, the moiety thereof may de only ext ended without ine with any of the 
reſt; [6 likewiſe it there be two or more _conuſors, the lands of them all mutt he extended; aud 
hereof - may wy at large in Sir William Herbert's Caſe, all which are juſt aud righteous expy- 


fitions. 2 Ink. 
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nd the like 


for be ſeiſed - Black-acre, White-acte, 


The elegit 
framed upon 
theſe words ſaith, Tenendum ut libe rum teneme 
and yet . hebfoever the party pay and Catisfy t] 1 debt of record, he thall enter into his lands; and 
ſo it is when the tenant by elegit is futished by the ordinary extent, the tenant of the land may c er. 
But if it be in reſpect of any caſgal profit to avoid the extent, he muſt have a ſeite tacias in reſpect 
of the uncertainty. 2 In. 3g6. 

#* Per rationabile pretium doe: reter to goods and chattel:, ang rationabile extentum referreth fo 
fands. 2 laſt. 396. 

7 592 ]. And hereby ie implied, that this appriſement and extent upon the elegit muſt be 
found by enquett of 12 men, and fo returned of record, 2 Inſt. 396. 

Ard therefore without an inquiſition he cannot ſell them, which was agreed by all the Juſtices, 
and fo is Dyer, fol. 10H. Cro E. 584. m pl. 12. Mich. 25 & 40 Eliz. B. R. in the Cate ot Palmer 
v. Humphrey.—4 Rep. 74- a. b. Palmers Cafe, S. C. held acc ordingly. 

That ſhall be ſaid a reaſonable extent which is tourd by the oath of 12 men, and returned by the 
Heriff, and filed; and there can he no te. extent granted upon ſurmiſe, that it is more than the half 
in value, or the like, decauſe it extends nl toa chatte! in lands; bur before the extent be filed, the 
Court may examine the cauſe, and if there be found fraud, deceit, or partiality, they may ſtay the 


Until the det be levied 852 2 * egſeuable price or extent; 


' fling of that wi it, and stant a new. 2 Inſt. 295. 


But ſee 22 R. 2. 165. in Dower, and in Caſe of Free! old in Hill. 13 E. 2. fol. 74. b. the Caſe ot 


the Hoſpital of T. a fide facias granted for the ſurpiuſage u pon a return in value, and delivered to the 


ſheriff dy babere facias af valorem, tor that it concerns an inheritance, and fo it was adjudged. Note 
the diver- ty, the tenant by elegit may for reaſonable cauſe hold over the ordinary courſe of the ex- 
tent, by a teatonable confiruction upon this ſtatute. 2 Inft. 395. 


Roe vors? And if he be put cut of that tenement he ſhall recover by a writ of 
of N novel diſciſin, and after by a writ of re-diſſeiſin if need be. 

has deen 

fai8 } are, Temend::m 1 tenementum Ac. becauſe thi: ſtatute gives him remedy by aMife Kc. 

but he has but achaitel, and no frechold; and therefore 11 15 ſaid, fi ei ciatur ; aud the writ ſays 
Emilitudicary, ut liberum tenement,” in refvect of the atlife &c. 2 lt. 


The brane! does give the ante to the tenant hwelegit, and yet his executorsor admin! raters ſhall * 


- 


—_ it by the equity of this act, aud fo ſhall the executors or aaminitteators of ter.2ut by ſtatute- 
reh int, and tes ant by ſtaw te Harfe. 2 Inf. 395. 


T1 nave 


72d, .inteoff* A. of White. 


tum quouique debitum predict” inde fuer? levatum; 


ment 


gi 17 


flute 13 E. 1. de merca:o,ibus, and 27 E. 3. cap. 9. and 23 H. 8. 


Execution. 592 


1 have ſeen a record of a judgment in the reign of E. 2. that the aſſignee of a tenant by egit 
mould not have an aſſiſe by the purview of this ſtatute. 2 Inſt. 397. : 

Tenant by ſtatute-merchant of lands, which the conuſor had in the right of his wife, brought an 
eſe upon this ſtatute, the tenant pleaded ancient demeſne &c. and ſo found &c. and yet the plaintiff 
had judgment; and the reaſon of the judgment given in the record is this, licet manerium prædict“ 
ut de utiguo dominico coronæ, & tenementa in eodem manerio exiſtentia per parvum breve tantum 
placitabilia, & prædict' Ranulphus Huntingfeld in cognitione predict” quam fecit pred” J. in ſtatuto 
obligavit te ne menta præd' in ſumma ejuſdem cognitionis, que quidem obligatio n 

em tenementum non mutat, nec eſt ad pr udicium domini, aut exhæredationem tenentium, ex 
duo tenementa tila per obligationem præd' ſolummodo onerata ſunt ad certum tempus, poſt quod tem- 
pus reverti debent pracd? Ranulpho & uxori ſux exonerata, tenend” ut prius &c. Confideratum eſt &c. 
2 Inſt. 397. | | 

By this judgment three things are to be obſerved; 1ſt. That lands in ancient demeſne may be ex- 
tended by the ſtatute de mercatoribus, anno 13 E. 1. 2dly, That ancient demeine is no plea in aſſiſe 
brought by tenant by ſtatute-merchant upon this ſtatute, 3dly, That in an aſſiſe of novel diſſeiſin 
(which is teftivum remedium) ancient demeſne ſhall be tryed by the recognitors of the aſſiſe. 
2 Init. 397. 


3. Execution was had tn a recegnixance by elegit. Br. S. P. That 


3 . 0 | tertenants in 
hon recognizance were returned warned, and the plaintif had elegit. Br. Elegit, pl. 6. cites S. C. 


4 In attachment upon a prohibition the plaintiff recovered da- 
magcs againſt a prior, and prayed elegit for execution, and could 
not have it, hut had ſcire facias 21 E. 2. 40. and upon confeſſion he 
recovered damages as he counted. Br, Damages, pl. 146. cites 
7H. | 

5. In quare impedit elegit :/ucd again/? him who had two S. P. and 
mang's, the therift may deliver the one manor to the plaintiff — 
in name of the moiety of all, and is not bound to deliver the tition made 
moiety of every manor ; per Littleton J. Br. Elegit, pl. 14, where there 
cites 11% Ü- © Wat 
two manors, the ſheriff may aſſign the one to the ane, and the other manor to the other. Br. Dower, 


pl. 72. ei ©” 


6 So of two acres; and this ſeems to be where they are of 
equal value, Ibid. | EE | 

7. "Though the /atute Meſtm. 2. cap. 18. does nit give elegit 
ly expreſs words, unleſs of lands by theſe words (medietatem terre 
ue Fe), yet all the writs of elegit, as appears in the Book of 
Entries fol. 4. and 37. and in the Judicial Regiſter are nine pre- | 593 J 
cedents, whereof every writ mentions, quod liberet medietatem 
terrarum & tenementorum ſuorum, and therefore by this word 
*nementum it appears that the ſtatute was intended of lands 
and tenements, and therefore rent &c. may be taken in execu- 
tion by elegit as well as land. And in the Book of Entries fol. 
137. the fourth part of an houſe was taken in execution by elegit, 
and yet houſe is not land. Br. Elegit, pl. 13. 

8. Upon a teffatum a man may have elegit in a foreign coun- 


ty. Br. Execution, pl. 1. cites 26 H. 8. 7. 


9. Before the ſtatute Weſtm. 2. cap. 18. the land of the cre- 
qitor was not ſubject to execution for a debt even upon a judg- 
ment, and by that ſtatute a moiety only is made liable, but by the 


cap. 


Execution. 


cap. 6. in caſe of Patuites /afple and merchant, all the lan; of ths 
cog: oer, which he had at the day of the e ment thereof, 
Hall be' extended in whoje band, fecver they ſhall ate ere come, 
whether by fe/7rrent or atherwwiſe. 3 Rep. 12. a. Mich. 26 & 27 
Eliz. in Seacc. per Cur. in Sir William Harbert Cate. 
Ibis. e the 10. Tecs perjons had each of them a jpudament againſt one in 
1 debt, he who had the fir/? judgment /ued an elegit, and had e 
F. 2. moicty of the lands delivered in execution. Aſterwards the ether 


vide 10 F. 2 
Execution, fed * an eleg;t. The Court held that he fall only have a 


at the in- moiety 7 that meiciyx which he had at the time of the writ 


nre moiety : 
Gall be de- awarded, but adviſed the ſheriff to return that Woe zal matter. 


Jvereds Cro. E. 482. pl. 17. Trin. 38 Elz. C. B. Huit. v. Cogan. 

11. Execution by elegit ought to be by i» alben, fo that 
where a ferm is to be extended the Commencement of 1t muſt be 
recited, 4. Rep. 74. b. ill. 39 Eliz. B. R. Paimer's Cafe. 

12. An e: xtent = made of two parts If a rent-charge. It Was 
holden by all the Cou rt to be god; for ahhough 5 the act cr 
the party the tenant th hall not de lig ble to two diff reiles, yet by 
an act of law he may, and this act ot ah : {h eren is an act of law. 
. . pl. 18. Hill. 42 Eliz. . Shict, 

Brownl. 13. Sale and delivery of a leaſe - the plamttyf bine upon an 
1 elegit is no 10 le by force of the werit delivered in exte nt, which 
being reverſed the party ſhall be ehe, to the term itſelf. Cro. 


ingly. 

2 2 2 J. 246. pl. 4. Trin. 8 Jac. B. R. Goodyer v. Ince. 

2 

but S. P. doe; not appear. —Yelv. 170. Goodyer v. Tunce, S. C. & S. F. held according! 7 per to, 


Cur. and Noy laid that it had been fo adjudged 1a die Caf e of one Rog0THAM and allo ot ont 
NOAA IT 


Court that upon an legt 


Brownl. 38. 14. It was argued Lagreed] by the t 
Hul. 15 Jac. the fheriff ought to deliver the m- iety by nietes ana k- undi, and if id 
lt 


Anon. S. P. | 
and ſeems be fo that the can 1% bo Joint- -tenant, or tenant in Common, then | 


to be S. C. ounght to be fo ſpecially alledged and contained in the retu 
I's Hutt. 16. Tin; 13: Jac. Anon. 
Merit de- 


Jivers the 
2 * 170 . 
moe * ot 2 houf without metes and bounds the r-turn is 1! ly Ind Hall de gained LOT uncerC NY zg? 


Holt Ch. J. Carth. 45 Trin. 1© W. 3. B. K. in Caſe of Puilen v. Birkbeuk. 


15. An elegit does not lie of the net he land 5 parſon or vicar. 


no more than cf a church-yard; eit ſolum Deo contecratuin. 
Jenk. 207. pl. 36. | 
16. 1 he bailiff Fa liberty may make an inquiſition a 4 extent 
upon an <legit by warrant from the ſherift Solved _ 8 C. 
319. pl. 13. Irin. 9 Car. B. R. Sparrow v. Rlatterſock. 
11 17. Upon a /econd elegit only a moiety of the remaining 1 cn 
. Brow:1. ſhall be extended:; Arg. Hard. 26. cites 38 Eliz. C. B. Cogar 


i 97- v,. Hunt, and Jac. C. B. » Lurnham's Caſe. 
urnham 


v. Payne, S. C. & S. P. agreed by all the Juices. 


18. But where the ſame pen on bad tea judgments the fant 
term againſt the ſame per/on, and took out two executions upon 


his two judgments, viz. two clegits, it was adjudged that the 
* 


$434 % 


Out at any Ume Vit 
; 
% 
- 


Exccution. 


ewo full moieties being taken thereupon was good, hecauſe both 
judgments were in the {ame term, which is but one day in Jaw, 
and ſo of equal date. Hardr. 27. Mich. 1655. in Scacc. At- 
torney-(Jeners al y. Andr ew. 
19. If the fherift upon inquil ition on elegit returns that de- Sid. 229. 


5 e. 
fend Gand has 20 ACTES f 777 D. & 4 20 Acres 111 . 1 he eli Derr the PI. . 5 
but ſtates it 


20 acres in F. for the es of all, the „ is void; for he that the in- 
ought 10 deliver che moiety of the 20 res in EAC ch vin: ; and quilltion 
this may be avoided in evidence in g;c{ent for the lands. Lev. on. ca 
160. Hill. 16 & 17 Car. 2, B. R. Stamford (Earl) v. Need- had a0 acres 
ham. | where in 


truth he had 
only; but that the Court held that this could not be tried in ejectment, but that the party grie ved 


2 


. 
may file 3 and general iſfune hall be taken, aud if upon the evidence it appears that more 
than a moiety of the land, which the party had. is delivered, the extent is void. Note that 
11:11. 2 24 Car. 2. B. R. Hale Ch. J. delivered his pinion, that ſuch extent of more than a 


3 0 15 not vold Gi C 144 De avuidacd Aiter luce Cx > 110 111eU, Lid, 
” 4 „ * r 7 a1» ” =, 741 af th * * 
20. 4 egi 1 4 (KA 72 4646 rel IN a zeal ana A aa 7 er — | judg- 


ſuing out a ſci. fa. Carth. 283. Mich. 


„ nn 
 SeFEMmonur e v. (Arcen vill. 


ment, but there being Continuances On the roll may be taken 
* 
hout ; 
5 
* 


W. & NI. in! 
5 v._ > 4140 $ <3 4 


1 IP 1 3 1 E FE 27 1 * 
21. 0 le: et the inert Get dered nor 1 A mazet; 5 as Holt ſaid. 
: 


- 6 8 _ ar wks 

appeared by the return of the inquittion; per Holt. Ch. J. the 8 

1 2 : + \ 41 

return is not void but voidable by writ of error or audita querela. him moſt 
Cart, i . B. R. Pullen Birkbeak. was the c 

| ceptance 

and length of time, (viz. nine years) tor the ſheriF returned chat he had delivered the land in execu- 
| $4914. Wien emports acceptance 12 Mod. 36 4 and 2 3 5 „ 8. 6 P . per Liolt as to 112 accept- 
ance, But atterwards 356. per Cur. without the ſolemnity of an argument on the bench, this 
clearly is a void extent, 1tappsaring on ihe very return filed, that more than a moiety is extended, 
and without all doubt. what is extended beyond the monety is Wille ut authority, and therefore void ; 
and ſince that cannot be levered rom tlle reſt 1t-ipoiis 2 1, and is the ſame thing as if noining at all 
! 4 been exte nded ; - And tho igh tlie Plalgt af did ac cep it, yet he ow NO means to get actual pole 
ſcilion, or to defend his poſlejnon agaiuilt the owner of the land, and ſo it is ipſo facto void, and 
needs no judgment or audita Ber la to u7oid ity, becauſe it is di rely s ag: WH 0 the {tutute of Weitm. 2. 
cape 18, by which an clegit is 2 wen and the i 5 diverſity is where the inequality appears on the 


ny 
ME 28; and where N So the ſci. ta. reciting thy, 8 ſpecial matter eis very proper, and an award 
of execution was granted per tot. Po in Cale of p u den and Purbeck, —2 Salk. 5 3. pl. 2. Putten v. 
Purbeck, S. C. and tle Court heid che execution vold.—Ld. Raym. Rep. 346. S. C. but becauſe 
ſo many years were ela fed the Court would not intermeddle.—Ibid. 718. Hill. 13 W. % © mad 
alten ood ral arguments at the bar the Court held it a plain caſe that the execution was void, an 
tha: plaintitt hive a new execution. — Sid. 91. pl. 12. Mich, 14 Car. 2. B. R. in Cafe of Berry 


v. Wal S. P. per Curiam, that the extent of more than a moiety is void. 


22. This ſort of execution was not at common law, but 


created by Meſim. 2. cap. 18. as appears by the ſtatute; per 


Shower; Arg. 12 Mod. 357. Paſch. 12 W. 3. in Caſe of 
Pullen v. Purbeck, cites 2 Inſt. 394. 3 Co. SIR WILLIAM 
HARBERT'S. Cas, the common proceſs was only a fi. fa. or 
levari. 

23. If there be Hos judgments for 100]. d and elegit on one, 
and inquiſition finds he has 20 acres, and lo of them are extended, 
and then an elegit is fued upon the other, and inquiſition finds 
he has 20 acres, and thereupon the other 10 acres are extended, no 
auvita querela lies; per Holt Ch, J. at which Sir Bartholomew 

2 | Shower 


Execution. 


Shower at the bar ſhook his head; whereupon Holt ſaid on his 
word it was true. If there be two judgments, and the deten- 
dant is ſeiſed of 20 acres, and a moiety of them is extended upon 
one, and an extent goes upon the other, and inquiſition there= 
upon finds him ſeiſed of 20 acres, without any notice of the for- 
mer extent, and hereupon the other muiety is extended, this is 
well though in truth a moiety of the remaining moiety ought to 
be extended; per Holt. 12 Mod. 357. 361. Paſch. 12 W. z. 

in Caſe of Pullen v. Purbeck. | 
7 Mod. 67. 24. It was ſaid by Holt Ch. F. that he was net ſatisfied with 
” ya * the opinion of my Lord Cike on Weſtm. 2. that at common law. ns 
Ch. J. but /cire facias lay on a judgment in a perſonal aim till TVeſftm, 2. 
ibid. 69. for the words (tive alia quæcunq' irrotulata) came after (con- 
1 tractus & conventiones) and therefore cannot be conſtrued of 
the law had Judgments, but the law has been otherwiſe taken, and 1 muit 
been taken ſubinit; it is plain it lay on a judgment in annuity. 2 Salk. 


according to 600. pl. 9. Mich. 1 Ann. B. R. in Cafe of Withers v. Harris. 
Ld. Coke's | 
opinion ever ſince; and Molt Ch. J. ſaid, chat he ſubmitted to Ld. Coke's opmion though he ſay 


no itaſon for it. 


(XI. a. 5) Adions by or againſt Tenant by Elegit, 
I. IF. tenant by elegit commits waſte, action of account lies againſt 
* him, and nat writ of waſtc ; quod nota. Br. Elegit, pl. 7. 
eites 21 E. 3. 2, 3. | . | 
2. The debtor ſhall have wenire facias ad computandum for the 
waſte of the recoveror and ſhall recover damages tor the ſurpluſage, 
as well again/t the aſſignee and the executsr, as againſt the creditor 
himſelf. Br. Elegit, pl. 20. cites tit. Elegit, in the old tenures. 
3. And if tenant by elegit aliens in fee, he in rever/ion Hall have 
alſiſe againſt the alienor and the alience by the equity of the ita- 
tute of Weſt. 2. cap. 21. which fays, quod vivente altero illorum 
of the guardian or termor locum habet athta &c. Ibid. 


4. S of the alienation of the exccutars ar of the ajjirnee of the 


tenant by elegit. Ibid. 


(XI. a. 6) Where there are ſeveral Judgments, 
which of them ſhall have the Precedency. 


L A Had judgment againſt F. S. in an action of debt ann? 
* 3 Fac. and B. had a judgment in debt againſt the ſaid 

J. S. anno 4 Jac. A. brought a ſcire facias upon bis judgment 
againſt the ſaid J. S. and had judgment likewile therein, and B. 
afterwards had judgment in ſcire facias alſo. A. 10 Fac. had an 
elegit, and the ſteriff impanelled a jury, and delivered the moiety 
of the lands in execution, but he did nat return his writ ; and 
| | thereupon 


Execution. 5 596 


thereupon B. endeavoured to have an elegit upon his judgment, 
1 and to turn A. out of poſſeſſion; but per Coke, / B. ſhauld turn 


1 F. S. aut of poile/Jion by virtue of his elegit, A. may have a new elexity 


A decauſe his judgment is prior to the other. Roll. Rep. 77. 
!, 18. Mich. 12 Jac. B. R. Brett v. Foſter. 
2 | 2. The plaintiff had a maiety of the lands delivered unto him in 
1 poſſeſſton by an elegit upon a judgment given craſtins Trin'; the de- 
5 fendant claimed by an extent on a flatute acinnuledged in the ſame 
. Teri but before the judgment was given. Ihe Reporter ſays he 
heard that it was adjudged that the plaintiff had a better title, 
m being in poſſeſſion under a judgment; and all the Term is but 
_ one day in law. Lat. 53. Paſch. 1 Car. Gerrard v. Norris. 


* 
1 
Mz 


8 I) be reũdue of Tit. Exetution is contained in the ſubſequent 
of | volume. f 
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